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PREFACE. 


TTHE  object  of  this  work  is  to  place  in  the  hands  of  Students  and 
Legal  Practitioners  a  general  survey  and  exposition  of  the 
judicial  power  of  the  Australian  Commonwealth,  coupled  with  a 
detailed  analysis  of  the  Judiciary  Act  1903  and  the  High  Court 
Practice  and  Procedure  Act  1903,  passed  by  the  Federal  Parlia- 
ment for  the  purpose  of  bringing  that  power  into  full  and  effective 
operation ;  to  show,  as  a  whole,  the  legal  constitution  and  organ- 
isation of  the  High  Court,  the  distribution  of  the  judicial  power 
among  the  High  Court  and  the  State  Courts,  and  the  rules 
regulating  the  practice  anoproce^u**  of  the  High  Court  in  the 
exercise  of  its  original  as  well  as  appellate  jurisdictions. 

These  Federal  Acts  have  been  to  some  extent  moulded 
according  to  American  models,  with  modifications  and  supple- 
mentary provisions  from  English  and  Colonial  Statutes.  Where 
sections  have  been  taken  from  those  sources  the  authors  have 
noted  the  leading  decisions  of  the  Courts  with  respect  to  them. 

The  rules  of  practice  and  procedure  for  the  conduct  of  original 
and  appellate  proceedings  in  the  High  Court  are  based  on  the 
latest  and  most  approved  adaptations  of  the  English  Judicature 
Rules,  as  in  force  in  some  of  the  Supreme  Courts  of  the  Australian 
States.  These  rules  have  been  illustrated  and  exemplified  by 
extracts  from  Australian  practice  decisions,  whilst  marginal  notes 
give  cross-references  to  the  corresponding  English  Rules,  so  that 
the  practitioner,  by  turning  to  the  "  Annual  Practice,"  can  at  once 
ascertain  the  English  authorities  applicable. 
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iv  PREFACE. 


The  Australian  practice  cases  have  been  epitomised  and 
grouped  together  under  the  respective  rules  which  they  purport 
to  explain  and  interpret.  In  the  conduct  of  cases  in  the  High 
Court  the  practice  of  the  State  Courts  will  often  be  found  to  be 
of  great  value  and  importance,  seeing  that  in  the  absence  of 
Commonwealth  practice  the  State  laws  with  respect  to  such 
matters  are  binding  on  the  High  Court. 

For  valuable  assistance  received  by  the  authors  during  the 
preparation  of  this  work,  they  desire  to  express  their  acknow- 
ledgments to  Mr.  R.  R.  Garran,  C.M.G.,  M.A.,  one  of  the  joint 
authors  of  the  "  Annotated  Constitution  of  the  Australian  Com- 
monwealth "  ;  Mr.  Bernard  R.  Wise,  K.C.  (N.S.W.)  ;  Mr.  P. 
McMahon  Glynn,  M.A.  (S.A.) ;  Mr.  Henry  Dobson  (Tas.) ;  Mr.  John 
Henry  Keating  (Tas.) ;  and  Mr.  J.  Walsh  (Q.). 

They  desire  especially  to  express  their  obligations  to  Mr.  W. 

F.    Wilson,  M.A.,  and  Mr.  A.  D.  Graham,  B.A.,  authors  of  the 

"  Supreme  Court  Practice  of  Queensland,"  from  which  they  have 

drawn  the  system  of  cross-references  adopted  in  connection  with 

the  Rules,  and  to  the  authors  of  the  other  works  referred  to  in 

this  volume. 

J.  Q. 

Melbourne,  L.  E.  G. 

1st  July,  1904. 
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ADDENDA   ET  CORRIGENDA. 


Page    30.— In  line  4,  read  *'  sec.  38  "  for  "  sec.  31." 
„      40.— In  line  :^,  read  **  sec.  7d  "  for  *'  sec.  77." 

„  126. — Add  to  note  on  **  Any  matter  involving  its  interpretation  " :  For 
rules  of  interpretation  of  the  Constitution  of  the  Commonwealth,  see 
D'Emden  v.  Pedckr,  1  C.L.R.,  91  ;  The  Municipal  Council  of  Sydnty 
V.  The  Commonwealth,  1  C.L.R.,  208 ;  The  State  of  Tasmania  v.  The 
Commonwealth  and  the  State  of  Victoria,  10  A.L.R.  (C.N.),  41  ;  1 
CUR. 

„    196.— Add  as  note  to  sec.  69  (3) : 

Facts  or  circumstances  from  which  it  may  appear  desirable  in  the 
interest  of  justice  that  an  appointment  of  counsel  should  be  made 
under  this  sub-sectiou  considered  ;  Rex  v.  Olive  Douglas,  25 
A.L.T.,  217. 

„    449. — Add  to  note  to  sec.  194 : — 

A  new  fact  relied  on  to  invalidate  an  election  will  not  be  allowed 
to  be  set  up  by  amendment  of  the  petition  after  the  time  allowed 
by  law  for  presenting  a  petition.  A  petitioner  will  be  kept 
strictly  to  the  case  made  by  the  petition  ;  Cameron  v.  Fyah,  1 
C.L.R. 
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CHAPTER  I. 


THE  JUDICIAL  POWER  OF  THE  COMMONWEALTH. 


DEFINITION    AND   LIMITS. 

The  first  section  of  the  chapter  of  the  Federal  Constitution 
of  Australia  relating  to  the  Judicature,  declares  in  words 
corresponding  to  those  of  a  similar  section  in  the  Constitution  of 
the  United  States  of  America  that  "  the  Judicial  Power  of  the 
Commonwealth  shall  be  vested  in  a  Federal  Supreme  Court,  to 
be  called  the  High  Court  of  Australia,  and  in  such  other  Federal 
Courts  as  the  Parliament  creates,  and  in  such  other  Courts  as  it 
invests  with  Federal  jurisdiction."  Before  proceeding  to  examine 
the  content  and  nature  of  the  judicial  power,  so  vested,  it  will  be 
conducive  to  clearness  and  exactness  to  consider  the  meaning  of 
"  the  Commonwealth,"  as  used  in  this  chapter  of  the  Constitution, 
and  compare  it  with  another  sense  in  which  it  is  used  in  earlier 
passages  of  the  Imperial  Act,  63  &  64  Vict.,  Ch.  12,  constituting 
the  Commonwealth. 

The  primary  and  most  comprehensive  signification  of  the  term 
**  Commonwealth"  is  to  be  found  in  the  preamble  and  first  six 
covering  clauses  of  the  Act,  in  which  it  is  distinctly  used  to  '^ 
indicate  the  federal  union  of  the  Australian  people  and  the! 
Australian  colonies  into  one  indissoluble  political  partnership 
under  the  Crown.  The  statutory  definition  is  given  in  clause  6, 
which  declares  that  "  The  Commonwealth  shall  mean  the 
Commonwealth  of  Australia  as  established  under  this  Act."  By 
the  same  clause,  the  former  colonies  of  New  South  Wales, 
Queensland,  Tasmania,  Victoria,  Western  Australia  and  South 
Australia  are  declared  to  be  "  parts  of  the  Commonwealth  "  under 
the  name  of  "  States." 

II.C.  1 
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The  Commonwealth,  fomied  by  the  union  of  the  Australian 
people  and  colonies,  was  established  by  clause  3  of  the 
Imperial  Act.  It  came  into  existence  independently  of  the 
Constitution  detailed  in  clause  9.  In  other  words,  the  newly 
organised  political  society  is  clearly  distinguishable  from  the  new 
system  of  government.  The  Commonwealth,  as  a  political  entity 
and  political  partnership,  is  outside  of  and  supreme  over  the 
Constitution.  It  is  outside  of  and  supreme  over  the  government 
provided  by  the  Constitution. 

The  attributes  and  characteristics  of  the  union,  which  may 
be  gathered  from  the  preamble  and  covering  clauses,  can  be  thus 
summarized : — It  is  a  quasi  national  State,  composed  of  a  related 
people,  of  ethnic  unity,  occupying  a  fixed  territory  of  geo- 
graphical unity,  bound  together  by  a  common  Constitution,  and 
organized  by  that  Constitution  under  a  dual  system  of  provincial 
and  central  government,  consisting  of  two  sets  of  legislative,  >/ 
executive,  and  judicial  departments,  each  set  being  operative 
within  its  own  assigned  sphere,  and  each  set  being  subject  to  the 
common  Constitution — Quick  and  Garran's  Annot.  Const.,  p. 
368. 

The  essence  of  a  federation  is,  that  it  is  a  community  ^  ^ 
welded  together  and  subject  to  a  dual  system  of  Government./ 
Not  only  are  the  people  of  the  pre-existing  communities, 
provinces,  or  colonies  united,  but  those  communities,  provinces 
or  colonies,  considered  as  corporate  political  units,  are  also  united 
into  one  larger  aggregate  or  whole,  under  one  common  Con- 
stitution, to  which  they  owe  allegiance,  and  which  regulates 
their  rights  and  duties.  Of  the  dual  system  of  government 
referred  to,  one  part  consists  of  the  former  separate  colonial  or 
provincial  governments,  to  the  extent  to  which  they  have  not 
been  altered  by  the  new  constitutional  instrument,  whilst  the 
other  part  consists  of  the  new  group  of  governmental  agencies 
created  by  the  same  document.  Thus  the  legislative,  executive, 
and  judicial  authorities  of  the  former  provinces  or  colonies 
continue  in  the  exercise  of  the  residue  of  powers  and  functions 
left  to  them  undisturbed  by  the  new  regim^,  and  a  fresh  set  of 
governing  instrumentalities,  in  the  shape  of  a  federal  legislature, 
a  federal  executive,  and  federal  judiciary  appear  on  the  scene. 
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charged  with  the  exercise  of  powers  and  functions  of  a  general 
or  national  character,  having  jurisdiction  for  limited  and 
assigned  purposes  over  the  whole  of  the  people  in  the  united 
community.  Professor  Jenks  thus  summarises  the  essential 
features  of  a  federal  Constitution  as  sketched  by  Dicey  in  his 
^'  Introduction  to  the  Study  of  the  Constitution  "  : — 

**  (a)  A  written  Hupreme  constitution,  in  order  to  prevent  disputes  between 
the  jurisdictions  of  the  Federal  and  State  authorities  ;  {h)  a  distribution  of 
powers  between  the  Central  or  Federal  Government  and  the  Governments 
of  the  several  States  which  comprise  .  the  union,  and  probably  also  among 
the  various  parts  of  the  Federal  Government;  [c)  a  Supreme  Court,  charged 
with  the  duty  of  interpreting  the  Constitution  and  enforcing  obedience  to 
it  by  the  organs  both  of  the  Federal  and  State  (Governments,  and  absolutely 
free  from  the  influence  of  both."     (  **  History  of  Politics,"  p.  152). 

Applying  these  principles  to  the  Australian  Commonwealth, 
it  is  obvious  that  the  total  mass  of  the  legislative  powers  of  the 
Commonwealth,  considered  as  a  political  unit,  is  vested  partly  in 
the  several  Legislatures  in  the  Several  States,  and  partly  in  the 
Federal  Parliament ;  that  the  total  mass  of  the  executive  power 
of  the  Commonwealth  is  vested  partly  in  the  executive  govern- 
ments of  the  several  States,  and  partly  in  the  federal  executive, 
and  the  whofe  volume  of  the  judicial  power,  considered  from  a 
similar  standpoint,  is  vested  partly  in  the  Courts  of  the  several 
States,  and  partly  in  the  Federal  Courts  provided  by  the  Con- 
stitution. These  separate  and  distinct  organs  of  government  are 
kept  within  their  respective  orbits  of  influence  and  action,  by  the 
supreme  mandates  of  the  Constitution,  which  is  founded  on  and 
capable  of  amendment  only  by  the  sovereign  authority  residing 
in  the  electoral  body.  So  much  for  the  wider  and  more 
national  signification  of  the  term  "  Commonwealth,"  as  it  is 
manifestly  defined  by  the  first  six  covering  clauses  of  the 
Imperial  Act. 

In  several  sections  of  the  Constitution,  however,  the  term 
"  Commonwealth  "  is  inartistically  used  to  denote  the  Central  or 
Federal  Government,  as  contrasted  with  the  Governments  of  the 
States,  i.e.,  "  The  Legislative  Power  of  the  Commonwealth," 
sec.  1;  "The  Executive  Power  of  the  Commonwealth,"  sec.  Gl ; 
"  The  Judicial  Power  of  the  Commonwealth,"  sec.  71.  These 
.expressions  refer  to  the  legislative,  executive,  and  judicial 
powers  granted  by  the  Constitution  to  the  various  organs  of  the 
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Central  or  Federal  Government.  In  the  American  Constitution 
the  term  "United  States"  is  sometimes  used  to  describe  the 
Union,  and  sometimes  to  denote  the  Central  or  Federal  Govern- 
ment of  the  Union.  These  are  instances  of  the  secondary  use 
and  significance  of  corresponding  terms  in  both  Constitutions. 
The  secondary  use  and  meaning  of  "  Commonwealth "  must  be 
distinguished  from  its  primary  and  proper  meaning,  as  defined 
in  the  constructive  clauses  of  the  Imperial  Act. — Pomeroy'a 
Constitutional  Law,  p.  68 ;  Quick  and  Garran's  Annot.  Const, 
p.  368. 

The  judicial  power  of  the  Commonwealth  means  and 
includes  only — (1)  The  appellate  power  vested  by  the  Con- 
stitution exclusively  in  the  High  Court ;  Const.,  sec.  73.  (2)  The 
original  power  vested  by  the  Constitution  in  the  High  Court ; 
Const.,  sec.  75,  but  which  by  federal  legislation  may  be 
vested  concurrently  in  other  Federal  Courts  or  in  State  Courts ; 
Const.,  sec.  77.  (3)  The  additional  original  power,  not  vested  by 
the  Constitution,  but  which  may  by  federal  legislation  be  conferred 
\  either  on  the  High  Court  or  on  any  other  Federal  Court  or  any 
State  Court;  Const.,  sees.  76,  77.  This  definition  necessarily 
excludes  the  judicial  power  previously  vested  in  the  Courts  of 
the  States  by  State  Constitutions  and  State  laws. 

One  other  remark  of  a  general  character  may  appropriately 
be  made  before  proceeding  to  review  the  organization  and 
constitution  of  the  High  Court,  and  the  nature  and  extent  of  the 
federal  judicial  power. 

The  judicial  power  is  the  power  belonging  to  one  of  the 
three  great  departments  of  government.  Supreme  governing 
power,  analyzed  and  classified,  may  be  resolved  into  three 
departments  or  divisions — (1)  The  making  and  promulgating  of 
laws,  prescribing  the  functions  of  governing  agencies  and 
regulating  the  legal  rights  and  duties  of  the  people  within  the 
jurisdiction  of  the  government.  (2)  The  administration  of 
laws.  (3)  The  interpretation,  determination,  and  application  of 
laws  in  specific  cases. 

In  simple  societies  these  three  functions  may  be  blended 
together  in  one  person  or  in  one  body,  but  in  maturely  developed 
States  they  become  diflferentiated  and  divided,  among  separate 
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persons  or  bodies  composiDg  or  representing  the  sovereign 
authority  as  a  wliole.  Hence  arises  the  well-known  tripartite 
division  of  government  into  the  legislative  department,  the 
executive  department,  and  the  judiciary  department.  All  con- 
stitutions which  have  been  reduced  to  and  expressed  in  the 
shape  of  written  instruments  recognize  this  principle  of  division 
and  distribution  of  power.  The  same  distribution  is  observed  in 
the  British  system  of  government,  although  the  British  Con- 
stitution has  not  been  reduced  to  the  form  of  a  single  document 
or  Act  of  Parliament — Quick  and  Garran*s  Annot.  Const.,  p. 
315. 

This  tripartite  classification  does  not  necessarily  imply  that 
each  of  the  three  departments  of  government  is  independent  of 
the  others.  Each  is  endowed  with  a  defined  share  in  the  work 
of  the  government,  but  they  are  all  parts  of  one  governing 
machine,  and  exercise  fractions  of  the  aggregate  of  sovereign 
power ;  each  acts  within  its  respective  legal  sphere,  but  to  some 
extent  one  may  check  and  balance  the  other.  Thus  the  legisla- 
ture may  exercise  more  or  less  control  over  the  executive.  The 
executive  may  advise,  lead,  or  for  a  time  moderate  the  action  of 
the  legislature,  as  is  done  in  the  British  system,  through  the 
agency  of  the  Cabinet,  and  by  the  power  of  dissolution.  In  every 
well  designed  Constitution,  the  judiciary,  once  appointed,  is 
almost  absolutely  independent  of  the  influence  of  either  the 
executive  or  the  legislature,  but  the  primary  appointment  of  the 
judges  generally  rests  with  the  executive,  and  for  gross  miscon- 
duct in  oflSce  they  may  be  removed  by  the  executive.  In  some 
Constitutions  they  may  be  removed  by  the  executive  at  the 
request  of  the  legislature.  In  every  known  political  system  the 
legislature  fixes  and  appropriates  the  salaries  of  the  judges. 

In  accordance  with  these  fundamental  principles  the  Consti- 
tution of  the  Commonwealth  has  vested  the  legislative,  executive 
and  judicial  powers,  granted  by  the  Constitution  to  the  Central 
or  Federal  branch  of  the  dual  system  of  government,  in  separate 
and  distinct  organs.  Chapter  I.  vests  the  legislative  authority 
in  the  Federal  Parliament.  Chapter  II.  vests  the  executive 
authority  in  the  Queen  and  her  heirs  and  successors  in  the 
sovereignity  of  the  United  Kingdom,  and  it  is  exerciseable  by 
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the    Governor-General   aa    the    representative    of   the    Crown. 
Chapter  III.  vests  the  judicial  power  in  the  Federal  Courts. 

Judicial  power  is  the  power  conferred  on  the  Courts  strictly 
so  called  ;  Courts  that  compose  one  of  the  three  great  departments 
of  government,  and  not  power  judicial  or  qvxisi-judicieA  which  is 
sometimes  invested  in  individuals  either  separately  or  collectively 
for  a  particular  purpose,  and  during  a  limited  time — Miller's  Const, 
of  U.S.,  p.  313  (n.).  It  is  never  exercised  for  the  purpose  of 
giving  effect  to  the  will  of  the  judge,  but  always  to  give  effect  to 
the  will  of  the  legislature,  or  in  other  words,  the  will  of  the  law. 
08607-71  V.  The  Bavk  of  the  U.S.,  9  Wheat..  738. 

The  distinction  between  judicial  and  political  power  is  now 
generally  acknowledged  in  the  jurisprudence  of  both  England 
and  America.  Nabob  of  Carnatic  v.  East  Iiidia  Co.,  1  Vesey  jr., 
371  ;  Penn  v.  Lord  Baltiviore,  1  Vesey,  sen.,  444 ;  New  York  v. 
Connecticut,  4  DalL,  p.  C.  It  has  long  been  settled  that  the  inter- 
pretation of  laws  belongs  exclusively  to  the  judiciary — Sedgwick 
on  Const.  Law,  p.  18. 

In  the  early  ages  of  the  English  system  the  boundary  line 
between  the  judiciary  and  the  legislature  was  not  distinctly 
marked,  and  Parliament,  consisting  of  one  great  Chamber,  in 
which  sat  both  lords  and  commoners,  not  only  made  the  law  but 
interpreted  it.  Even  after  the  separation  into  two  Houses  the 
House  of  Lords  became  the  Superior  Court  of  Appeal,  and 
Parliament  was  in  the  hi.bit  of  passing  Bills  of  Attainder  as  well 
as  enacting  convictions  for  treason  and  other  crimes.  The  House 
of  Lords  still  has  power  to  entertain  proceedings,  known  as 
impeachments,  for  the  prosecution  of  high  officers  of  State  at  the 
instance  of  the  House  of  Commons — Sedgwick,  Const.  Law,  18. 

The  House  of  Lords  when  sitting  in  its  judicial  capacity 
may  still  submit  to  the  Judges  questions  bearing  on  any  case 
sub  judicCj  and  even  when  sitting  in  its  legislative  capacity  it 
has  the  constitutional  right  to  propound  abstract  questions  of 
law  for  the  opinion  of  the  Judges — Brooms  Const.  Law,  p. 
147.  The  Judges  will,  however,  decline  to  answer  a  question 
put  by  the  House  of  Lords  unless  it  is  confined  to  the  strict 
legal  construction  of  existing  laws.  In  Re  tlte  London  and 
Westminster  Bank,  2  CI.  &  F.,   191,  the  Judges   declined    to 
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answer  a  question  submitted  to  them  by  the  House  of  Lords,  as  to 
whether  the  provisions  of  a  certain  bill  then  before  the  House 
were  consistent  with  the  statutory  rights  of  the  Bank  of 
England. 

By  the  Constitution  of  the  United  States  there  is  a  strict 
separation  of  the  judicial  from  the  other  departments  of 
Government,  and  it  has  been  held  that  the  President  is  notr^ 
entitled  to  the  advice  and  opinion  of  the  Supreme  Court  on  legal 
or  constitutional  questions.  The  Court  can  be  called  upon  only 
to  decide  controversies  brought  before  it  in  a  legal  form,  and  it 
is  bound  to  abstain  from  the  expression  of  extra-judicial  opinions 
upon  points  of  law,  even  though  solemnly  requested  by  the 
Executive — Story  s  Comm.,  §  1571  ;  Bryce's  Amer.  Comm.,  1st 
ed.,  vol.  i.,  p.  351. 

In  Canada  the  Govemor-in-Council  is  authorized  by  Statute 
54  &  55  Vic.  c.  25,  sec.  4,  to  refer  to  the  Supreme  Court  for 
hearing  any  important  questions  of  law  or  fact  respecting 
provincial  legislation,  or  touching  the  constitutionality  of  any 
legislation  of  the  Parliament  of  Canada,  or  touching  any  other 
matter  which  it  sees  tit  to  refer.  Persons  interested  are  entitled 
to  be  notified  and  to  be  heard  by  counsel.  The  Judges  are 
required  to  give  reasons  for  their  opinions,  which  are  advisory 
only,  though  they  are  appealable  to  the  Privy  Council — 
Wheeler's  Confd.  of  Canada,  p.  405. 

Under  the  Constitution  of  the  Commonwealth,  as  under  that 
of  the  United  States,  the  functions  of  the  federal  Justices  are 
strictly  and  exclusively  judicial,  and  no  duties  can  be  cast  upon 
them  of  an  essentially  extra-judicial  kind.  They  cannot  be 
called  upon  to  advise  on  questions  of  a  political  nature,  or  as  to 
the  constitutionality  of  proposed  legislation.  But  whether  they 
could  be  called  upon  by  the  Parliament  or  by  the  executive 
acting  under  a  law  of  the  Parliament  to  deliver  opinions  on 
the  "  strict  legal  construction  of  existing  laws,"  is  a  more  difficult 
question.  The  answer  seems  to  depend  on  the  scope  and  meaning 
of  the  word  "judicial.'*  Would  such  opinions  be  judicial  or 
extra-judicial  ?  The  true  answer  would  seem  to  be  that  the 
function  of  advising  on  a  matter  of  law,  where  there  is  no 
regular  judicial  proceeding   before   the   Court    to   declare    the 
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rights  of  parties,  or  to  enforce  remedies,  is  no  part  of  the  duty  of 
a  Judge,  and  is  not  contemplated  in  the  gift  of  the  judicial 
power.  In  England,  the  advisory  duties  of  the  Judges  were 
very  exceptional,  and  only  exercised,  by  virtue  of  ancient 
custom,  at  the  request  of  the  House  of  Lords — itself  a  judicial  as 
well  as  a  legislative  body.  In  the  Australian  colonies  no  such 
practice  is  known  ;  whilst  the  advisory  duties  which  are  cast 
upon  the  Canadian  Judges  by  statute  are  clearly  extra-judicial. 
The  giving  of  advisory  opinions  is  not  the  exercise  of  the 
judicial  function  at  all,  and  the  opinions  thus  given  have  not  the 
quality  of  judicial  authority. — Professor  J.  B.  Thayer,  article  on 
the  Origin  and  Scope  of  the  American  Doctrine  of  Constitutional 
Law,  7  Harvard  L.  Rev.,  129,  153 ;  cited  Kent's  Comm.  L, 
296 ;  Quick  and  Garran's  Annot.  Const.,  p.  767 ;  Miller  s 
Const.  U.S.,  p.  314. 


THE   JUDICIAL    POWER    BEFORE    THE    ORGANIZATION 
OF    THE  HIGH  COURT. 

The  High  Court  of  Australia  is  apparently  created  by  the 
Constitution,  by  which  the  minimum  number  of  its  judges,  their 
mode  of  appointment,  their  tenure  of  office,  the  whole  of  its 
possible  appellate  and  part  of  its  original  jurisdiction  was  deter- 
mined. The  High  Court,  however,  was  not  called  into  action,  but 
so  to  speak,  remained  dormant  until  the  Federal  Parliament 
passed  the  Judiciary  Act  1903,  by  which  provision  was  made  for 
the  qualification,  number,  remuneration,  and  appointment  of 
judges,  and  for  the  appointment  of  officers  necessary  to  perform 
ministerial  duties  in  connection  with  the  Court.  Another  Federal 
Act  providing  for  the  procedure  and  practice  of  the  Court  was 
also  passed. 

But  although  the  High  Court  was  not  organized  until  the 
passing  of  the  Judiciary  Act  1903,  the  whole  of  the  judicial 
power  of  the  Commonwealth  did  not  remain  dormant  and  inactive  • 
otherwise  the  duties  and  functions  of  Government  would  have 
been  to  a  large  extent  rendered  impossible. 

In  the  first  session  of  Parliament  Acts  were  passed  organizing 
the  Department  of  Customs  and  the  Post  and  Telegraph  Depart- 
ment, creating  rights,  imposing  duties,  and  declaring  certain  acts 
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or  omissions  to  be  offences,  punishable  by  fine  or  imprisonment, 
In  the  absence  of  a  legally  equipped  High  Court  or  other  federal 
Court,  Parliament  vested  in  the  several  Courts  of  the  States 
jurisdiction  to  deal  with  cases  arising  under  these  laws. 

By  the  Cystoma  Act  1901,  sec.  245,  it  was  provided  that 
proceedings  for  the  recovery  of  penalties  under  the  Act  or  for  the 
condemnation  of  ships  or  goods  seized  as  forfeited  could  be 
instituted  either  (a)  in  the  High  Court  of  Australia  when 
organized  ;  (6)  in  the  Supreme  Court  of  any  State  ;  or  (c)  when  the 
prosecution  was  for  a  pecuniary  penalty  not  exceeding  £500,  in 
any  State  County  Court,  District  Court,  Local  Court  or  Court  of 
summary  jurisdiction.  The  Post  and  Telegraph  Act,  sec.  151, 
declared  that  offences  against  that  Act,  or  the  regulations  passed 
thereunder,  not  being  indictable  offences,  were  punishable  upon 
summary  conviction  by  a  Police,  Stipendiary  or  Special  Magistrate. 
The  Act  was  silent  respecting  the  prosecution  of  indictable 
offences.  It  was  not  until  the  passing  of  the  Punishment  of 
Offences  Act  1901  that  complete  but  temporary  provision  was 
made  for  the  punishment  of  offences  against  the  laws  of  the 
Commonwealth.  By  that  Act  the  several  Courts  and  Magistrates 
of  each  State  exercising  jurisdiction  with  respect  to  the  summary 
conviction,  or  examination  and  commitment  for  trial,  or  trial  upon 
indictment  or  information,  of  offenders  against  the  laws  of  the 
State,  "  shall  have  the  like  jurisdiction  with  respect  to  persons 
who  are  charged  with  offences  against  the  laws  of  the  Common- 
wealth committed  within  that  State,  or  who  may  lawfully  be 
tried  within  that  State  for  offences  committed  elsewhere." 

The  Claims  Against  the  Commonwealth  Act  1902  completed 
the  preliminary  arrangements  made  by  Parliament  for  the 
partial  exercise  of  the  judicial  power  of  the  Commonwealth,  by 
enabling  any  person  having  claims  in  contract  or  in  tort  against 
the  Commonwealth  to  bring  an  action  or  suit  against  a  nominal 
defendant  to  be  appointed  by  the  Federal  Government  in  the 
Supreme  Court  of  the  State  in  which  the  claim  arose.  Before 
the  passing  of  this  Act  it  was  decided  by  Pring,  J.,  that  the 
Supreme  Court  of  New  South  Wales  had  no  jurisdiction  in  an 
action  by  a  person  claiming  damages  for  negligence  against  the 
Postmaster-General;  Hannah  v.  Drake,  1902,  N.S.W.  S.R. ; 
1902,  8  A,L.R.  C.N.  69. 
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The  question  has  since  been  raised  as  to  the  constitutionality 
of  those  laws,  vesting  judicial  power  in  the  Courts  of  the  States, 
prior  to  the  legal  organization  of  the  High  Court.  It  has  been 
suggested  that  inasmuch  as  the  Constitution  declares  that 
"  the  judicial  power  shall  be  vested  in  a  Federal  Supreme 
Court,  and  in  such  other  Federal  Courts  as  the  Parliament 
creates,  and  in  such  other  Courts  as  it  invests  with  federal 
jurisdiction,"  these  words  imply  a  sequence  and  order  in  the 
exercise  of  legislative  authority,  and  that  the  Parliament,  there- 
fore, could  not  invest  the  State  Courts  with  federal  jurisdiction 
before  it  took  steps  to  vest  judicial  power  in  the  High  Court. 
It  was  contended  that  the  Constitution  contains  a  mandate  that 
the  judicial  power  "  shall  be  vested  in  the  High  Court "  in  the 
first  instance,  and  that  consequently  it  could  not  be  vested  first 
in  the  State  Courts  or  in  any  Federal  inferior  Court;  that  any 
grant  of  judicial  power  to  the  State  Courts  before  the  organi- 
zation of  the  High  Court  would  be  null  and  void. 

"  You  cannot,  consistently  with  the  spirit  of  the  Constitution,  have  the 
exercise  of  the  Commonwealth  jadicial  power  in  the  absence  of  a  High  Court. 
But  you  can  have  the  exercise  of  that  judicial  power  either  in  the  Federal  Supreme 
Court  alone,  or  in  association  with  any  other  Federal  Courts  of  inferior  degree 
that  Parliament  chooses  to  create,  or  in  association  with  State  Courts  which  it 
may  invest  with  jurisdiction,  or  with  both  these  inferior  tribunals  together.  You 
cannot  properly,  however,  carry  on  business  in  the  absence  of  what  I  may  be 
permitted  to  call  the  predominant  partner  ;  you  are  not  to  have  the  judicial  power 
vested  in  either  or  both  classes  of  inferior  Courts  in  the  absence  of  the  Federal 
Supreme  Court.  .  .  .  Unless  we  have  a  Federal  Supreme  Court  we  have  not 
the  means  of  exercising  judicial  power,  as  I  conceive  the  Constitution  intended,  or 
the  means  of  exerci.sing,  without  doubt,  the  judicial  power  of  the  Commonwealth 
in  federal  jurisdiction.  We  have  passed  Acts  of  Parliament,  we  have  moved  under 
them,  and  this  question  has  not  been  raised.  But  I  believe  that  if  it  is  raised, 
and  if  the  Courts  are  guided  by  what  has  been  decided  in  the  Supreme  Court  of 
the  United  States,  it  may  be  that  if  we  do  not  institute  a  High  Court  in  some 
form  to  accord  with  section  71  of  the  Constitution,  we  shall  incur  a  risk  which 
may  cost  the  Commonwealth  a  great  deal  more  than  any  of  the  sums  which  have 
been  mentioned  during  this  debate." — The  Hon,  I.  A.  Isaacs,  Parliamentary 
Debates,  1903,  pp.  721  and  724. 

These  arguments,  if  sustained,  would  involve  serious  and 
far-reaching  consequences.  It  would  mean  that  the  grant  of 
federal  jurisdiction  to  the  State  Courts  by  the  Customs  Act,  the 
Post  and  Telegraph  Act,  the  Punishment  of  Offences  Act,  and 
theC/aims  Against  the  Commonwealth  ilc^,  was  unconstitutional, 
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and  that  all  the  decisions,  convictions,  forfeitures,  and  awards 
made  by  the  State  Courts  were  absolutely  illegal  and  of  no 
effect ;  that  all  the  costs  and  fines  paid  thereunder  would  have 
to  be  refunded,  and  compensation  given  for  false  imprisonment 
where  offenders  had  been  sent  to  gaol.  The  whole  argument  in 
this  direction  appears  to  have  been  elaborated  for  the  purpose  of 
proving  that  the  Constitution  imposed  a  mandate  on  the 
Parliament  to  vest  the  judicial  power  in  the  High  Court  by 
organizing  it  and  calling  into  existence.  Reliance  was  placed 
on  the  decision  of  the  Supreme  Court  of  the  United  States  in 
the  case  of  Martin  v.  Hunter,  1  Wheaten,  p.  328,  in  which  Mr. 
Justice  Story  stated  that  similar  words  in  the  American  Con- 
stitution were  manifestly  designed  to  be  mandatory  upon  the 
Federal  Legislature.  A  passage  from  Kent's  Commentaries,  I., 
292,  w^as  also  relied  on.  It  may  be  pointed  out,  however,  that 
the  Constitution  of  the  United  States  contains  no  provision 
similar  to  that  of  the  Australian  Constitution,  authorizing  the 
Federal  Legislature  to  invest  State  Courts  with  federal  juris- 
diction, and  consequently  if  the  Supreme  Court  or  some  inferior 
Federal  Court  had  not  been  organized  by  Congress  to  exercise 
the  judicial  power,  the  executive  Government  of  the  United 
States  would  have  been  paralyzed,  and  the  Constitution  itself 
would  have  broken  down  and  collapsed,  for  want  of  some 
judicial  authority  to  interpret  and  apply  it,  as  well  as  the  laws 
passed  under  it. 

In  the  case  of  the  Constitution  of  the  Commonwealth  the 
contention  now  under  consideration  might  reasonably  be  met  with 
the  argument  that  the  opening  words  of  section  71  "  the  judicial 
power  .  .  .  shall  be  vested  in  a  Federal  Supreme  Court " 
mean  that  such  power  is,  upon  the  establishment  of  the  Common- 
wealth, and  thenceforth  vested  in  the  High  Court  by  the  operation 
of  the  Constitution  itself,  and  not  by  any  Act  of  the  Federal 
Parliament.  By  the  words  of  the  Constitution  the  High  Court 
has  been  endowed  with  Appellate  Jurisdiction  (sec.  73),  and 
a  certain  amount  of  Original  Jurisdiction  (sec.  75).  Parliament 
can  only  confer  on  the  High  Court  the  additional  original  jurisdic- 
tion defined  in  sec.  76.  The  organization  and  constitution  of  the 
High  Court  by  appointment  of  judges  marks  the  beginning  of  its 
performance  of  judicial  duties,  but  it  existed  as  a  corporate  entity 
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and  institution,  within  the  Constitution,  before  the  passing  of  the 
Judiciary  Act  1903.  That  Act  does  not  pretend  to  vest  the 
judicial  power  in  the  High  Court  except  to  the  extent  of  conferring 
upon  it  a  portion  of  the  additional  original  jurisdiction  contem- 
plated by  sec.  76,  referring  to  "  matters  arising  under  the 
Constitution,  or  involving  its  interpretation." 

The  argument  against  the  validity  of  Federal  Acts  conferring 
federal  jurisdiction  on  State  Courts  before  the  passing  of  the 
Judiciary  Act  1903  is  based  on  the  assumption  that  before  Par- 
liament could  legally  pass  those  laws  it  ought  to  have  passed 
another  law  vesting  the  judicial  power  in  the  High  Court,  but  a 
careful  examination  and  consideration  of  the  language  of  sec.  71 
justifies  the  view  that  the  Constitution  vests  the  whole  of  the 
appellate  power  and  a  considerable  portion  of  the  original  power 
in  the  High  Court,  and  all  that  the  Federal  Parliament  could  do  or 
has  done  was  to  determine  its  personnel,  strength,  and  composition, 
and  to  render  the  free  exercise  of  its  constitutional  functions 
possible.  The  words  of  the  section  giving  Parliament  authority 
to  create  *'  other  Federal  Courts,"  and  to  invest  State  Courts  with 
federal  jurisdiction,  present  a  remarkable  contrast  to  the  words  of 
the  Constitution  creating  the  High  Court.  In  the  case  of  "  other 
Federal  Courts,"  Parliament  not  only  is  authorized  to  establish 
them,  but  to  determine  their  jurisdiction.  With  reference  to  State 
Courts,  Parliament  found  them  pre-existing  and  invested  them 
with  federal  jurisdiction;  having  no  voice  in  their  composition  or 
establishment.  In  the  case  of  the  High  Court,  Parliament  found 
it  established  by  the  Constitution  with  the  bulk  of  its  functions 
pre-determined  ;  the  only  duty  which  Parliament  had  to  perform 
being  to  provide  for  the  number,  appointment,  and  remuneration 
of  the  judges. 

In  conformity  with  the  principles  affirmed  in  the  A.merican 
cases  it  may  be  contended  that  it  was  the  imperative  duty  of 
Parliament  to  make  some  provision  adequate  to  public  require- 
ments for  the  exercise  of  the  judicial  power  in  order  to  prevent  a 
breakdown  of  the  federal  system  ;  that  this  duty  was  performed 
by  the  passing  of  laws  investing  State  Courts  with  federal  juris- 
diction ;  that  at  the  earliest  opportunity  consistent  with  the  state 
of  parliamentary  business  Parliament  passed  a  law  enabling  the 
High  Court  to  be  organized  ;  that  the  judicial  power  is  divisible, 
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and  that  one  instalment  of  it  might  legally  be  granted  to  the 
State  Courts  antecedently  to  the  coming  into  action  of  the 
High  Court ;  that  there  is  nothing  in  the  Constitution  forbidding 
Parliament  to  exercise  its  discretion  as  to  the  order  in  which  it 
should  perform  the  work  assigned  to  it  of  organizing  the  judicial 
department.  A  further  argument  would  be  that,  although  it  may 
be  the  mandatory  duty  of  Parliament  to  provide  for  the  appoint- 
ment of  judges  of  the  High  Court,  the  Constitution  does  not  ex- 
pressly or  impliedly  impose  the  penalty  of  nullity  on  Acts  passed 
by  it  in  the  exercise  of  its  discretionary  power  to  vest  jurisdiction 
in  State  Courts  before  it  performed  its  mandatory  duty. 

It  seems  clear  that  the  judicial  power  is  not  an  indivisible 
quantum  or  mass,  but  that  it  is  capable  of  division  and  classifica- 
tion under  separate  groups  or  headings,  some  being  distributed  by 
the  Constitution,  and  some  being  left  to  be  allocated  by  the 
Parliament.  The  appellate  jurisdiction  is  obviously  severable  and 
distinguishable  from  the  original  jurisdiction.  Subject  to  excep- 
tions and  limitations  which  could  be  imposed  by  Parliament,  the 
whole  of  the  appellate  jurisdiction  is,  by  the  Constitution,  vested 
in  the  High  Court.  The  whole  of  the  original  jurisdiction  is  not 
by  the  Constitution  assigned  to  the  High  Court,  but  only  a  portion 
of  it,  the  residue  being  left  to  Parliament  to  confer  on  either  the 
High  Court  or  inferior  Federal  Courts  or  State  Courts.  Thus 
Parliament  was  not  bound  to  confer  on  the  High  Court  original 
jurisdiction  in  the  additional  matters  detailed  in  sec.  76.  It  could 
withhold  it,  and,  as  a  matter  of  fact,  it  has  withheld  from  the 
High  Court  all  the  additional  original  jurisdiction  except  a 
particular  and  limited  class  of  cases  arising  under  the  Constitu- 
tion or  involving  its  interpretation.  It  is,  therefore,  not  only 
conceivable,  but  highly  probable,  that  Parliament  could  proceed 
to  exercise  the  power  granted  to  it  by  sec.  77  (iii.)  of  the  Constitu- 
tion to  give  the  State  Courts  power  to  deal  with  cases  arising 
under  the  Customs  and  Postal  Acts  before  prescribing  the  number 
of  judges  of  the  High  Court  under  sec.  71,  and  before  fixing  their 
remuneration  under  sec.  72  (iii.). 

Hence  when  the  Constitution  declares  that  "the  judicial 
power  shall  be  vested  in  the  High  Court  and  in  such  other 
Federal  Courts  as  the   Parliament  creates,  and    in    such    State 
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Courts  as  it  invests  with  federal  jurisdiction,"  it  is  reasonable  to 
conclude  that  the  enactment  may  be  read  in  the  distributive 
sense  which  may  be  gathered  from  the  actual  disposition  of  power 
made  by  the  Constitution  itself  and  the  potential  disposition  of 
power  which  the  Constitution  has  entrusted  to  Parliament,  and 
that  no  cumulative  order,  or  sequence  of  disposition  was  intended. 


ORGANIZATION  OF  THE  HIGH  COURT. 

By  the  Judiciary  Act  1903,  the  High  Court  is  declared  to 
be  a  superior  Court  of  record  to  consist  of  a  Chief  Justice  and 
two  other  Justices.  The  Chief  Justice  receives  £3,500  and  the 
Puisne  Justices  £3,000  per  year.  A  Justice  of  the  High  Court 
is  not  permitted  to  hold  any  other  office  or  place  of  profit  within 
the  Commonwealth,  except  any  such  judicial  office  as  may  be 
conferred  upon  him  by  or  under  any  law  of  the  Commonwealth. 

The  mode  of  appointment  and  tenure  of  office  of  Justices  of 
the  High  Court  is  determined  by  the  Constitution  and  not  by 
the  Parliament.  Once  their  number  and  their  salar}'^  have  been 
fixed  by  the  Parliament  they  are  appointed  by  the  Governor- 
General  in  Council,  and  they  cannot  be  removed  except  by  the 
Governor-General  in  Council,  on  an  address  from  both  Houses  in 
the  same  session  praying  for  such  removal  on  the  ground  of 
proved  misbehaviour  or  incapacity  ;  Constitution,  sec.  72.  They 
receive  such  remuneration  as  the  Parliament  may  fix,  but 
although  it  may  be  increased  it  cannot  be  reduced  during  their 
tenure  of  office.  Their  tenure  of  office  is  thus  placed  on  a  basis 
even  more  secure  than  the  Judges  of  the  High  Court  of  England. 
The  Parliament  of  the  United  Kingdom  could  pass  a  law 
abolishing  the  good  behaviour  tenure  of  those  Judges  as  deter- 
mined by  the  Act  of  Settlement,  12  &  13  Wm.  III.,  chapter  2, 
and  subsequent  legislation  ;  but  the  Federal  Parliament  could  not 
repeal  sec.  72  of  the  Constitution  of  the  Commonwealth.  That 
could  onlj*^  be  done  by  an  amendment  of  the  Constitution,  which 
would  require  the  approval  not  only  of  both  Houses  of  the 
Parliament  but  of  a  majority  of  the  electors  voting  in  a  majority 
of  the  States;  Const.,  sec.  128. 
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Still,  when  we  come  to  consider  the  matter  more  closely,  it 
will  be  seen  that  the  initial  organization,  as  well  as  the  continued 
existence  of  the  High  Court,  depends  to  a  large  extent  on  the 
will  of  the  Federal  Legislature.  At  the  end  of  the  term  of  any 
Judgeship  concluded  by  death,  resignation,  or  removal,  it  could 
reduce  the  salary  of  the  office  so  low  as  to  practically  make  it 
untenable. — Burgess,  Const.  Law  II.,  p.  321. 

The  principal  seat  of  the  High  Court  will  be  the  seat  of  the  ^ 
Federal  Government  when  that  seat  is  established  by  law  ; 
Const,  sec.  125 ;  and  until  the  federal  capital  is  fixed  the 
principal  seat  of  the  Court  will  be  at  such  place  as  the  Governor- 
General  in  Council  may  from  time  to  time  appoint.  At  the 
principal  seat  of  the  High  Court  there  is  to  be  a  Principal 
Registry  presided  over  by  a  Principal  Registrar,  who  will  have 
power  to  administer  oaths  and  to  perform  such  duties  in  respect  to 
•proceedings  pending  in  the  Court  as  are  assigned  to  him  by  rules 
of  Court  or  by  any  special  order  of  the  Court. 

In  the  capital  of  each  State  there  is  to  be  a  District  j/ 
Registry,  and  District  Registries  may  be  established  in  other 
places  in  any  State  or  territory  on  the  recommendation  of  the 
High  Court.  At  every  District  Registry  there  is  to  be  a  District 
Registrar,  and  such  other  officers  as  may  be  necessary  to 
administer  oaths,  and  to  perform  such  duties  as  may  be  assigned 
to  them  by  rules  or  special  order  of  the  Court.  At  the  principal 
seat  of  the  High  Court  there  is  to  be  an  officer  called  the  Marshal, 
corresponding  to  a  Sheriff,  who  is  charged  with  the  service  and 
execution  of  writs,  summonses,  orders,  warrants  and  commands 
of  the  Courts.  The  process  of  the  High  Court  runs,  and  the 
judgments  and  orders  of  the  High  Court  have  effect,  and  may  be  w 
executed  throughout  the  Commonwealth  irrespective  of  State 
boundaries.  In  and  for  each  State  in  which  there  is  a 
District  Registry  there  is  to  be  a  Deputy  Marshal  whose  duty 
will  be,  when  directed  by  the  Court,  to  execute  and  perform 
within  the  State  all  such  acts  as  the  Marshal  would  be  bound  to 
perform  if  he  were  personally  present  and  acting  in  that  State. 

Any  person  entitled  to  practice  as  a  barrister  or  solicitor,  or 
both  barrister  and  solicitor,  in  any  State  has  the  like  right  to 


GooqIc 


Digitized  by  VjOOQ 


16  INTRODUCTION. 


practice  as  a  barrister  or  solicitor,  or  both  barrister  and  solicitor, 
in  the  High  Court  and  in  every  other  Federal  Court. 

Although  the  Constitution  provides  that  the  High  Court,  as 
an  institution  of  government,  shall  consist  of  not  less  than  three 
justices,  it  does  not  say  that  its  jurisdiction,  either  appellate 
or  original,  must  be  exercised  by  not  less  than  the  minimum 
number  of  judges.  It  is  left  to  the  Parliament  to  prescribe  the 
number  of  judges  required  to  exercise  any  particular  part  of  its 
judicial  power — Const,  sec.  79.  The  Judiciary  Act  has* 
accordingly,  defined  the  number  of  judges  who  may  or  must 
participate  in  what  may  be  described  as  the  exercise  of  the 
various  grades  of  judicial  power.  It  has  decided  that  the  juris- 
diction of  the  Higli  Court  may  be  exercised  either  by  a  single 
justice  or  by  a  Full  Court  which  may  consist  of  two  or  more 
justices — Judiciary  Act,  sees.  15,  19.  In  their  ascending  order 
these  grades  may  be  classified  as  follows  : — 

Chamber  Business. — In  matters  within  the  original  jurisdic- 
tion a  single  judge  of  the  High  Court  sitting  in  Chambers  can 
dispose  of  that  class  of  business  preliminary  or  incidental  to  an 
action,  suit  or  proceeding,  known  as  Chamber  business,  including 
applications  relating  to  the  conduct  of  a  cause,  to  the  custody, 
management,  preservation,  or  sale  of  propertj'  in  dispute  in  an 
action,  to  directions  as  to  matters  prescribed  by  Act  or  rule  of 
Court.  A  single  judge  in  Chambers  may  reserve  or  state  a  case 
or  question  for  the  consideration  of  the  Full  Court. 

As  A  Primary  Court. — Any  justice  of  the  High  Court 
sitting  alone  in  Court  may  exercise  the  original  jurisdiction  con- 
ferred on  the  High  Court  either  by  the  Constitution  or  by  federal 
legislation.  In  this  capacity  it  would  be  a  Primary  Court  or 
Court  of  First  Instance.  In  such  Court  the  presiding  justice  can, 
after  hearing  any  cause  or  matter,  pronounce  judgment  subject  to 
the  right  of  appeal  to  the  Full  Court,  or  he  can  give  further 
hearing  or  consideration  to  the  cause  or  matter  at  another  sitting 
of  the  Court  in  another  place,  or  he  may  state  a  case  or  reserve 
any  question  for  the  consideration  of  the  Full  Court. 

As  A  Court  of  Appeal. — Sitting  as  a  Court  of  Appeal  to  hear 
and  determine  appeals  in  federal  cases  from  Courts  or  judges 
exercising  federal  jurisdiction,  a  quorum  of  the  High  Court  must 
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consist  of  two  or  more  justicea  Sitting  as  a  Court  of  Appeal  to 
hear  and  determine  appeals  from  the  Supreme  Court  in  Banco 
of  any  State  in  federal  as  well  as  in  State  law  cases,  the 
appellate  jurisdiction  of  the  High  Court  must  be  exercised  by  a 
Full  Court  consisting  of  not  less  than  three  justices.  When  the 
justices  sitting  in  a  Full  Court  are  divided  in  opinion  as  to  the 
decision  to  be  given  on  any  question  it  must  be  decided  according 
to  the  decision  of  the  majority,  if  there  is  a  majority,  and  if  the 
Court  is  equally  divided  in  opinion  the  opinion  of  the  Chief  Jus- 
tice, or,  in  his  absence,  that  of  the  senior  justice  present  prevails. 
But  upon  an  appeal  from  a  decision  of  a  justice  of  the  High 
Court  or  a  judge  of  the  Supreme  Court  of  a  State  exercising 
federal  jurisdiction,  if  the  Court  be  equally  divided  in  opinion  the 
decision  appealed  from  must  be  affirmed  unless  the  justice  or 
judge  whose  decision  is  appealed  from  reports  to  the  Court  that 
he  desires  that  the  matter  shall  be  determined  without  reference 
to  the  fact  that  he  has  pronounced  the  decision  ;  if  he  so  reports 
the  opinion  of  the  Chief  Justice  or  senior  justice  present  prevails 
where  the  Court  is  equally  divided  in  an  opinion. 

Applications  to  the  High  Court  under  sec  74  of  the  Constitu- 
tion for  a  certificate  that  a  constitutional  case  decided  by  the  High 
Court  is  one  which  ought  to  be  determined  by  the  King  in 
Council,  must  be  dealt  with  by  a  Full  Court  consisting  of  not  less 
than  three  justices. 


THE  JUDICIAL  POWER   IN  THE  AGGREGATE. 

It  is  essential  to  preserve  a  clear  distinction  between  the 
judicial  power  of  the  Commonwealth  in  the  aggregate  and  the 
jurisdiction  which  the  Constitution  has  directly  conferred  or 
authorized  Parliament  to  confer  on  Courts  to  exercise  it.  The 
Constitution  has  expressly  defined  the  nature,  character,  and 
extent  of  the  judicial  power.  Within  certain  limits  Parliament 
is  authorized  to  legislate,  regulating  its  distribution  amongst 
several  classes  of  Courts  and  its  mode  of  exercise  by  those 
Courts. 

Whilst  Parliament  cannot  add  to  or  take  from  the  Judicial 
Power  granted  by  the  Constitution,  it  can,  under  the  Constitution, 
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sec.  51 — xxxix.,  pass  "laws  necessary  and  incidental  to  the 
execution  of  the  Judicial  Power."  No  mention  is  made  in  the 
Constitution  of  the  right  of  litigants,  and  other  persons  interested 
in  proceedings  in  the  Federal  Courts,  to  appear  and  be  heard  by 
counsel  learned  in  the  law ;  but  the  grant  of  ancillary  power 
covered  by  this  sub-section  enables  the  Parliament  to  legislate,  or 
to  authorize  the  High  Court  to  make  rules,  respecting  the  legal 
profession,  its  qualifications,  privileges,  and  obligations  in  relation 
to  Federal  Courts.  It  also  authorizes  the  appointment  of  proper 
officers  to  preserve  the  records  and  enforce  the  judgments,  decrees, 
orders  and  sentences  of  the  Federal  Courts. — Quick  and  Garran's 
Annot.  Const.,  651,  655.  The  Constitution  expressly  provides 
that  trials  on  indictments  shall  be  by  jury,  but  there  is  no  obliga- 
tion to  try  civil  cases  by  jury.  "  It  is  submitted  that  the  power 
given  by  section  51 — xxxix.,  to  make  laws  with  respect  to  matters 
incidental  to  the  execution  of  any  power  vested  by  this  Constitu- 
tion ...  in  the  Federal  Judicature,  includes  the  power  to 
provide  for  trial  of  issues  of  fact  by  jury  in  any  federal  court  in 
all  cases  in  which  the  Federal  Parliament  shall  think  it  expedient 
to  do  so.  The  trial  of  civil  issues  by  juries  is  such  an  ancient  and 
established  institution  of  English  law,  that  it  may  well  be  deemed 
not  only  incidental,  but  even  necessary,  to  the  due  administration 
of  justice  according  to  English  ideas." — Quick  and  Garran's 
Annot.  Const,  p.  727.  See  High  Court  Procedure  Act  1903,  sees. 
12,  13. 

The  Constitution  recognizes  the  judicial  power  as  capable  of 
various  classifications  and  lines  of  divisions,  and  it  will  be  con- 
venient to  consider  it  from  those  several  constitutional  stand- 
points.     They  may  be  placed  in  juxtaposition  thus  : — 

1.  Original  Power : 

2.  Appellate  Power : 

3.  Concurrent  Power : 

4.  Exclusive  Power : 

5.  Civil  and  Criminal  Power. 

Original  Power. — Original  Judicial  Power  is  the  power 
exercised  in  hearing  and  determining,  in  the  first  instance,  or 
from  the  beginning,  a  legal  controversy  between  parties  ;  it  is  the 
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power  to  construe  laws  and  determine  issues  of  fact  and  decide 
questions  of  law  subject  to  the  Appellate  Jurisdiction.  Under 
the  Constitution  of  the  Commonwealth  it  includes  the  power  to 
deal  with  all  matters  coming  within  the  meaning  of  the  grants 
specified  in  sections  75  and  76.  It  also  includes  all  power  neces- 
sary and  incidental  to  the  execution  of  the  Judicial  Office,  such 
as  the  issue  of  extraordinary  writs  by  the  High  Court  to  Courts 
of  inferior  jurisdiction  which  Parliament  under  the  Constitution, 
sec.  51 — xxxix.,  may  confer,  as  to  which  see  Jvdiciary  Act,  sec. 
33.  In  some  of  the  cases  within  the  Original  Power  the  High 
Court  will  have  to  ascertain  and  apply  Federal  laws,  and  in  other 
cases  such  as  disputes  between  residents  of  several  States  it  will 
have  to  interpret  and  apply  State  laws. — Jud.  Act,  sec.  79. 

Appellate  Power. — The  appellate  branch  of  the  Judicial 
Power  of  the  Commonwealth  is  specified  in  the  Constitution,  sees. 
73,  74.  It  is  the  power  to  review  and  revise  the  judgments, 
decrees,  orders,  and  sentences  of  judicial  tribunals.  As  a  Court 
of  Appeal  in  State  law  cases  the  High  Court  will  determine  the 
laws  of  the  States  in  which  the  cases  respectively  arise.  It  may 
be  statute  law  or  the  common  law  so  far  as  it  remains  opera- 
tive therein.  As  a  Court  of  Appeal  in  federal  matters,  it  will 
ascertain  and  apply  the  law  of  the  Constitution  and  Federal  laws 
enacted  thereunder.  As  to  the  manner  in  which  the  common 
law  is  applicable  to  federal  cases,  see  Judiciary  Act,  sec.  80. 

Concurrent  Power. — These  are  Judicial  Powers  which  may 
be  exercised  concurrently — that  is  at  one  and  the  same  time — by 
the  High  Court,  by  inferior  Federal  Courts,  and  by  State  Courts 
invested  with  Federal  jurisdiction.  The  Constitution,  sec  75, 
provides  that  the  High  Court  shall  have  jurisdiction  in  all  matters 
arising  under  any  treaty,  or  affecting  consuls,  or  to  which  the 
Commonwealth  is  a  party,  or  to  which  a  State  is  a  party,  &c.,  but 
by  sec.  77,  Parliament  is  authorized  to  give  other  Federal  Courts 
as  well  as  State  Courts  concurrent  jurisdiction  in  the  same 
matters.  Additional  original  jurisdiction  dealing  with  cases 
arising  under  the  Constitution,  or  under  the  laws  passed  by  the 
Parliament  may,  by  sec.  76,  be  conferred  by  Parliament  on  the 
High  Court  or  any  other  Federal  Court,  or  on  State  Courts — sec. 
77.     In  the  exercise  of  its  discretion  Parliament  has  granted   to 


Digitized  by  VjOOQIC 


20  INTRODUCTION. 


the  High  Court  only  a  portion  of  this  additional  original  jurisdic- 
tion, the  rest  of  which  therefore  is  exclusively  vested  in  the  State 
Courts  at  least  for  the  present — Jud.  Act,  sec.  39.  Parliament 
can  invest  State  Courts  with  Original  Jurisdiction  in  Federal 
matters  as  wide  as  that  of  which  the  High  Court  can  be  clothed — 
sec.  77  (iii.)  In  cases  involving  the  construction  and  application 
of  State  laws  decided  by  the  Supreme  Courts  of  States  there  is, 
subject  to  certain  exceptions  and  conditions,  a  concurrent  right  of 
appeal  to  the  High  Court  and  to  the  Privy  Council. 

Exclusive  Powers. — These  are  Judicial  Powers  which  can 
be  exercised  only  and  exclusively  by  certain  Courts  and  which 
other  Courts  have  no  jurisdiction  to  entertain.  One  of  the  most 
important  examples  of  this  exclusive  Judicial  Power  to  be  found 
in  the  Constitution  is  the  power  vested  in  the  High  Court  to 
hear  appeals  from  Federal  Courts,  and  from  Courts  exercising 
federal  jurisdiction,  and  from  the  Inter-State  Commission. 
Parliament  can  define  the  subjects  in  which  and  the  extent 
to  which  the  jurisdiction  of  any  Federal  Court  may  be  exclusive 
of  that  which  belongs  to  or  is  vested  in  the  Courts  of  the  States  ^ 
this  it  has  done  in  the  Judiciary  Act,  sees.  38,  39. 

Civil  and  Criminal  Powders. — Under  another  cross  division 
the  Judicial  Power  may  be  considered  from  its  civil  and  criminal 
aspect.  It  was  absolutely  essential  that  the  Constitution  should 
authorize  the  organization,  creation,  and  investment  of  Courts  of 
civil  and  criminal  jurisdiction ;  the  one  set  to  protect  and 
enforce  civil  rights  established  by  federal  laws  and  the  other 
for  the  punishment  of  oflfences  against  such  laws.  All  these 
requirements  are  covered  by  the  Constitution  and  by  the 
authority  it  has  conferred  on  the  Federal  Parliament.  A 
case  arising  under  the  Constitution  and  laws  of  the  Common- 
wealth may  as  well  arise  in  a  criminal  prosecution  as  in 
a  civil  suit :  per  Strong,  J.,  in  Tennessee  v.  Davis,  100  U.S.,  p. 
266.  There  are  in  the  Constitution  several  express  prohibitions, 
the  violation  of  any  of  which  would  constitute  a  criminal  or 
^ucwi-criminal  act,  such  as  that  no  person  shall  vote  more  than 
once  at  a  Federal  election,  and  that  no  disqualified  person  shall 
sit  in  Parliament.  Federal  legislation  has  also  created  a  large 
number  of  offences,  and  annexed  penalties  to  them.     The  High 
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Court  has  not  been  authorized  by  the  Jvdiciary  Act  to  exercise 
original  jurisdiction  in  cases  of  offences  arising  under  the  Constitu- 
tion, or  under  laws  made  by  Parliament.  The  State  Courts  are 
exclusively  authorized  to  deal  with  and  punish  offenders  against 
Federal  laws.  But,  although,  the  High  Court  has  no  original 
jurisdiction  it  can  (a)  grant  special  leave  to  appeal  against  any 
judgment  of  the  Supreme  Court  of  a  State  in  any  criminal  matter 
arising  under  Federal  or  State  laws — Jvdiciary  Act,  sec.  35  (6) ; 
and  (b)  it  can  grant  special  leave  to  appeal  from  any  decision 
of  any  court  or  judge  of  a  State  given  in  the  exercise  of  Federal 
jurisdiction. — Jud.  Act,  sec.  39  (2)  (c). 


THE  ORIGINAL  JUDICIAL  POWER. 

If  we  analyse  and  classify  the  several  grants  of  Original 
Power,  within  the  Constitution,  most  of  them  being  copied  from 
similar  grants  in  the  Constitution  of  the  United  States,  we  will 
find  that  they  are  all  capable  of  being  placed  under  one  of  two 
heads  or  descriptions,  viz.  : — (1)  Power  based  on  the  subject 
matter  of  an  action,  as  being  properly  within  the  scope,  and 
absolutely  necessary  to  the  intrinsic  supremacy  of  the  national 
government  and  the  stability  of  the  Constitution,  and  without 
which  the  union  would  be  a  mere  name ;  and  (2)  power  based 
exclusively  on  the  character  or  status  of  the  parties  to  an  action, 
these  latter  powers  being  justified  on  grounds  of  expediency 
rather  than  by  inherent  necessity. — Pomeroy's  Const.  Law,  p.  625. 

Subject  Matter  of  the  Action.— The  original  Judicial 
Power  based  on  the  subject  matter  includes  cases  arising  under 
any  treaty,  under  the  Constitution  or  involving  its  interpretation  ; 
or  arising  under  any  law  made  by  Parliament,  Admiralty  and 
Maritime  matters,  and  disputes  relating  to  property  claimed 
under  the  laws  of  different  States.  It  was  indispensable  that 
there  should  be  a  federal  department  invested  with  judicial 
authority  commensurate  with  the  Legislative  department  and 
consistent  with  the  supreme  representative  character  of  the 
Federal  Government.  This  attribute  of  supremacy  would  be 
destroyed  by  permitting  the  State  Courts  to  exercise  uncon- 
trolled power  to  interpret  and  apply  Federal  laws ;  it  would  be 
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destroyed  by  making  their  decisions  in  the  particular  State,  where 
given,  of  an  authority  equal  to  decisions  pronounced  on  the  same 
subjects  by  the  Federal  Courts.  This  danger  could  only  be 
avoided  by  one  of  two  ways,  either  by  placing  federal  laws  out- 
side or  beyond  the  purview  of  State  Courts  and  conferring 
jurisdiction  to  deal  with  them  in  Federal  Courts  only;  or 
by  permitting  the  State  Courts  to  exercise  concurrent,  but 
subordinate  jurisdiction,  in  such  cases  and  rendering  the 
decisions  reviewable  by  the  Federal  Supreme  Court,  so  that  they 
might  be  harmonized  and  the  laws  of  the  Commonwealth  given  a 
uniform  interpretation. — Pomeroy's  Const.  Law,  p.  621.  The 
latter  course  has,  by  the  combined  operation  of  the  Constitution 
and  the  Judiciary  Act,  been  adopted. 

"  Cases  arising  under  any  treaty  "  have  been  placed  within 
the  original  cognizance  of  the  Federal  Courts,  because  the  Com- 
monwealth Parliament  has  power  to  make  laws  with  respect  to 
external  affairs.  It  is  only  fitting  therefore  that  its  Courts  should 
be  able  to  decide  disputes,  it  may  be,  between  foreigners  and 
residents  of  the  Commonwealth,  in  which  the  interpretation  of  a 
treaty  made  by  the  Imperial  Government  would  be  involved.  It 
may  be  contended  that  treaties  are  compacts  made  by  and  obliga- 
tory on  the  whole  Empire,  and  their  operation  ought  not  to  be 
affected  or  regulated  by  local  laws  or  by  the  Courts  of  inferior 
jurisdiction.  Private  rights  of  property  are  often  dependent  on 
the  stipulation  of  treaties.  This  power  was  formerly  exercised 
by  the  State  Courts,  but  now  it  is  withdrawn  from  those  Courts, 
and  ranks  with  several  matters  in  which  the  High  Court  has 
exclusive  jurisdiction.  "  Cases  arising  under  the  Constitution, 
or  involving  its  interpretation,"  have  as  a  matter  of  course  been 
included  in  the  original  Judicial  Power.  The  theory,  as  well  as 
the  practice  of  the  Federal  system  demanded  that  some  judicial 
authority  co-ordinate  with  and  not  inferior  to  the  legislative 
authority  should  be  charged  with  the  important  functions  of  final 
arbiter  in  interpretating  the  Constitution  and  applying  Federal 
laws.  An  illustration  of  a  case  arising  under  the  Constitution 
would  be  where  a  person  asserts  and  claims  a  right  as  flowing 
from  an  act  of  the  Federal  Parliament,  and  when  such  right  is 
denied  by  another  person  on  the  ground  that  the  act  is  not 
authorized  by  the  Federal   Constitution.     Another   illustration 
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would  be  where  a  person  asserts  and  claims  a  right  as  flowing 
from  an  act  of  a  State  Legislature,  and  another  person  denies  the 
existence  of  such  a  right  on  the  ground  that  the  State  act  is  for- 
bidden by  the  Federal  Constitution.  If  from  the  question  at 
issue  it  appears  that  some  title,  right,  privilege,  or  immunity,  on 
which  the  recovery  depends,  would  be  defeated  by  one  construc- 
tion of  the  Constitution,  or  of  a  law  of  the  Commonwealth,  or 
sustained  by  the  opposite  construction,  the  case  will  be  one  arising 
under  the  Constitution  or  the  laws  made  by  the  Parliament — "per 
Waite,  C.J.,  in  Starin  v.  New  York,  115  U.S.,  p.  257.  A  case  con- 
sists of  a  right  of  one  party  as  well  as  the  other,  and  it  may  truly 
be  said  to  arise  under  the  Constitution  or  under  a  law  passed  by 
the  Parliament  whenever  correct  decisions  depend  upon  either. — 
per  Strong,  J.,  in  Tenneaae  v.  Davis,  100  U.S.,  p.  264. 

Controversies  "  arising  under  laws  passed  by  the  Federal 
Parliament"  come  within  the  Original  Judicial  Power.  These 
cases  are  such  as  grow  out  of  Federal  laws  whenever  such  laws 
constitute  the  right,  privilege,  claim,  protection,  or  defence  of  the 
party  in  whole  or  in  part  by  whom  they  are  asserted. — per 
Stroag,  J.,  id. 

In  all  these  cases  the  constitutionality  of  the  Federal  laws 
may  be  drawn  into  question,  but  in  most  of  them  the  laws  would 
be  assumed  to  be  valid  and  their  construction  only  will  be  in  issue. 
It  may  be  necessary  only  to  ascertain  the  rights  of  the  parties 
under  such  laws  or  to  determine  the  legality  of  the  acts  of 
Ministerial  officers  such  as  those  of  officers  of  Customs  in  the 
enforcement  of  revenue  laws. 

"  Matters  of  Admiralty  and  Maritime  Jurisdiction  "  do  not 
necessarily  involve  the  interpretation  or  application  of  Federal 
laws,  but  they  are  brought  within  the  range  of  the  Original 
Judicial  Power  because  they  are  cognate  to  the  legislative  control 
by  the  Federal  Parliament  of  trade  and  commerce  within  the 
Commonwealth  and  with  other  countries  and  over  navigation 
and  shipping — Const.,  sees.  51-i,  98.  Besides  as  the  seas  are  the 
joint  property  of  nations  whose  rights  and  privileges  relative 
thereto  are  regulated  by  the  law  of  nations  and  treaties  such 
cases  necessarily  belong  to  the  national  jurisdiction. — per  Jay, 
C.J.,  in  Chisholrn  v.  Georgia,  2  Dall.,  p.  475. 
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The  original  Judicial  Power  extends  also  to  cases  in  which 
the  subject  matter  is  claimed  under  the  laws  of  diflFerent  States. 
Thus  there  will  be  federal  jurisdiction  in  a  case  where  a  party 
claims  land  under  a  grant  from  one  State  and  another  party  claims 
the  same  land  under  a  grant  from  another  State.  Seeing  that  the 
rights  of  the  two  States  to  confer  the  title  are  drawn  in  question 
it  is  conceived  that  the  Courts  of  neither  of  the  two  States  ought 
to  decide  the  controversy. 

Character  of  the  Parties. — The  residue  of  the  original 
Judicial  Power  is  founded  on,  and  justified  by  the  personality  or 
peculiar  status  of  the  parties  to  legal  proceedings.  The  Constitu- 
tion gives  the  Federal  Courts  jurisdiction  in  matters  affecting 
consuls  or  other  representatives  of  other  countries ;  matters  in 
which  the  Commonwealth  is  a  party ;  matters  between  States ; 
matters  between  residents  of  different  States ;  matters  between 
a  State  and  a  resident  of  another  State ;  matters  in  which 
a  writ  of  mandamus  or  prohibition  or  an  injunction  is  sought 
against  an  officer  of  the  Commonwealth.  In  all  these  cases 
the  dispute  may  not  necessarily  involve  the  consideration  of 
federal  laws ;  the  question  to  be  decided  may  belong  to  the 
domain  of  common  law  or  State  statute  law  ;  for  example  the 
claim  brought  by  a  resident  of  one  State  against  a  resident 
of  another  State  may  be  one  for  libel  or  slander.  The  jurisdic- 
tion is  given  because  of  some  special  circumstances  or  peculiar 
status  or  official  character  affecting  the  litigant  or  litigants  and 
distinguishing  him  or  them  or  distinguishing  it  or  them  from  the 
community,  rendering  it  expedient  that  the  Federal  Court  should 
deal  with  such  classes  of  cases.  Most  of  these  matters  have  been, 
by  the  Judiciary  Act,  sec.  38,  invested  exclusively  in  the  High 
Court;  only  two  of  them,  viz.,  matters  relating  to  consuls  and  dis- 
putes between  residents  of  different  States,  may  be  decided  by  the 
High  Court  concurrently  with  State  Courts. 

Federal  Courts  have  Original  Judicial  Power  in  all  matters 
affecting  consuls  or  representatives  of  other  countries.  This 
jurisdiction  arises  whether  the  case  turns  on  the  application  of 
State  laws  or  Federal  laws.  Consuls  are  commercial  officers  of 
foreign  nations  whom  the  Commonwealth  is  bound  to  protect  and 
treat  according  to  the  law  of  nations ;  consequently  cases  affecting 
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them  ought  to  be  cognizable  by  the  national  judicial  authority — 
Chisholm  v.  Georgia,  2  Dal).,  419.  Controversies  in  which  the 
Commonwealth  or  a  person  suing  or  being  sued  on  l)ehalf  of  the 
Commonwealth  is  a  party  are  within  the  Original  Judicial  Power 
which  applies  whether  the  cause  of  action  is  one  under  State  laws 
or  one  under  Federal  laws.  Under  this  grant  the  Commonwealth 
could  sue  in  a  Federal  Court  without  any  further  Federal  legisla- 
tion, but  to  enable  it  to  be  sued  as  a  defendant  the  Constitution, 
sec.  78,  empowers  Parliament  to  pass  laws  conferring  rights  to 
proceed  against  the  Commonwealth  in  respect  of  matters  within 
the  limits  of  the  judicial  power.  This  right  has  been  conferred 
by  the  Judiciary  Act,  sec  56  et  seg. 

Under  the  pre-federal  system  one  colony  could  not  sue  another. 
There  was  no  Court  of  jurisdiction  competent  to  entertain 
such  suits.  By  the  Constitution,  sec.  78,  and  the  Judiciary  Act, 
sec.  59,  one  State  can  bring  a  suit  against  another  in  the  High- 
Court  in  respect  of  matters  within  the  limits  of  the  Judicial 
Power.  Disputes  between  States  respecting  boundaries  could  be 
determined  in  such  a  suit,  but  this  jurisdiction,  as  in  other 
matters  in  which  jurisdiction  is  based  on  the  character  of  the 
parties,  must  be  exercised  according  to  the  pre-existing  law 
applicable  to  the  case  whether  it  be  State  laws,  or  Federal  laws ; 
jurisdiction  only  is  given  by  this  form  of  grant,  which  makes  no 
alteration  in  the  law  as  it  originally  stood.  Controversies  between 
two  or  more  States  come  within  the  Federal  Judicial  Power, 
because  domestic  tranquillity  requires  that  the  contentions  of 
States  should  be  peaceably  terminated  by  a  common  judiciary,  and 
because  in  a  free  country  justice  ought  not  to  depend  on  the  will 
of  or  be  administered  by  the  agents  of  either  of  the  litigants — 
Chisholm  v.  Georgia,  2  Dall.,  475.  Similarly,  cases  between  a 
State  and  residents  of  another  State  come  within  the  Federal 
Judicial  authority,  because  in  case  a  State  (that  is,  all  the  citizens 
of  it),  has  demands  against  some  citizens  of  another  State,  it  is 
better  that  they  should  prosecute  their  demands  in  a  national 
Court  than  in  a  Court  of  the  State  to  which  those  citizens  belong ; 
the  danger  of  irritation  arising  from  suspicion  of  partiality  being 
thereby  obviated — Chisholm  v.  Georgia,  id.,  supra. 

"One  of  the  most  extensive  grants  of  original  jurisdiction 
grijunded  on  the  character  of  the  parties  to  the  action  is  that  of 
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"  between  residents  of  diflTerent  States."  This,  like  other  parts  of 
the  Constitution,  sec.  75,  was  adopted  from  the  Judicial  Power  of 
the  United  States,  with  the  substitution  of  the  word  "  resident " 
for  "  citizen."  The  reasons  for  the  jurisdiction  being  given  in 
the  United  States  are  explained  by  Story,  Com.,  690-692, 
and  are  based  on  the  advantage  of  giving  the  parties  in  such 
cases  recourse  to  a  national  and  impartial  tribunal.  When  the 
American  Constitution  was  drawn  in  1787,  local  feeling  was  much 
stronger  and  local  passions  and  animosities  were  much  fiercer 
than  in  subsequent  years.  Vindictive  feelings  were  entertained 
in  many  States  against  the  beaten  loyalist  minority.  Englishmen 
who  had  claims  against  American  citizens  failed  to  obtain  their 
enforcement  from  1783  until  the  Federal  Courts  were  established 
in  1789.  The  framers  of  the  Constitution  considered  that  in 
disputes  between  citizens  of  different  States  it  was  desirable  to 
.  vest  jurisdiction  in  judges  equally  unconnected  with  the  State  of 
the  plaintiff  or  the  State  of  the  defendant,  judges  who  would  not 
be  suspected  of  bias  or  partiality  and  who  would  not  be  amenable 
to  local  influence  or  local  prejudice — Bryce,  Am.  Con.  1st  ed.  I.,  p. 
314. 

The  Commonwealth  cannot  be  sued  without  the  consent  of 
its  Parliament,  but  officers  of  the  Commonwealth,  both  Ministerial 
and  judicial,  who  neglect  or  refuse  to  perform  their  duties  or 
who  act  in  excess  of  or  without  legal  authority  maj'  be  called 
upon  by  any  resident  of  the  Commonwealth  to  show  cause  why 
a  writ  of  mandamus  or  prohibition  or  injunction  should  not  be 
issued  against  them  requiring  them  to  act  according  to  law — see 
Const.,  sec.  51  (xxxix.) ;  sec.  75  (v.)  ;  sec.  78  ;  Jud.  Act,  sec  33. 


ORIGINAL  JURISDICTION   OF  THE   HIGH   COURT. 

By  the  Constitution. — In  conformity  with  the  principle 
previously  referred  to  requiring  the  preservation  of  a  clear  line  of 
demarcation  between  the  Judicial  Power  and  Jurisdiction  to 
exercise  it,  we  will  now  proceed  to  enumerate  the  matters  in 
which  Original  Jurisdiction  has  been  conferred  on  the  High 
Court : 
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The  High  Court  has  by  the  Constitution,  sec.  75,  Original 
Jurisdiction  in  all  matters — 

I.  Arising  under  any  treaty  : 

II.  Affecting  consuls,  or  other  representatives  of  other 
countries : 

III.  In  which  the  Commonwealth,  or  a  person  suing  or 

being  sued  on  behalf  of  the  Commonwealth,  is  a 
party : 

IV.  Between  States,  or  between  residents  of    different 

States,  or  between  a  State  and  a  resident  of  another 
State : 

V.  In  which  a  writ  of  mandamus  or  prohibition  or  an 
injunction  is  sought  against  an  officer  of  the 
Commonwealth. 

The  foregoing  Original  Jurisdiction  cannot  be  taken  from  the 
High  Court  by  Federal  legislation. 

The  term  "  matters "  used  in  this  section  differs  from  the 
terms  "  cases  "  and  "  controversies  "  used  in  the  corresponding 
section  of  the  Constitution  of  the  United  States.  The  word 
"  matters  "  is  the  widest,  capable  of  embracing  every  possible  kind 
of  judicial  procedure  that  could  arise  in  the  ambit  of  the  section. 
"  Matters  "  must  be  understood  as  a  technical  term  used  in  judicial 
procedure  between  parties ;  it  is  not  synonymous  with  all  "  dis- 
puted law  points  "  which  may  be  of  a  political  nature  subject  to 
decision  by  the  political  authorities — Von  Hoist,  Const.  Law, 
U.S.,  p.  215  ;  Quick  and  Garran's  Annot.  Const.,  p.  765. 

By  Federal  Legislation. — The  High  Court  may  receive 
additional  original  jurisdiction  by  legislation  enacted  by  the 
Federal  Parliament  in  the  exercise  of  power  conferred  upon  it  by 
several  sections  of  the  Constitution.  Thus  Parliament  when 
making  laws  for  the  peace,  order,  and  good  government  of  the 
Commonwealth  with  respect  to  the  nunierous  powers  conferred 
by  the  Constitution,  sec.  51,  could,  if  necessary,  grant  original 
jurisdiction  to  the  High  Court  to  deal  with  legal  matters  arising 
thereunder.  In  a  more  general  way  Parliament  is  authorized  by 
the  Constitution,  sec.  76,  to  make  laws  conferring  original  juris- 
diction on  the  High  Court  in  any  matter  : — 
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I.  Arising   under   this   Constitution,  or    involving   its 
interpretation : 

II.  Arising  under  any  laws  made  by  the  Parliament: 

III.  Of  Admiralty  and  maritime  jurisdiction  : 

IV.  Relating  to  the  same  subject-matter  claimed  under  the 

laws  of  different  States. 

By  the  Constitution,  sec.  78,  Parliament  may  make  laws 
conferring  rights  to  proceed  against  the  Commonwealth  or  a 
State  in  respect  of  matters  within  the  limits  of  the  Judicial 
Power.  We  will  now  proceed  to  indicate  the  extent  to  which 
the  original  jurisdiction  of  the  High  Court  has  been  enlarged  by 
legislation  under  these  sections. 

1.  Additional  Original  Jurisdiction  by  Special  Acts. 
— Prior  to  the  passing  of  the  Judiciary  Act  a.  number  of  Federal 
Acts  were  passed  which  in  express  terms  conferred  original  juris- 
diction on  the  High  Court  in  subjects  dealt  with  by  those  Acts. 
By  the  Customs  Act  1901,  sec.  245,  Customs  prosecutions  for  the 
recovery  of  penalties  or  for  the  condemnation  of  ships  or  goods 
seized  as  forfeited  may  be  instituted  by  action,  information,  or 
other  appropriate  proceedings  in  the  High  Court.  Under  the 
Excise  Act  1901,  sec.  134,  excise  prosecutions  may  be  instituted  in 
the  High  Court.  Claims  against  the  Commonwealth  for  compen- 
sation under  the  Property  for  Public  Purposes  Acquisition  Act 
1901,  sec.  15,  et  seq,,msi,y  be  instituted  in  the  High  Court.  Under 
the  Comrmynwealth  Electo^ul  Act  1902,  the  High  Court  is  consti- 
tuted a  Court  of  Disputed  Returns  to  deal  with  petitions  against 
the  validity  of  any  Federal  election  or  return.  Under  the  Patent 
Act  1903  the  High  Court  can  deal  with  certain  matters  arising 
under  that  Act. 

2.  Additional  Original  Jurisdiction  by  the  Judiciary 
Act. — By  the  Judiciary  Act,  sec.  30,  it  is  provided  that,  in  addi- 
tion to  the  matters  in  which  original  jurisdiction  is  conferred  on 
the  High  Court  by  the  Constitution,  the  High  Court  shall  have 
original  jurisdiction  "  in  all  matters  arising  under  the  Constitu- 
tion, or  involving  its  interpretation."  The  legislative  power 
conferred  by  the  Constitution,  sec.  78,  has  been  exercised  and  is 
expressed  in  the  Judiciary  Act,  Part  IX.,  "  Suits  by  and  against 
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the  Commonwealth  and  the  Statea"  As  ancillary  to  its  original 
jurisdiction  the  High  Court  has  the  same  power  to  punish  con- 
tempts of  its  authority,  as  was  possessed  at  the  commencement 
of  the  Judiciary  Act  by  the  Supreme  Court  of  Judicature  of 
England — Jud.  Act,  sec.  24.  It  has  also  jurisdiction  to  award 
costs  in  all  matters  brought  before  it,  including  matters  dismissed 
for  want  of  jurisdiction.  The  original  jurisdiction  of  the  High 
Court  may,  therefore,  be  summarised  as  follows  : — 

1.  In  all  matters  arising  under  any  treaty  : 

2.  In  all  matters  affecting  consuls,  or  other  representa- 

tives of  other  countries : 

3.  In  all  matters  in  which  the  Commonwealth,  or  a 

person   suing,   or   being  sued    on    behalf    of   the 
Commonwealth,  is  a  party : 

4.  In  all  matters  between  States,  or  between  residents 

of  different  States,  or  between  a  State  and  a  resident 
of  another  State : 

5.  In  all  matters  in  which   a   writ   of  mandamus,  or 

prohibition,  or  an  injunction,  is  sought  against  an 
officer  of  the  Commonwealth : 

6.  In  any  matter  arising  under   the   Constitution,  or 

involving  its  interpretation : 

>       7.  In  matters  in  which  jurisdiction   is   conferred   by 
special  acts  : 

8.  Any  claims  by  any  person  against  the  Commonwealth  : 

9.  Any  claim  by  any  State  against  the  Commonwealth  : 

10.  Any  claim  by  any  person  against  a  State  within  the 

limits  of  the  judicial  power : 

11.  Power  to  punish  contempt  of  its  authority : 

12.  Jurisdiction  to  award  costs  in  any  matters  brought 

before  it. 


FEDERAL  JURISDICTION  OF  THE  STATE   COURTS. 

By  the  Judiciary  Act,  sec  39,  it  is  provided  that  the  several 
Courts  of  the  States  shall,  within  the  limits  of  their  several 
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jurisdictions,  whether  such  limits  are  as  to  locality  subject  matter 
or  otherwise,  be  invested  with  Federal  jurisdiction  in  all  matters 
in  which  the  High  Court  has  original  jurisdiction  (excepting  cases 
enumerated  in  sea  31),  and  in  which  original  jurisdiction  can  be 
conferred  upon  it.  The  Judiciary  Act,  sees.  56  and  58,  authorizes 
persons  having  claims  against  the  Commonwealth,  or  against  a 
State,  to  bring  suits  in  respect  of  such  claims  in  the  Supreme 
Court  of  the  State  in  which  such  claims  arise.  The  results  of 
these  provisions  is  that  the  State  Courts,  superior  and  inferior 
within  the  limits  of  their  several  jurisdictions,  are  authorized  to 
entertain  suits  and  proceedings  as  follows : — 

1.  In  all  matters  affecting  consuls,  or  other  representa- 

tives of  other  countries : 

2.  In  any  claim  by  any  person  against  the  Common- 

wealth (in  the  Supreme  Court  of  a  State  only)  : 

3.  In  any  claim  by  any  person  against  a  State  (in  the 

Supreme  Court  of  a  State  only) : 

4.  In  all  matters  between  residents  of  different  States : 

5.  In  all  matters  in  which  a  writ  of  injunction  is  sought 

against  an  officer  of  the  Commonwealth : 

6.  In  any  matter  arising  under  the  Constitution,  or  in- 

volving its  interpretation : 

7.  In  any  matter  arising  under  any  laws  made  by  the 

Parliament : 

8.  In  any  matter  of  Admiralty  and  Maritime  jurisdiction : 

9.  In  any  matter  relating  to  the  same  subject  matter 

claimed  under  the  laws  of  different  States : 

10.  To  hear  and  determine  applications  in  any  matter 
pending  in  the  High  Court. — Jud.  Act,  sec.  17. 

-JFedciral  jurisdiction  has  been  conferred  on  the  several  Courts 
of  ^he  States  subject  to  certain  expressed  conditions  and  restric- 
tions :  ^he  first  condition  is  that  every  decision  of  the  Supreme 
Court  of  a  State  in  the  exercise  of  Federal  jurisdiction  is  final 
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and  conclusive,  except  so  far  as  an  appeal  may  be  brought  to  the 
High  Court.  Whenever  an  appeal  lies  from  a  decision  of  any 
Court  or  judge  of  a  State  to  the  Supreme  Court  of  a  State,  an 
appeal  from  the  decision  may  be  brought  to  the  High  Court ;  thus 
if  a  Federal  case  be  tried  in  an  inferior  Court  of  a  State,  and  by 
the  law  of  the  State  there  is  a  right  of  appeal  from  the  inferior 
Court  to  the  Supreme  Court,  the  appeal  may  be  brought  direct 
from  the  inferior  Court  to  the  High  Court  Notwithstanding 
that  the  law  of  a  State  may  prohibit  any  appeal  from  a  decision 
of  any  Court  or  judge  of  a  State  the  High  Court  may  grant 
special  leave  to  appeal  to  the  High  Court  from  the  decision  of 
any  such  Court  or  judge  in  the  exercise  of  Federal  jurisdiction. 
The  Federal  jurisdiction  of  a  Court  of  summary  jurisdiction  of  a 
State  cannot  be  judicially  exercised  except  by  a  Stipendiary,  or 
Police,  or  Special  Magistrate,  or  some  Magistrate  of  a  State  who 
is  specially  authorized  by  the  Governor-General  to  exercise  such 
jurisdiction — Jud.  Act,  sec.  39. 

Original  Jurisdiction  of  State  Courts  by  Special  Acts. 
— Under  the  Post  and  Telegraph  Act,  sec.  151,  offences  against 
the  Act,  not  being  indictable  offences,  are  punishable  on  summary 
conviction  by  the  State  Courts  of  summary  jurisdiction.  Indict- 
able offences  are  punishable  on  trial  by  the  Supreme  Courts  or 
other  superior  Courts  of  States.  By  the  Customs  Act,  sec.  245, 
customs  prosecutions  may  be  instituted  in  the  Supreme  Courts  of 
States  and,  where  the  penalty  is  below  £500,  in  any  State  County 
Court,  District  Court,  or  Court  of  summary  jurisdiction.  The  Beer 
Excise  Act  does  not  prescribe  any  particular  Court  in  which  pro- 
ceedings for  penalties  may  be  instituted,  but  by  the  terms  of  the 
Judiciary  Act,  sec.  39,  the  several  Courts  of  a  State  in  which 
offences  are  committed  would  have  jurisdiction.  The  Distillation 
Act  is  also  silent  respecting  procedure  in  criminal  cases,  and  con- 
sequently similar  procedure  would  be  applicable  as  in  the  case  of 
the  last  mentioned  Act.  The  Excise  Act,  sec.  135,  provides  that 
excise  prosecutions  may  be  commenced  in  a  Supreme  Court  of  a 
State  or  where  the  penalty  does  not  exceed  £500  in  a  State  Court 
of  summary  jurisdiction.  By  the  Poci^  Island  Labourers  Act 
1901,  sec.  9,  pei'sons  offending  are  liable  to  be  tried  before  a  Police, 
Stipendiary  or  Special  Magistrate  sitting  as  a  Court  of  summary 
jurisdiction. 


Digitized  by  VjOOQIC 


32  INTRODUCTION. 


CRIMINAL  JURISDICTION. 

No  provision  is  made  for  the  trial  of  criminal  cases  in  the 
High  Court ;  persons  charged  with  offences  against  the  laws  of 
the  Commonwealth  can  be  prosecuted  and  convicted  in  the  State 
Courts  only.  The  laws  of  each  State  respecting  the  arrest  and 
custody  of  offenders,  the  procedure  for  their  summary  conviction, 
their  examination  and  commitment  for  trial  on  indictment,  their 
trial  and  conviction  on  indictment,  and  for  holding  accused 
persons  to  bail,  are  made  applicable  to  persons  charged  with  the 
violation  of  Federal  laws  within  that  State.  Such  jurisdiction, 
however,  cannot  be  judicially  exercised  with  respect  to  the  sum- 
mary conviction  or  examination  or  committal  for  trial  of  any 
person  except  by  a  Stipendiary  or  Police  or  Special  Magistrate. 
Indictable  offences  against  the  laws  of  the  Commonwealth  must 
be  prosecuted  by  indictment  in  State  Courts  having  jurisdiction 
to  try  such  offences,  in  the  name  of  the  Attorney-General  of  the 
Commonwealth,  or  of  such  other  person  as  the  Governor-General 
may  appoint  in  that  behalf.  A  person  charged  with  an  indict- 
able offence  may,  after  committal  and  before  the  jury  is  sworn, 
apply  to  a  Justice  in  Chambers,  or  a  judge  of  the  Supreme  Court 
of  a  State  for  the  appointment  of  counsel  for  his  defence.  If  it 
be  found  that  such  accused  person  is  without  adequate  means  to 
provide  defence  for  himself,  and  that  it  is  desirable  in  the  interests 
of  justice  that  such  an  appointment  should  be  made,  the  Justice 
or  Judge  is  required  to  certify  this  to  the  Attorney -General,  who, 
if  he  thinks  fit,  may  thereupon  cause  arrangements  to  be  made 
for  the  defence  of  the  accused  person — Jud.  Act,  sec.  69. 


APPELLATE  JUDICIAL  POWER. 

The  Appellate  Power  gives  to  a  superior  Court  the  right  to 
review  or  correct  the  decisions  of  a  Court  of  inferior  jurisdiction. 
The  Appellate  Jurisdiction  may  be  exercised  in  a  variety  of 
forms  prescribed  either  by  common  law  or  by  statute  ;  it  may  be 
by  special  case  stated  by  the  Court  below,  or  by  points  reserved, 
or  by  orders  to  review,  or  by  writs  issued  by  the  Courts  above 
such  as  writs  of  error,  certiorari,  mandamus,  prohibition  and 
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habeas  corpus.  The  essential  criterion  of  a  Court  of  Appellate 
Jurisdiction  is  that  it  revises  and  corrects  the  proceedings  in  a 
cause  already  instituted  in  another  Court ;  it  does  not  originate 
that  cause.  Hence  an  application  for  a  mandamus  directed  to 
a  defendant  as  Secretary  of  State  of  the  United  States,  requiring 
him  to  issue  to  the  plaintiff  a  Commission  of  a  Justice  of  the 
Peace  which  had  been  duly  signed  by  the  President  of  the  United 
States  and  placed  in  the  hands  of  the  defendant  for  delivery,  but 
not  delivered,  was  held  to  involve  an  exercise  of  Original  not 
Appellate  Jurisdiction,  but  a  mandamiis  directed  to  a  Court,  or 
Judge,  who  has  refused  to  act  as  required  by  law  in  a  proceeding 
already  instituted,  would  be  an  exercise  of  the  functions  of  a 
Court  of  Appeal. — Marhury  v.  Madison,  U.S.  1  Cranch.,  137. 
The  issue  of  writs  of  habeas  corpus  on  the  application  of  persons 
in  custody  under  Judicial  Power  such  as  warrants  for  imprison- 
ment, orders  for  commitment,  or  writs  of  capias  ad  satis- 
faciendum would  be  the  exercise  of  Appellate  Power ;  the  Court 
examines  the  validity  of  the  authority  under  which  the  prisoner 
is  detained. — Per  Story,  J.  in  Ex  parte  Watkins,  U.S.,  7  Pet.  568. 

The  Appellate  Judicial  Power  of  the  Commonwealth  is,  by 
the  Constitution,  sec.  73,  vested  in  the  High  Court.  Subject  to 
exceptions  and  regulations,  such  as  Parliament  may  prescribe,  it 
extends  to  all  judgments,  decrees,  orders,  and  sentences :  (1)  of 
Justices  of  the  High  Court  exercising  Original  Federal  Jurisdic- 
tion ;  (2)  of  any  other  Federal  Court  or  Court  exercising  Federal 
Jurisdiction ;  (8)  of  the  Supreme  Courts  of  States  in  the  exercise 
of  jurisdiction  conferred  by  State  laws,  and  (4)  of  the  Inter-State 
Commission,  as  to  questions  of  law  only.  The  High  Court  may 
be  thus  regarded  as  a  Federal  Court  of  Appeal  and  a  National 
Court  of  Appeal,  and  as  such  it  holds  a  wider  jurisdictional  area 
than  its  great  examplar  the  Supreme  Court  of  the  United  States, 
which  cannot  entertain  appeals  from  State  Courts  not  involving 
Federal  questions. 

This  section  confers  a  new  right  of  appeal  from  the  Supreme 
Courts  of  States  in  State  law  cases,  but  it  does  not  abolish  the 
existing  right  of  appeal  in  those  cases  to  the  Privy  Council.  The 
latter  right  still  remains.  The  High  Court,  though  a  general 
Court  of  Appeal  for  Australia,  is  not  the  sole  or  exclusive,  but  a 
concurrent.  Court  of  Appeal  in  State  law  cases.     Parties  to  cases 
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decided  by  the  Supreme  Courts  of  States  have,  therefore  an 
alternative  right  of  appeal,  either  to  the  Privy  Council  direct  or 
to  the  High  Court.  A  similar  alternative  right  of  appeal  has 
for  some  time  existed  in  New  South  Wales — and  formerly  existed 
in  Victoria  also — from  a  single  judge  sitting  in  the  equitable 
jurisdiction  of  the  Supreme  Court,  either  to  the  Supreme  Court 
in  Banco  or  direct  to  the  Queen  in  Council.  See  Equity  Act  1880 
(N.S.  W.),  sees.  70,  79 ;  Equity  Act  1901  (N.S.W.),  sec.  89 ;  Dean  v. 
Dawson,  9  N.S.W.L.R.  Eq.  27,  and  other  authorities  cited  ;  Rich's 
Practice  in  Equity,  p.  68  :  15  Vict.  No.  10  (Vic);  19  Vict.  No.  13 
(Vic),  sec.  5  ;  Oa/t^den  Gully  v.  McLister,  1  App.  Ca.  39 ;  Davis  v. 
Reg.,  1  V.L.R.  Eq.,  33 ;  Woolley  v.  Ironstone  Hill  Lead  Co.,  1 
V.L.R.  Eq.,  237.)  Under  the  Supreme  CouH  Act  1890  (Vic)  this 
right  of  appeal  from  a  single  judge  of  the  Supreme  Court  in  Vic- 
toria does  not  now  exist.  (Australian  Smelting  Co.  v.  British 
Hill  Proprietary  Co.,  23  V.L.R.,  643 ;  20  A.L.T.,  46.)  Quick  and 
Garran  s  Annot.  Const.,  p.  738. 

The  Appellate  Power  is  mapped  out  and  conferred  by  the 
Constitution  in  terms  partly  positive  and  affirmative,  and  partly 
privative  and  negative.  It  is  positive  and  affirmative  to  the 
extent  and  in  the  manner  in  which  it  confers  on  the  High  Court 
jurisdiction  to  entertain  appeals.  It  is  privative  and  negative  in 
taking  away  from  litigants  in  the  High  Court  the  right  to 
appeal  from  the  High  Court  to  the  Privy  Council  conferred  by 
previous  legislation  and  orders  in  Council  thereunder. 

The  excepting  and  regulating  power  vested  in  the  Federal 
Legislature  has  been  declared  by  an  eminent  American  jurist  to  be 
a  most  serious  one.  "  It  places  the  appellate  power  of  the  Court 
very  nearly  at  the  mercy  of  the  legislature.  The  legislature 
has  made  use  of  this  power  in  the  passage  of  the  several 
Judiciary  Acts,  and  I  do  not  know  that  it  can  be  said  to  have 
abused  it.  It  seems  to  me,  however,  an  unnecessary  surrender  of 
the  independence  of  the  Courts  to  require  that  things  which  can 
be  better  accomplished  by  the  rules  of  Court  shall  wait  upon  the 
pleasure,  or,  possibly,  caprice  of  the  Legislature." — Burgess,  Pol. 
Sc,  ii.,  p.  331. 

"The  Constitution,  further,  expressly  confers  upon  the 
Congress  the  power  to  regulate  the  appeal  and  removal  of  causes 
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from  the  Courts  of  the  States,  and  from  the  inferior  Courts  of 
the  general  government,  to  the  Supreme  Court  This  is  also  a 
discretionary  power  in  the  Congress.  There  is  no  doubt  that 
Congress  is  under  a  stronger  moral  obligation  to  act  when  its 
action  is  necessary  for  the  completion  and  regulation  of  the 
government  machinery  than  when  it  has  to  deal  with  questions 
of  policy  merely,  or  even  of  individual  rights ;  but  it  is  placed 
under  no  stronger  legal  obligations ;  by  inaction  it  may  thus  defeat 
many  of  the  fundamental  purposes  of  the  Constitution  without 
any  redress,  except  such  as  may  be  secured  at  the  election." — 
Burgess,  id.,  p.  158. 

There  is  one  limitation  to  the  excepting  and  regulating  power 
of  Parliament ;  no  exception  or  regulation  prescribed  by  Parlia- 
ment can  prevent  the  High  Court  from  hearing  and  determining 
any  appeal  from  a  Supreme  Court  of  a  State  in  any  matter  in 
which,  at  the  establishment  of  the  Commonwealth,  an  appeal  lies 
from  such  Supreme  Court  to  the  King  in  Council.  Until  the 
Parliament  otherwise  provides,  the  conditions  of  and  the  restric- 
tions on  appeal  to  the  King  in  Council  from  the  Supreme  Courts 
of  the  several  States,  are  applicable  to  appeals  from  them  to  the 
High  Court.  The  effect  of  this  provision  is  practically  to  adopt, 
as  a  piece  of  preliminary  federal  legislation,  separate  codes  of  rules 
to  govern  appeals  to  the  High  Court  from  each  State.  As  a  matter 
of  fact,  these  separate  codes  are  to  a  great  extent  identical,  so  that 
there  will  from  the  outset  be  a  considerable  degree  of  uniformity  ; 
but  complete  uniformity  can  only  be  secured  by  federal  legislation 
— Quick  and  Garran*s  Annot.  Const.,  p.  747.  This  federal  legisla- 
tion has  been  adopted  and  is  embodied  in  the  Judiciary  Act, 
sec.  35. 

The  judgments  of  the  High  Court  in  appeal  cases  are  declared 
by  the  Constitution  to  be  final  and  conclusive,  sec.  73.  This 
takes  away  or  negatives  the  legal  right  of  litigants,  in  the  High 
Court,  to  appeal  to  the  Privy  Council  as  a  matter  of  right — 
(Waterhouse  v.  Oilbertj  15  Q.B.D.,  569  ;  Bryant  v.  Reading,  17 
Q.B.D.,  128  ;  Lyon  v.  Morris,  19  Q.B.D.,  139).  A  right  of  appeal 
may  mean  one  of  two  things :  The  right  of  a  party  to  claim  an 
appeal  to  a  higher  Court ;  or  the  right  of  a  higher  Court  to  grant 
leave  to  appeal.  In  the  case  of  the  High  Court,  the  only  higher 
Court  of  which  there  is  any  question  is  the  King  in  Council ; 
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so  that  the  discussion  of  rights  of  appeal  from  the  High  Court 
resolves  itself  into  (1)  the  right  of  a  party  to  claim  an  appeal  to 
the  King  in  Council ;  (2)  the  prerogative  right  of  the  King  to 
grant  leave  of  appeal  to  himself  in  Council — Quick  and  Garran*s 
Annot.  Const,  746.  An  appeal  to  the  King  in  Council  as  a  matter 
of  right  by  statute  must  be  distinguished  from  an  appeal  to  the 
same  tribunal  as  a  matter  of  grace.  The  King  has  authority,  by 
virtue  of  his  prerogative,  to  review  the  decisions  of  all  Colonial 
Courts,  whether  the  proceedings  be  of  a  civil  or  criminal  character, 
unless  His  Majesty  has  parted  with  such  authority.  (Falkland 
Islands  Co.  v.  Queen,  1  Moo.  P.C.,  N.S.,  312;  Reg,  v.  Bertrand, 
L.R.,  1  P.C.,  520 ;  Macpherson  P.  C.  Practice,  p.  60 ;  Todd  Pari. 
Gov.  in  Colonies,  p.  220.) — Quick  and  Garran,  Annot.  Const,  p. 
750. 

Now,  what  the  Constitution  has  done  is  to  take  away  the 
jfiippeal  as  a  right,  but  it  has  left  unimpaired  any  right  which  the 
King  may  be  pleased  to  exercise  by  virtue  of  his  prerogative  to 
grant  special  leave  of  appeal  from  the  High  Court  to  His 
Majesty  in  Council — Const,  sec.  74.  To  this  reservation  of  the 
prerogative  to  grant  leave  there  is,  however,  a  most  important 
exception.  "  No  appeal  can  be  permitted  to  the  Queen  in  Council 
from  a  decision  of  the  High  Court  upon  any  question  howsoever 
arising,  as  to  the  limits  inter  se  of  the  Constitutional  powers  of 
the  Commonwealth,  and  those  of  any  State  or  States,  or  as  to 
the  limits  inter  se  of  the  Constitutional  powers  of  any  two  or  more 
States,  unless  the  High  Court  shall  certify  that  the  question  is  one 
which  ought  to  be  determined  by  Her  Majesty  in  Council." 
— Const,  sec.  74.  "  The  High  Court  may  so  certify  if  satisfied 
that  for  any  special  reason  the  certificate  should  be  granted,  and 
thereupon  an  appeal  shall  lie  to  Her  Majesty  in  Council  on  the 
question  without  further  leave."  "  The  Parliament  may  make 
laws  limiting  the  matters  in  which  such  leave  may  be  asked,  but 
proposed  laws  containing  any  such  limitation  shall  be  reserved 
by  the  Governor-General  for  His  Majesty's  pleasure." — id. 

The  following  is  a  summary  of  the  Appellate  Power:  A 
litigant  defeated  in  a  State  Court  on  a  question  of  State  law  can, 
if  his  case  is  not  excepted  by  Federal  law,  appeal  to  the  High 
Court ;  or  he  can  either  appeal  to  the  Privy  Council  under  the 
present  Orders  in  Council ;  or  he  can  apply  to  the  Privy  Couhcil 
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for  special  leave  to  appeal — that  is,  as  a  matter  of  grace.  A 
litigant  in  a  Court  of  Original  Federal  Jurisdiction  can  appeal  only 
to  the  High  Court. — Jvxiiciary  Act,  sec.  35.  A  litigant  in  the 
High  Court  sitting  as  a  Court  of  Appeal  from  any  other  Court, 
State  or  Federal,  cannot  appeal  to  the  Privy  Council  in  any  case 
unless  by  special  leave  granted  by  the  Privy  Council,  but  even  the 
Privy  Council  is  not  allowed  to  grant  leave  to  appeal  in  the  Con- 
stitutional Power  Cases  specified  in  the  Constitution,  sec.  74,  unless 
the  High  Court  certifies  the  question  is  one  which  ought  to  be 
determined  by  His  Majesty  in  Council. 


APPELLATE  JURISDICTION. 

'  By  the  Jvxiiciary  Act,  sec.  35,  Parliament  has  purported  to 
exercise  the  power  vested  in  it  by  the  Constitution  of  deciding 
what  shall  be  the  exceptions,  and  subject  to  what  regulations  the 
High  Court  shall  have  jurisdiction  to  hear  and  determine  appeals. 
Like  the  earlier  Judiciary  Acts  of  the  United  States  on  which  it 
has  been  moulded,  the  Judiciary  Act,  in  form  at  least,  assumes  the 
right  to  confer  Appellate  Jurisdiction  aflSrmatively  on  the  High 
Court  rather  than  to  make  exceptions  and  limitations  to  the 
unqualified  grant  contained  in  the  Constitution.  The  whole 
Appellate  Jurisdiction  is  conferred  by  the  Constitution  itself, 
without  the  need  of  any  intervention  by  the  Parliament.  In  the 
absence  of  any  statute  prescribing  exceptions  or  regulations,  the 
jurisdiction  exists  without  exception  or  regulation.  This  con- 
struction, which  accords  with  principle,  is  now  settled  with 
regard  to  similar  words  in  the  United  States  Constitution. 
{DuTonsseaii  v.  United  States,  G  Cranch,  307  ;  Kent,  i.,  325 ;  Story, 
1773.)  In  an  earlier  decision,  however  {Wiscart  v.  Dauchy,  3 
DalL,  321),  the  Supreme  Court  considered  that  its  whole  appellate 
jurisdiction  depended  upon  the  regulations  of  Congress,  as  that 
jurisdiction  was  given  by  the  Constitution  in  a  qualified  manner. 
"  The  Supreme  Court  was  to  have  appellate  jurisdiction,  with 
such  exceptions,  and  under  such  regulations  as  Congress  should 
make ;  and  if  Congress  had  not  provided  any  rule  to  regulate  the 
proceedings  on  appeal,  the  Court  could  not  exercise  an  appellate 
jurisdiction."  (Kent,  i.,  324.)  The  early  Judiciary  Acts  proceeded 
on  this  mistaken  principle,  and  purported  to  confer  jurisdiction 
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affirmatively ;  but  those  Acts  are  now  construed  not  as  giving 
jurisdiction,  but  as  making  exceptions  by  implying  a  negation  of 
jurisdiction  in  every  case  where  jurisdiction  does  not  purport  to 
be  affirmatively  given." — Quick  and  Garran,  Annot.  Const.,  p.  738. 

Appeals  from  Justices  of  the  High  Court. — The  High 
Court,  sitting  as  a  Full  Court,  has  jurisdiction  to  hear  and  deter- 
mine appeals  from  all  judgments  whatsoever  of  any  Justice  or 
Justices  exercising  the  original  jurisdiction  of  the  High  Court, 
whether  in  Court  or  in  Chambers. — Jud.  Act,  sec.  34. 


Appeals  from  State  Courts. — By  the  Judiciary  Act,  sec.  35, 
J      detailed  provision  is  made  respecting  appeals  from  the  Supreme 
Courts  of  the  States  to  the  High  Court.     These  provisions  are 
equally  applicable  to  judgments,  whether  given  or  pronounced  by 
those  Supreme  Courts  in  the  exercise  of  Federal  jurisdiction,  or 
in  the  exercise  of  jurisdiction  conferred  by  State  laws.     It  is  first 
declared   that    the   Appellate   Jurisdiction   of   the   High   Court 
extends  to  every  judgment,  whether  final  or  interlocutory,  given 
or  pronounced  in  respect  of  any  sum  or  matter  at  issue  amounting 
to  the  value  of  £300,   or  involving  any  claim   respecting  any 
property  or  civil  right  amounting  to  the  value  of  £300.     It  next 
declares  that  the  Appellate  Jurisdiction  extends  to  every  judgment, 
whether  final  or  interlocutory,  which  afiects  the  status  of  any  per-[l 
son  under  the  law  relating  to  aliens,  marriage,  divorce, l)ankruptcy J 1 
insolvency.     The  section  then  goes  on  to  enable  the  High  Court 
to  give  special  leave  to  appeal  against  any  judgment,  final  or 
interlocutory,  of  the  Supreme  Court  of   a   State  in  a  civil  or 
criminal   matter,  with  respect   to   which  the   Court   thinks  fit.  \ 
The  Appellate  Jurisdiction  also   extends   to   any  judgment   of  \ 
the  Supreme  Court  of  a  State  given  in  the  exercise  of  Federal  /    . 
jurisdiction  in  a  matter  pending  in  the  High   Court.      By  the  1^ 
Judiciary  Act,  sec.  39,  sub-sees.  (6)  and  (c),  the  High  Court  may  i 
entertain    appeals   direct  from  any  Court  or  judge   of  a  State 
exercising  Federal  jurisdiction. 

A  cursory  examination  of  section  35  shows  that  it  is 
not  altogether  a  true  and  proper  exercise  of  the  excepting  and 
regulating  power;  that  power  should  assume  the  form  of  a 
negative  and  privative  enactment  such  as,  "there  shall  be  no 
appeal  to  the  High  Court  from  any  judgment,  final  or  interlocu- 
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tory,  of  the  Supreme  Court  of  a  State  (1)  which  is  given  or 
pronounced  for  or  in  respect  of  any  sum  or  matter  at  issue  less 
than  £300 ;  or  (2)  which  involves  directly  or  indirectly  any  claim, 
demand,  or  question  to,  or  respecting  any  property,  or  any  civil 
right  amounting  to  or  of  less  value  than  £300."  Presented  in  a 
shorter  form  these  two  exceptions  would  read  thus — (1)  no  appeal 
against  any  judgment  for  less  than  £300 ;  (2)  no  appeal  against 
any  judgment  involving  property  or  civil  right  of  less  value  than 
£300. 

The  remainder  of  the  section  may  be  thus  summarised — In 
all  other  State  Supreme  Court  cases,  civil  and  criminal,  except ' 
cases  affecting  the  status  of  any  person  under  the  laws  relating  to 
aliens,  marriage,  divorce,  bankruptcy,  or  insolvency,  there  shall 
be  no  appeal  to  the  High  Court  unless  the  High  Court  shall  have 
previously  granted  leave  to  appeal. 

This  latter  provision  may  be  regarded  as  a  method  of 
exercising  the  regulating  rather  than  the  excepting  power,  that 
is  to  say,  that  in  controversies  not  involving  claims  to  money  or 
property  except  marriage,  divorce,  alienage  and  other  status  cases 
there  is  no  appeal  unless  the  High  Court  grants  special  leave. 

Very  inappropriately,  and  with  a  singular  disregard  for  the 
principles  of  classification,  a  portion  of  the  Appellate  Jurisdiction 
of  the  High  Court  is  to  be  found  described  in  the  Judiciary  Act, 
sec.  33,  in  Part  IV.,  under  the  heading  of  "  Original  Jurisdiction." 
This  section,  which  may,  however,  be  regarded  as  simply  declaratory 
of  jurisdiction  otherwise  conferred  expressly  or  impliedly,  states 
that  the  High  Court  may  make  orders  or  direct  the  issue  of  writs 
of  mandamus,  prohibition,  injunction,  and  habeas  corpus  in  matters 
coming  within  the  judicial  power. 

The  Appellate  Jurisdiction  of  the  High  Court  may  now  be 
summarised  as  as  follows : — 

1.  Appeals  from  Justices  of  the  High  Court  in  all  cases:  J 

2.  Appeals  from  Supreme  Courts  of  States  in  cases  in     / 

which  the  property,  or  civil  right,  involved  exceeds 
£300  in  value : 

3.  Appeals  from  Supreme  Courts  of  States  in  all  cases 

affecting    the  status  of    any  person  under  laws 


GooqIc 


Digitized  by  VjOOQ 


40  INTRODUOTION. 


relating  to  aliens,  marriage,  divorce,  bankruptcy, 
and  insolvency : 

4.  Appeals  from  Supreme  Courts  of  States  in  any  civil  or 
criminal  case  in  which  the  High  C!ourt  thinks  fit    ' 
to  give  special  leave  to  appeal : 

(5)  Appeals  from  State  Courts  exercising  federal  juris-  j 
diction. — Jud.  Act,  sec.  39  (6)  and  (c) : 

6.  Appeals  from  any  judgment  of  the  Supreme  Court  of 

a  State  in  the  exercise  of  Federal  jurisdiction  in  any   J 
matter  pending  in  the  High  Court. — See  Jud.  Act, 
sec.  17 : 

7.  Appeals  in  the  shape  of  applications   for   writs  of 

mandamus,  commanding  the  performance  by  any 
Court  invested  with  Federal  jurisdiction  of  any 
duty  relating  to  the  exercise  of  its  Federal 
jurisdiction. — Jud.  Act,  sec.  33  (a) : 

8.  Appeals  in  the   shape  of  applications  for  writs  of 

prohibition  requiring  any  Court  to  abstain  from 
the  exercise  of  Federal  jurisdiction  which  it  does 
not  possess. — Jud.  Act,  sec.  33  (6) : 

9.  Appeals  in  the   shape  of  applications  for  writs  of 

habeas  corpus  to  examine  the  legality  of  warrants, 
under  which  it  is  alleged  persons  are  detained  in 
custody  contrary  to  Federal  laws. — Jud.  Act, 
sec.  33  (e) : 

10.  Appeals  in  cases  in  which  persons  have  been  convicted 

for  indictable  offences  against  the  laws  of  the  Com- 
monwealth in  which  the  Courts  before  which  the 
persons  have  been  tried  have  reserved  questions  of 
law  for  the  consideration  of  the  High  Court. — Jud. 
Act,  sec.  72 : 

11.  Appeals    against  arrest  of   judgment    in    criminal 

trials. — Jud.  Act,  sec.  77. 

The  Judiciary  Act,  sec.  21,  provides  that  the  jurisdiction  of 
the  High  Court  to  hear  appeals  from  judgments  of  the  Supreme 
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Courts  of  a  State  sitting  as  a  Full  Court  must  be  exercised  by  a 
Full  Court  consisting  of  not  less  than  than  three  judges. 

In  the  exercise  of  its  appellate  jurisdiction  the  High  Court 
may  affirm,  reverse,  or  modify  the  judgment  appealed  from,  and 
may  give  such  judgment  as  ought  to  have  been  given  in  the  first 
instance,  and  if  the  cause  is  not  pending  in  the  High  Court  may, 
in  its  discretion,  award  execution  from  the  High  Court,  or  remit  ^ 
the  cause  to  the  Court  from  which  the  appeal  was  brought  for  the 
execution  of  the  judgment  of  the  High  Court ;  and  in  the  latter 
case  it  is  the  duty  of  that  Court  to  execute  the  judgment  of  the 
High  Court  in  the  same  manner  as  if  it  were  its  own  judgment. 
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CHAPTER   II. 


THE  PROCEDURE  AND  PRACTICE  OF  THE  HIGH  COURT. 


PROCEDURE    DEFINED. 

The  term  procedure  is  commonly  opposed  to  the  sum  of  legal 
principles  which  constitute  the  substance  of  the  law,  and  denotes 
the  body  of  rules,  whether  of  practice,  or  of  pleading,  or  of 
evidence,  whereby  rights  are  effectuated  through  the  successful 
application  of  proper  remedies.  Practice,  according  to  Lord 
Westbury,  J.-G.  v.  Sillemy  1864,  10  H.  of  L.,  704,  in  its  common 
and  ordinary  sense,  denotes  the  rules  that  make  or  guide  the 
cursua  curice  and  regulate  the  proceedings  in  a  cause  within  the 
walls  or  limits  of  the  Court  itself.  The  term  properly  includes 
the  form  and  manner  of  instituting  and  conducting  civil  actions 
and  criminal  prosecutions  through  their  various  stages,  from  the 
commencement  to  final  judgment  and  execution,  according  to  the 
rules  and  regulations  laid  down  by  or  under  the  Statutes  governing 
judicial  proceedings — Encyclopasdia  of  the  Laws  of  England,  Vol. 
10,  pp.  284,  480. 

The  sources  of  the  Procedure  and  Practice  of  the  High  Court 
are  to  be  found  in  the  (1)  Statutes  organizing  the  High  Court  and 
prescribing  its  procedure ;  (2)  the  Rules  of  the  High  Court  made 
under  statutory  authority ;  (3)  the  particular  procedure  or 
practice  of  the  Supreme  Court  of  the  State  in  which  the  High 
Court  is  sitting,  where  none  is  provided  by  the  Statutes  of  the 
Commonwealth  or  Rules  of  Court. 


(1)    THE     STATUTE    LAW    AS     TO     PROCEDURE     AND 

PRACTICE. 

The   statutory   provisions   establishing   the   procedure   and 
practice  of  the  High  Court  are  fundamental,  and  no  procedure  or 
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practice  would  be  held  to  be  valid  which  is  inconsistent  with  the 
Statutes.  The  Acts  regulating  the  procedure  of  the  High  Court  are 
the  Jvdiciary  Act  1903,  the  High  Court  Procedure  Act  1903,  and 
where  special  jurisdiction  is  conferred  upon  the  Court,  the 
particular  Statute  conferring  the  jurisdiction.  An  illustration  of 
this  last-mentioned  is  the  Commonwealth  Electoo*al  Act,  in  which 
are  certain  provisions  regulating  the  procedure  for  the  exercise 
by  the  High  Court  of  its  jurisdiction  as  a  Court  of  Disputed 
Returns.  It  is  proposed  to  specify  those  portions  of  procedure 
and  practice  directly  prescribed  by  Statute,  and  which  are, 
consequently,  fundamental. 

The  Process  of  the  Court. — As  the  High  Court  has 
jurisdiction  throughout  the  Commonwealth,  the  process  of  the 
High  Court  runs  throughout  the  Commonwealth  (Jud.  Act,  sec. 
25).  In  order  to  show  on  the  face  of  the  documents  that 
originate  the  proceeding,  and  of  other  documents  issued  by  the 
Court,  that  they  are  issued  under  the  authority  of  the  Court, 
provision  is  made  for  sealing  them  with  "  the  Seal  of  the  High 
Court  of  Australia."  When  documents  are  issued  from  a  District 
Registry  they  are  sealed  with  a  duplicate  of  the  seal,  the 
word  "  Registry  "  being  added  with  the  name  of  the  State  pre- 
fixed (H.C.P.  Act,  sec.  3).  All  writs,  commissions  and  process 
issued  from  the  High  Court  must  be  in  the  name  of  the  King, 
under  the  seal  of  the  Court  or  other  prescribed  seal,  signed 
by  the  Registrar  or  other  proper  officer,  and  tested  in  the  name 
of  the  Chief  Justice  (H.C.P.  Act,  sec.  4).  Writs  and  process 
issued  from  the  High  Court  must  be  dated  as  of  the  day  on  which 
they  are  issued  (H.C.P.  Act,  sec.  5).  Under  the  Judiciary  Act 
provision  is  made  for  the  establishment  of  a  Principal  Registry 
at  the  seat  of  government  and  District  Registries  in  the  States. 
Writs  of  summons  for  the  commencement  of  causes  may  be  issued 
in  any  Registry,  and  the  Registrar  is  under  a  duty  to  issue  such 
writs  when  required.  Unless  an  order  to  the  contrary  is  made 
by  the  High  Court  or  a  Justice  all  such  further  proceedings  as 
may  and  ought  to  be  taken  by  the  respective  parties  to  the  cause 
down  to  and  including  final  judgment  and  execution  may  be 
taken  and  recorded  in  the  District  Registry  in  which  the  cause 
is  pending  (H.C.P.  Act,  sec.  6). 

Appearance. — The  defendant,  after  he  is  served  with  a  writ 
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of  summons,  enters  an  appearance  in  the  Registry  from  which  the 
process  issued.  If  the  defendant,  against  whom  a  writ  is  issued  in 
a  District  Registry,  neither  resides  nor  carries  on  business  in  the 
State  in  which  the  Registry  is  situated,  he  may  appear  either  at 
that  Registry  or  the  Principal  Registry.  If  any  defendant  appears 
at  the  Principal  Registry,  the  cause  proceeds  in  that  Registry  and 
the  proceedings  in  the  cause  are  duly  transmitted  to  that  Registry 
(H.C.P.  Act,  sec.  6). 

Where  there  are  several  defendants  in  a  cause  pending  in 
the  High  Court,  if  any  defendant  is  not  served  with  process  and 
does  not  voluntarily  appear,  the  Court  may,  nevertheless,  enter- 
tain the  cause  and  proceed  to  hear  and  determine  it  between  the 
parties  who  are  properly  before  the  Court.  The  judgment  given 
in  such  a  case,  however,  is  not  conclusive  against,  and  does  not 
operate  to,  the  prejudice  of  other  parties  who  are  not  regularly 
served  and  do  not  voluntarily  submit  to  the  jurisdiction  of  the 
Court  (Jud.  Act,  sec.  28).  This  provision  is  taken  from  the 
United  States  Statutes  (U.S.R.S.,  sec.  737).  If  the  decisions  of  the 
American  Courts  be  followed  then  as  regards  equity  cases  persons 
having  an  interest  and  who  should  be  made  parties,  are  necessary 
parties  without  whom  no  decree  can  be  entered.  (Shields  v. 
BarroiVy  17  How.,  130).  When  in  any  suit  of  which  the  High  Court 
has  original  jurisdiction  the  defendant  is  not  a  resident  of  or 
found  within  the  Commonwealth,  and  does  not  voluntarily  appear, 
the  Court  may,  nevertheless,  proceed  to  exercise  its  jurisdiction 
after  such  notice  to  the  defendant  and  upon  such  terms  as  are 
prescribed  by  rules  of  Court  (Jud.  Act,  sec.  29).  Upon  this 
section  is  based  the  service  of  originating  proceedings  or  notice 
in  lieu  thereof  upon  persons  out  of  the  jurisdiction  (Or.  8,  r.  1). 
The  power  of  a  colonial  Parliament  to  make  such  a  law  was 
questioned  but  affirmed  by  the  Privy  Council  (Ashbv/t^  v.  Ellis, 
(1893)  AC.  339). 

Transfer  of  Causes. — For  various  reasons  it  may  be 
desirable  to  have  a  cause  removed  from  one  Registry  to  another. 
Any  party  to  a  cause  may  at  any  time  apply  either  in  Court  or 
Chambers  for  an  order  that  the  cause  be  transferred,  and  the 
Court  or  Justice  may  in  his  discretion  order  accordingly  (H.C.P. 
Act,  sec.  7).  The  proceedings  and  original  documents  (if  any)  filed 
in  the  Registry  in  which  the  cause  is  pending  are  thereupon 
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transmitted  by  the  Registrar  of  that  Registry  to  the  Registry  to 
which  the  cause  is  ordered  to  be  transferred.  The  cause  thence- 
forth proceeds  in  that  Registry  as  if  it  had  been  originally 
commenced  there.  It  may  afterwards  be  again  transferred  in 
like  manner  to  any  other  Registry. 

When  any  party  to  a  cause  desires  to  make  an  application 
therein  to  the  Court  or  a  Justice,  and  no  Justice  of  the  High 
Court  is  present  in  the  place  where  the  Registry  in  which  the 
cause  is  pending  is  situated,  the  party  may  lodge  with  the  Regis- 
trar of  that  Registry  a  request  that  the  cause  be  transferred,  for 
the  purpose  of  the  application  only,  to  some  other  Registry  at  a 
place  where  a  Justice  is  present  or  is  appointed  to  sit.  The  cause 
shall  thereupon,  without  further  order,  be  transferred  accordingly 
(H.C.P.  Amendment  Act  1903,  sec.  2).  After  the  application  is^ 
made  the  cause  is  retransferred  (H.C.P.  Act,  sec.  8).  For  the 
purpose  of  expediting  such  an  application  it  is  provided  that  the 
contents  of  the  necessary  documents  may  be  telegraphed.  The 
effect  of  the  order  may  also  be  telegraphed  to  the  Registrar  of  the 
District  in  which  the  cause  is  pending  (H.C.P.  Act,  sees.  9,  10). 
The  Registrar  may  by  consent  of  parties,  instead  of  transmitting 
by  telegraph  the  full  contents  of  any  document  transmit  a  sum- 
mary thereof  certified  by  him  to  be  complete  and  correct,  and  the 
summary  may  be  received  and  acted  upon  by  the  Court  or  Justice 
as  if  it  were  a  copy  of  the  original  document  (H.C.P.  Act,  sec.  11). 

Venue. — The  cause  may  be  transferred  •  from  one  Registry 
to  another  for  all  purposes.  It  may,  however,  not  be  desir- 
able to  have  the  cause  entirely  transferred,  but  it  may  be  desir- 
able to  have  the  trial  held  at  some  particular  place.  The 
High  Court  or  a  Justice  may  at  any  stage  of  a  suit  pending  in 
the  Court,  direct  that  the  trial  shall  be  had  at  some  particular 
place  to  be  specified  in  the  order,  subject  to  such  conditions  (if 
any)  as  the  Court  or  Justice  imposes  (H.C.P.  Act,  sec.  25).  The 
fixing  of  the  venue  for  trials  of  actions  is  generally  provided  for 
in  the  rules.  In  the  rules  set  out  in  the  Schedule  the  plaintiff* 
may  in  his  writ  or  statement  of  claim  name  a  place  for  trial  which 
place  must  be  within  the  State  in  which  the  cause  of  action  arose. 
When  no  place  of  trial  is  named,  the  place  of  trial  is  the  place  in 
which  the  Registry  from  which  the  writ  was  issued  is  situate. 
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(Or.  30,  r.  1).  The  venue  in  revenue  cases  is  regulated  by  sec. 
82  and  the  following  sections  of  the  Judiciary  Act.  Suits  to 
recover  pecuniary  penalties  and  forfeitures  under  the  laws  of  the 
Commonwealth  may  be  brought  either  in  the  State  or  part  of  the 
Commonwealth  where  they  accrue  or  in  the  State  or  part  where 
the  offender  is  found.  Suits  to  recover  ta^es  accruing  under  any 
revenue  law  of  the  Commonwealth  may  be  brought  either  in 
the  State  or  part  of  the  Commonwealth  where  the  liability  for 
the  tax  occurs  or  in  the  State  or  part  where  the  debtor  resides. 
Proceedings  on  seizures  made  on  the  high  seas  for  forfeiture 
under  any  law  of  the  Commonwealth  may  be  prosecuted  in  any 
State  into  which  the  property  seized  is  brought.  Proceedings  on 
such  seizures  made  within  any  State  or  part  of  the  Commonwealth 
shall  be  prosecuted  in  the  State  or  part  where  the  seizure  is  made 
except  in  cases  when  it  is  otherwise  provided  by  law. 

Trial  of  Issues. — In  the  Constitution  there  is  no  reference 
to  the  trial  of  civil  issues  by  jury.  It  is  left  open  to  Parliament 
under  section  51  (xxxix)  to  legislate  for  such  trials.  In  criminal 
cases  the  right  to  jury  is  preserved  under  sec,  80  of  the  Constitution, 
which  provides  that  trials  "  on  indictment "  shall  be  by  jury.  The 
High  Coxhrt  Procedure  Act,  sec.  12,  enacts  that  in  every  suit  in  the 
High  Court, unless  the  Court  or  a  Justice  otherwise  orders,  the  trial 
shall  be  by  a  Justice  without  a  jury.  That  lays  down  the  general 
rule  that  a  trial  in  civil  cases  shall  be  by  a  Justice  sitting  alone, 
and  it  is  for  him  to  decide  all  questions  of  fact  and  of  law.  Trial 
by  jury  shall  only  be  when  a  special  application  is  made  to  the 
Court  or  a  Justice.  The  application  for  the  trial  with  a  jury  of 
the  suit,  or  any  issue  of  fact,  may  be  granted  in  any  suit  in 
which  the  ends  of  justice  appear  to  render  that  mode  of  inquiry 
expedient.  For  the  purpose  of  the  trial  with  a  jury  the  High 
Court  or  a  Justice  may  make  all  such  orders,  and  issue  all  such 
writs,  and  cause  all  such  proceedings  to  be  had  and  taken  as  the 
Court  or  Justice  thinks  fit. 

Upon  the  finding  of  the  jury  the  Court  or  Justice  may  give 
such  decision^  and  pronounce  such  judgment,  as  the  case  requires 
(H.C.P.  Act,  sec.  13),  In  any  case  in  which  the  High  Court  or  a 
Justice  is  authorised  to  direct  the  trial  of  an  issue,  or  in  which  a 
new  trial  is  granted,  the  Court  or  a  Justice  may  impose  such 
conditions   on    the   parties   respectively,   and   may   direct  such 
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admissions  to  be  made  by  them  or  either  of  them  for  the  purpose 
of  the  trial  or  new  trial  as  may  be  just.  In  the  case  of  a  new 
trial  the  High  Court  or  a  Justice  may  grant  it  generally,  or  on 
some  particular  points  only,  and  may  order  that  testimony  of  any 
witness  examined  at  the  former  trial  may  be  read  from  the 
Justice's  notes  instead  of  their  being  again  examined  in  open 
Court  (H.C.P.  Act,  sec.  14).  When  the  High  Court  sits  in  a 
State,  the  laws  of  the  State  relating  to  juries  in  civil  actions  in 
the  Supreme  Court  apply  to  the  trial  of  civil  actions  in  the  High 
Court  (H.C.P.  Act,  sec.  15). 

Evidence. — The  general  rule  as  regards  evidence  is  that  when 
the  High  Court  sits  in  a  State  the  laws  of  that  State  relating  to 
evidence  and  the  competency  of  witnesses  are  binding  on  the  Court. 
If  any  of  these  laws  be  contrary  to  the  Constitution  or  any  law  of 
the  Parliament  then  they  do  not  apply  to  the  High  Court  (Jud. 
Act,  sec.  80).  The  testimony  at  the  trial  of  a  cause  must  be  given 
orally  in  open  Court  except  in  special  cases  or  where  the  parties 
in  a  suit  agree  to  the  contrary  (H.C.P.  Act,  sec.  21).  The  Justices 
of  the  High  Court  have  power  to  make  rules  of  Court  for  regu- 
lating the  means  by  which  particular  facts  may  be  proved,  and 
the  mode  in  which  the  evidence  thereof  may  be  given  (H.C.P. 
Act,  sec.  16). 

On  the  hearing  of  any  matter,  not  being  the  trial  of  a  cause, 
evidence  may  be  given  by  affidavit  or  orally  as  the  Court  or 
Justice  directs.  At  the  trial  of  a  cause,  proof  may  be  given  by 
affidavit  of  the  service  of  any  document  incidental  to  the  proceed- 
ings in  the  cause,  or  of  the  signature  of  a  party  to  the  cause  or 
his  solicitor  to  any  such  document.  The  High  Court  or  a  Justice 
may  at  any  time  for  sufficient  reason  order  that  any  particular 
facts  in  issue  in  a  cause  may  be  proved  by  affidavit  at  the  trial, 
or  that  the  affidavit  of  any  person  may  be  read  at  the  trial  of  a 
cause,  on  such  conditions  in  either  case  as  are  just.  But  such  an 
order  must  not  be  made  if  any  party  to  the  cause  desires  in  good 
faith  that  the  proposed  witness  should  attend  at  the  trial  for 
cross-examination  (H.C.P.  Act,  sec.  20).  When  granting  a  new 
trial  the  Court  may  order  the  testimony  of  any  witness  examined 
at  the  former  trial  to  be  read  from  the  Justice's  notes  instead  of 
his  again  being  examined  in  open  Court  (H.C.P.  Act,  sec.  14). 
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The  High  Court  or  a  Justice  may,  in  any  suit  or  civil  matter 
pending  in  the  Court  and  at  any  stage  of  the  proceedings,  order 
the  examination  of  any  person  upon  oath  orally  or  on  interroga- 
tories before  the  Court  or  a  Justice  or  before  any  officer  of  the 
Court  or  other  person,  and  at  any  place  within  the  Common- 
wealth ;  or  may  order  a  commission  to  be  issued  to  any  person 
either  within  or  beyond  the  Commonwealth  authorizing  him  to 
take  the  testimony  on  oath  of  any  person  orally  or  on  interroga- 
tories ;  and  may  by  the  same  or  any  subsequent  order  give  any 
necessary  directions  touching  the  time  place  and  manner  of  any 
such  examination  ;  and  may  empower  any  party  to  the  suit  or 
civil  matter  to  give  in  evidence  in  the  suit  or  matter  the  testi- 
mony so  taken  on  such  terms  (if  any)  as  the  Court  or  Justice 
directs  (H.C.P.  Act,  sec  19). 

The  Court  has  full  power  to  compel  the  parties  to  produce 
any  books  or  writings  in  their  possession  or  power  which  contain 
evidence  pertinent  to  any  issue  in  the  suit.  If  the  plaintiff  fails 
to  comply  with  the  order  the  Court  may  dismiss  the  suit.  If  the 
defendant  fails  to  comply  with  the  order  the  Court  may  give 
judgment  against  him  as  by  default  (H.C.P.  Act,  sec.  17).  The 
High  Court  has  power  to  require  and  administer  all  necessary 
oaths  and  affirmations,  the  forms  being  as  nearly  as  may  be  those 
used  in  the  Supreme  Court  of  the  State  in  which  the  oath  or  affirma- 
tion is  administered  (H.C.P.  Act,  sec.  15).  The  Chief  Justice  may 
issue  commissions  to  persons  within  or  beyond  the  Commonwealth 
authorising  them  to  administer  oaths  and  take  affirmations  for 
the  purposes  of  the  High  Court  and  proceedings  therein  (H.C.P. 
Act,  sec.  22). 

Appeals. — The  procedure  and  practice  with  respect  to  appeals 
to  the  High  Court  is  for  the  most  part  regulated  by  rules  made  by 
the  Justices  of  the  High  Court.  There  are,  however,  certain  statu- 
tory provisions  dealing  with  the  subject.  In  any  appeal  to  the 
High  Court,  security,  except  under  an  order  of  the  High  Court,  is 
not  required  to  be  given  by  the  appellant.  This  rule  does  not 
apply  in  the  case  of  appeals  from  a  judgment  of  the  Supreme 
Court  of  a  State  or  some  other  Court  of  a  State  from  which  at  the 
establishment  of  the  Commonwealth  an  appeal  lay  to  the  Queen 
in  Council.  In  the  last  mentioned  appeals  security  is  given  in 
the  manner  prescribed  by  rules  of  Court  for  the  prosecution  of 
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the  appeal  without  delay,  and  for  the  payment  of  all  such  costs 
as  may  be  awarded  to  the  respondent  (H.C.P.  Act,  sec.  35).  The 
amount  of  security  may  in  any  case  be  reduced  or  increased  by 
the  High  Court  or  a  Justice.  In  the  case  of  an  increase  it  may 
be  ordered  that,  unless  the  additional  security  is  given  within  a 
time  to  be  limited  by  the  order,  the  appeal  shall  be  dismissed 
(H.C.P.  Act,  sec.  36).  When  an  appeal  has  been  instituted  the 
High  Court  or  a  Justice  may  order  a  stay  of  proceedings  under 
the  judgment  appealed  from  (H.C.P.  Act,  sec.  38).  Should  either 
party  to  a  judgment  from  which  an  appeal  lies  to  the  High  Court 
die  before  the  time  allowed  for  instituting  an  appeal  has  expired, 
it  is  not  necessary  to  revive  the  cause  or  matter  by  any  formal 
proceedings.  If  the  personal  representative  of  the  deceased  party 
desires  to  appeal,  he  may  file  in  the  Court  in  which  the  cause  or 
matter  is  pending  a  duly  certified  copy  of  the  instrument  by  which 
he  is  appointed,  and  thereupon  may  institute  an  appeal  in  the 
same  manner  as  the  party  whom  he  represents  might  have  done. 
In  the  case  of  the  death  of  the  party  in  whose  favour  the  judg- 
ment is  given  or  made,  notice  of  appeal  may  be  given  to  his 
personal  representative  or,  if  there  is  no  such  representative,  to 
such  person  as  the  High  Court  or  a  Justice  directs  (H.C.P.  Act, 
sec.  39). 


(2)   RULES   OF  COURT. 

So  far  as  the  procedure  and  practice  are  laid  down  in  the 
Judiciary  Act  and  the  High  Court  Procedwre  Act  the  regulating 
provisions  are  fundamental,  The  Justices  of  the  High  Court  or  a 
majority  of  them  have  power  to  make  rules  of  court  regulating  all 
matters  of  practice  and  procedure  in  the  High  Court  and  other 
Federal  Courts,  and  also  so  far  as  is  necessary  in  Courts  of  Federal 
jurisdiction  (Jud.  Act,  sec.  86  ;  H.C.P.  Act,  sec.  33).  These  rules 
must  not  be  inconsistent  with  the  Judiciary  Act  or  the  High 
Court  Procedure  Act  A  set  of  rules  is  contained  in  the  Schedule 
to  the  latter  Statute.  These  Rules  are  in  force,  but  the  Justices 
of  the  High  Court  may  annul,  alter  or  re-enact  them  with  or 
without  amendment  (H.C.P.  Act,  ss.  32,  33).  All  such  statutory 
rules  must  be  laid  before  Parliament  within  a  specified  time,  and 
may  be  annulled  by  the  Governor-General  on  an  address  from 


Digitized  by  VjOOQIC 


50  PRACTICE  AND   PROCEDURE 

either  House.     There  is  no  provision  that  the  Rules  shall  take 
effect  as  if  enacted  in  the  Statutes.     Where  such  an  enactment 
is  made  the  Rules  cannot  be  called  in  question ;  (Institute  of 
Patents  v.  Lockwood,  1894,  A.C.,  347),  but,  where  the  statutory 
power  does  not  contain  this  or  a  similar  provision,  the  Court  can 
canvass  a  rule  and  determine  whether  or  not  it  was  within  the 
power  of  those  who  made  it.    (76.,  per  Lord  Herschell).     In  1864 
regulations  made  as  to  the  practice  and  procedure  on  the  revenue 
side  of  the  Exchequer  were  declared  invalid  by  the  House  of 
Lords  (A.'O.  v.  Sillem,  10  H.L.,  704).   The  Justices  may  also  make 
rules  for  reflating  the  means  by  which  particular  facts  may  be 
proved,  and  the  mode  in  which  the  evidence  thereof  may  be  given. 
They  may  make  rules  as  to  the  time  for  and  manner  of  instituting 
appeals  (H.C.P.  Act,  sec.  37).     Special  jurisdiction  is  conferred 
upon  the  High  Court  by  other  Statutes    and  in  these  power 
is  also  conferred   upon  the  Justices  to  declare  the  necessary 
procedure.      Under   the    Commonwealth   Electoral  Act    1901, 
Part  XVI.,  sec.   193,  the   High  Court  is  constituted  a  Court 
of    Disputed    Returns   and    has   jurisdiction    to    try    election 
petitions.     Sec.   206  enacts   that  the  Justices  may  make  rules 
for  carrying  this   part  of    this   Act  into  effect,  and    in   par- 
ticular for  regulating  the  practice  and  procedure  of  the  Court, 
the  forms  to  be  used,  and  the  fees  to  be  paid  by  parties.     Again, 
under  the  Property  for  Public  Purposes  Acquisition  Act  1901, 
sec.  25,  power  is  given  to  the  Justices  to  make  rules  for  prescrib- 
ing the  manner  in  which  applications   may  be  made  for   the 
disposal  of  money  paid  or  deposited  under  the  Act.    The  power 
to  make  rules  of  Court  includes  a  power  to  make  rules  for  the 
purpose  of  the  Act  which  directs  or  authorises  anything  to  be 
done  by  Rules  of  Court  {Acts  Interpretation  Act  1901,  sec.  28 
(2) ).      The  power  of  making  rules  is  now  subject  to  the  RvXes 
Publication  Act  1903. 


(3)  PROCEDURE  AND  PRACTICE  OF  THE  STATE  COURTS 
AS  APPLICABLE  TO  THE  HIGH  COURT. 

The  plan  of  the  Judiciary  Act  is  to  enable  the  High  Court 
to  sit  in  any  place  in  the  Commonwealth  when  required.     The 
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intention  is  also  to  utilise  the  State  machinery  as  much  as 
possible.  When  the  High  Court  sits  in  a  State  it  is  regulated 
as  far  as  procedure  is  concerned  by  the  laws  of  the  Parliament 
and  any  Rules  of  Court  made  under  such  statutory  authority. 
When  no  such  procedure  is  provided  then  recourse  must  be  had 
to  the  particular  laws  of  the  State  where  the  Court  is  sitting. 
The  laws  of  the  State,  including  the  laws  relating  to  procedure, 
evidence,  and  the  competency  of  witnesses  are  binding  upon  the 
High  Court  exercising  jurisdiction  in  that  State  in  all  cases  to 
which  they  are  applicable  (Jud.  Act,  sec.  79).  The  same  set  of  laws 
are  thus  binding  upon  the  State  Supreme  Court  and  the  High 
Court.  This  enactment  is  taken  from  the  United  States  law. 
(Rev.  Stat.,  s.  721).  "The  existence  of  two  co-ordinate  jurisdic- 
tions in  the  same  territory  is  peculiar,  and  the  results  would  be 
anomalous  and  inconvenient,  but  for  the  exercise  of  mutual 
respect  and  deference.  Since  the  ordinary  administration  of  law 
is  carried  on  by  the  State  Courts,  it  necessarily  happens  that  by 
the  course  of  their  decisions  certain  rules  are  established  which 
become  rules  of  property  and  action  in  the  State,  and  have  all 
the  effect  of  law,  and  which  it  would  be  wrong  to  disturb.  This 
is  especially  true  with  regard  to  the  law  of  real  estate,  and  the 
construction  of  State  constitutions  and  statutes.  Such  established 
rules  are  always  regarded  by  the  Federal  Courts,  no  less  than  by 
the  State  Courts  themselves  as  authoritative  declarations  of  what 
the  law  is.  But  where  the  law  has  not  been  thus  settled,  it  is  the 
right  and  duty  of  the  Federal  Courts  to  exercise  their  own  judg- 
ment, as  they  always  do  in  reference  to  the  doctrines  of  commer- 
cial law  and  general  jurisprudence." — Per  Bradley,  J.,  Foster's 
Federal  Practice,  p.  878.  Questions  will  consequently  arise  as  to 
whether  the  High  Court  will  be  bound  by  the  decisions  of  State 
Courts  as  to  matters  of  statutory  interpretation.  In  the  United 
States,  without  sacrificing  their  own  dignity  as  independent 
tribunals,  and  their  right  of  independent  interpretation,  for  the 
sake  of  harmony  the  Federal  Courts  endeavor  to  avoid  unseemly 
conflict.  (See  Desty's  Federal  Procedure,  §  241,  for  decisions  on 
this  section).  The  Justices  of  the  High  Court  will  probably 
follow  the  precedent  of  the  judges  of  the  federal  courts  of  the 
United  States  in  the  deference  paid  to  the  decisions  of  State 
judges  upon  the  construction  of  State  statutes.     In  the  case  of 
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Bond  V.  The  Commonwealth,  decided  on  November  19th,  1903. 
His  Honor  the  Chief  Justice  remarked  in  reference  to  a  decision 
of  the  Supreme  Court  of  Victoria : — "  This  Court  would  in  any 
.case  be  reluctant,  as  a  general  rule,  to  put  a  different  construction 
upon  the  statutes  of  a  State  from  that  which  the  Supreme  Court 
of  the  State  itself  had  decided  to  be  their  true  construction ; 
unless  at  any  rate  its  intervention  was  directly  invited  by  way 
of  appeal  either  from  the  same  Court  or  the  Court  of  another 
State  involving  the  construction  of  identical  words." 

It  has  been  contended  that  apart  from  any  enactment  **  ex- 
cept in  relation  to  the  executive  powers  of  the  Crown  there  cannot 
be  any  federal  common  law  in  Australia  and  that  the  federal  courts 
of  the  Commonwealth  will  not  possess  any  jurisdiction  under 
the  Common  Law." — Australian  Constitutional  Law,  A.  Inglis 
Clark,  p.  ISO.  But  see  also  Quick  and  Garran's  Annot.  Const.,  p. 
785.  This  matter  has  been  expressly  dealt  with  by  the  Parliament. 
By  section  80  of  the  Judiciary  Act  it  is  enacted  that  so  far  as 
the  laws  of  the  Commonwealth  are  not  applicable,  or  so  far  as 
their  provisions  are  insufficient  to  carry  them  into  effect  or  to 
provide  adequate  remedies  or  punishment,  the  Common  Law  of 
England  governs  a  Court  exercising  federal  jurisdiction  both  in 
civil  and  criminal  matters.  The  Common  Law  applies,  however, 
as  modified  by  the  Constitution,  and  by  the  Statute  Law  in  force 
in  the  State  in  which  the  Court  is  sitting,  and  so  far  as  it  is 
applicable  and  not  inconsistent  with  the  Constitution  and  any 
law  made  by  the  Commonwealth  Parliament.  When  the  High 
Court  sits  in  a  State  the  laws  of  that  State  relating  to  the  quali- 
fication of  jurors,  the  preparation  of  jury  lists  and  jury  panels, 
the  summoning,  attendance,  and  impanelling  of  juries,  the  number 
of  jurors,  the  right  of  challenge,  the  discharge  of  juries,  the  dis- 
agreement of  jurors  and  their  remuneration,  for  the  purpose  of 
the  trial  of  a  civil  matter  in  the  Supreme  Court,  apply  to  the 
trial  of  civil  matters  with  a  jury  in  the  High  Court  in  that  State. 
The  panel  of  the  jurors,  however,  is  made  out  and  the  jurors  are 
summoned  by  officers  of  the  Commonwealth  (H.C.P.  Act,  sec  15). 

The  judgments  and  orders  of  the  High  Court  have  effect  and 
may  be  executed  throughout  the  Commonwealth.  But  deference 
is  paid  to  the  State  laws  as  to  the  remedies  for  enforcing  judg- 
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ments.  A  person  in  whose  favour  a  judgment  is  given  is  entitled 
to  the  same  remedies  for  enforcing  it  by  execution  or  otherwise  (a) 
against  the  property  of  the  person  against  whom  it  is  given ;  and 
(h)  subject  to  limitations  which  may  be  prescribed  by  anj'^  Rules 
of  Court,  against  the  person  against  whom  it  is  given,  as  are 
allowed  by  the  laws  of  the  State  in  which  such  property  is 
situated  or  such  person  is  resident,  as  the  case  may  be,  to  persons 
in  whose  favour  a  judgment  of  the  Supreme  Court  is  given  in 
like  cases  (H.C.P.  Act,  sec.  26).  In  the  event  of  interpleader  in 
case  of  execution  the  Marshal  or  his  Deputy  takes  interpleader 
proceedings  in  the  Supreme  Court  in  which  the  property  is 
situated  as  if  the  process  had  been  issued  out  of  the  State  Supreme 
Court  (H.C.P.  Act,  sec.  27)  ;  and  the  seizure  or  attachment  of  the 
property  is  inoperative  when  any  event  occurs  by  which  accord- 
ing to  the  laws  of  the  State  in  which  the  property  is  situate  the 
seizure  or  attachment  would  be  inoperative  if  made  upon  like  pro- 
cess issued  out  of  the  Supreme  Court  of  that  State  (H.C.P.  Act, 
sea  28).  Again,  receivers  or  managers  appointed  by  the  High  Court 
in  any  pending  action  when  in  possession  of  property  are  bound  to 
manage  and  deal  with  the  property  according  to  the  requirement* 
of  the  laws  of  the  State  in  which  the  property  is  situated  (H.C.P. 
Act,  sec.  29).  The  forms  of  oaths  and  affirmations  of  the  States 
are  also  followed  as  nearly  as  may  be  (H.C.P.  Act,  sec.  18). 

No  provision  has  yet  been  made  for  supplementing  the 
procedure  and  practice  of  the  High  Court  in  the  exercise  of  its 
original  jurisdiction  at  the  seat  of  Government  when  territory 
has  been  acquired  for  that  purpose. 


COMPLETE  JUSTICE  TO  BE  DONE  IN   EACH  ACTION. 

The  administration  of  justice  in  the  High  Court  follows  the 
principles  of  the  Judicature  Act.  The  fundamental  idea  of  the 
founders  of  that  Act  was  the  avoidance  of  multiplicity  of  pro- 
ceedings. In  the  exercise  of  its  original  jurisdiction  the  same 
principle  is  applied  to  the  High  Court.  There  are  not  sep- 
arate Courts  of  Equity  and  Common  Law,  ecich  granting  its 
peculiar  remedies.  The  High  Court  in  the  exercise  of  its  original 
jurisdiction  may  make  and  pronounce  all  such  judgments  as  are 
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necessary  for  doing  complete  justice  in  any  cause  or  matter 
before  it.  It  may  for  the  execution  of  any  such  judgment  in 
any  part  of  the  Commonwealth  direct  the  issue  of  such  process 
whether  in  use  in  the  Commonwealth  before  the  commencement 
of  the  Judiciary  Act  or  not,  as  is  permitted  or  prescribed  by  that 
Act  or  any  Act  or  by  rules  of  Court  {Jvdiciary  Act,  sec.  31). 
Under  the  Judicature  Act  "  whenever  a  subject  of  controversy 
arises  in  an  action,  which  can  be  conveniently  determined 
between  the  parties  to  the  action,  the  Court  should  if  possible 
determine  it,  so  as  to  prevent  further  and  needless  litigation  ;"  per 
Jessel,  M.R.,  In  re  Tharp,  3  P.D.  81 ;  Hedley  v.  Bates,  13  CD. 
501.  The  object  is  that  all  matters  in  controversy  shall  be 
dealt  with  in  one  action  and  before  one  Court.  The  High  Court 
in  the  exercise  of  its  original  jurisdiction  in  any  cause  or  matter 
pending  before  it,  whether  originated  in  the  High  Court  or 
removed  into  it  from  another  Court,  has  power  to  grant 
absolutely  or  on  such  terms  and  conditions  as  are  just  all  such 
remedies  whatsoever  as  any  of  the  parties  thereto  are  entitled  to  in 
respect  of  any  legal  or  equitable  claim  properly  brought  forward 
by  them  respectively  in  the  cause  or  matter,  so  that  as  far  as 
possible  all  matters  in  controversy  between  the  parties  regarding 
the  cause  of  action  or  arising  out  of  or  connected  with  the  cause 
of  action  may  be  completely  and  finally  determined,  and  all 
multiplicity  of  legal  proceedings  concerning  any  such  matters 
may  be  avoided  {Judiciary  Act,  sec.  32).  When  the  plaintiff 
makes  a  claim,  the  defendant  is  entitled  to,  and  to  avoid  multi- 
plicity of  action  should,  set  up  by  way  of  defence  and  cross- 
claim  any  valid  defence  to  or  claim  arising  out  of  or  connected 
with  the  plaintiff's  claim.  In  such  an  action  the  Court  can 
finally  adjust  all  claims  arising. 

Amendment. — As  a  complement  to  this  the  widest  power  of 
amendment  is  necessary,  so  as  to  enable  defences  or  claims  to  be 
made  at  any  time  before  judgment.  The  High  Court  or  a  Justice 
may  at  any  time  and  on  such  terms  as  are  just  amend  any  defect 
or  error  in  any  proceedings  in  the  Court.  All  necessary  amend- 
ments must  be  made  for  the  purpose  of  determining  the  real 
question  in  controversy  or  otherwise  depending  on  the  proceedings. 
(H.C.P.  Act,  sec.  23).  Neither  formal  defects  nor  irregularities 
are  allowed  to  invalidate  proceedings  in  the  High  Court,  unless 
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the  Court  is  of  opinion  that  substantial  injustice  has  been  caused 
thereby,  and  that  the  injustice  cannot  be  remedied  by  an  order  of 
the  Court  (i6.,  sec.  24). 


OUTLINE  OF  THE  PRINCIPAL  PROCEEDINGS  IN  AN 

ACTION. 

Writ  of  Summons. — An  action  is  commenced  by  a  writ  of 
summons,  which  is  a  mandatory  document  from  the  Sovereign 
commanding  the  person  to  whom  it  is  addressed  to  cause  an 
appearance  to  be  entered  for  him  in  the  High  Court  of  Australia 
and  notifying  him  that  in  default  of  his  so  doing  the  plaintiff  may 
proceed  in  the  action  and  judgment  be  given  in  his  absence  (Form 
No.  1).  The  writ  is  in  the  name  of  the  King,  is  under  the  seal  of 
the  High  Court  or  other  prescribed  seal,  and  signed  by  the  Regis- 
trar or  other  proper  officer,  tested  in  the  name  of  the  Chief 
Justice  (H.C.P.  Act,  sec.  4 ;  Or.  49,  r.  3),  and  dated  as  of  the  day 
on  which  it  is  issued  (H.C.P.  Act,  sec.  5).  It  contains  the  names 
of  the  parties,  the  command  of  the  Sovereign,  the  memorandum 
stating  the  time  for  the  service  of  (the  writ,  and  that  appearance 
may  be  entered  by  the  defendant  at  the  Principal  or  District 
Registry,  as  the  case  may  be,  and  that  if  the  defendant  neither 
resides  nor  carries  on  business  in  the  State  in  which  the  District 
Registry  is  situate,  his  appearance  may  be  entered  either  at  the 
District  Registry  mentioned  or  at  the  Principal  Registry  (Form 
No.  1). 

Indorsement. — There  must  be  indorsed  on  the  writ  a  concise 
statement  of  the  nature  of  the  claim  made,  or  of  the  relief  or 
remedy  sought  in  the  action  (Or.  4,  r.  1).  The  writ  must  also 
have  indorsed  upon  it  the  address  of  the  plaintiff  and  the  name 
and  the  place  of  business  of  his  solicitor.  If  the  solicitor  is  the 
agent  only  of  another  solicitor  he  must  add  the  name  and  the 
place  of  business  of  the  principal  solicitor  (Or.  1,  r.  3).  When  the 
plaintiff  sues  in  person  he  must  indorse  upon  the  writ  an  address 
for  service  if  his  place  of  residence  is  more  than  one  mile  from 
the  Registry  (Or.  ] ,  r.  4). 

Concurrent  Writs. — The  plaintiff  may  at  the  time  of  or 
any  time  during  twelve  months  after  the  issue  of  the  original 
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writ  issue  one  or  more  concurrent  writs  (Or.  5,  r.  1).  A  writ  of 
summons  to  be  served  out  of  the  jurisdiction  or  of  which  notice 
is  to  be  given  out  of  the  jurisdiction,  under  Or.  8,  r.  1,  may  be 
issued  as  a  concurrent  writ,  with  a  writ  be  served  within  the 
jurisdiction;  and  a  writ  to  be  served  within  the  jurisdiction  may 
be  issued  as  concurrent  with  a  writ  to  be  served  out  of  the 
jurisdiction  or  of  which  notice  is  to  be  ^iven  out  of  the  juris- 
diction (Or.  5,  r.  2). 

Renewal  of  Writs. — The  original  writ  remains  in  force  for 
twelve  months.  If  within  that  time  the  defendant  be  not  served 
then  the  Court  or  a  Justice,  on  the  application  of  the  plaintiff, 
and  if  satisfied  that  reasonable  efforts  have  been  made  to  effect 
service  on  the  defendant  or  for  other  good  reason,  may  order 
the  renewal  of  the  writ  for  six  months  (Or.  6,  r.  1). 

Service  of  Writ. — After  the  writ  has  been  duly  prepared 
and  issued  it  must  be  served  on  the  defendant  personally,  unless 
his  solicitor  undertakes  to  accept  service  and  enters  an  appearance 
(Or.  7,  r.  1).  It  may  be  served  anywhere  within  the  Common- 
wealth (Jud.  Act.,  sec.  25).  Service  is  effected  by  delivering  to 
and  leaving  with  the  defendant  a  copy  of  the  writ,  and  at  the 
same  time  showing  him  the  original  (Or.  7,  r.  2).  Special 
provision  is  made  for  the  service  on  certain  persons.  Where  a 
husband  and  wife  are  both  parties  they  must  both  be  served  (Or 
7,  r.  3);  where  an  infant  is  a  party  service. may  be  made  upon 
his  father  or  guardian,  or,  if  he  has  none,  then  upon  the  person 
with  whom  he  resides  or  under  whose  care  he  is,  or  the  C!ourt 
may  order  service  on  the  infant  himself  (Or.  7,  r.  4).  Service 
on  a  lunatic  defendant  may  be  made  on  his  committee,  or  if  he 
has  not  been  declared  of  unsound  mind,  or  if  he  has  been  so 
declared  but  no  committee  appointed,  service  may  be  made  on 
the  person  with  whom  he  resides  or  under  whose  care  he  is 
(Or.  7,  r.  5). 

In  the  absence  of  statutory  provision  service  on  a  cor- 
poration is  made  by  serving  on  the  mayor  or  other  head  officer, 
or  the  town  clerk,  manager,  or  other  chief  officer  within  the 
Commonwealth  (Or.  7,  r.  6).  Partners  may  be  served  by  service 
of  the  writ  upon  some  one  or  more  of  the  partners,  or  at  the 
principal  place,  within  the  Commonwealth,  of  the  business  of  the 
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partnership  upon  some  person  having  at  the  time  of   service 
control  or  management  of  the  business  there  (Or.  36,  r.  5). 

Substituted  Service. — If  a  defendant  cannot  be  promptly 
served  personally,  the  Court  or  a  Justice  may  make  an  order 
for  substituted  service,  or  for  the  substitution  for  service  of 
notice  by  advertisement  or  otherwise  (Or.  7,  r.  8). 

Service  out  of  the  Jurisdiction. — When  the  defendant 
is  a  British  subject  outside  the  jurisdiction  in  the  special  cases 
enumerated  in  Or.  8,  r.  1,  the  writ  may  be  served  upon  him  out 
of  the  jurisdiction.  If  it  appears  that  he  was  personally  served, 
or  reasonable  efforts  were  made  to  effect  personal  service,  and 
that  it  came  to  the  defendant's  knowledge,  and  either  that  he 
wilfully  neglects  to  appear  in  the  cause  or  that  he  is  living  out 
of  the  jurisdiction  in  order  to  defeat  and  delay  the  plaintiff,  the 
Court  or  a  Justice  may  direct  that  the  plaintiff  be  at  liberty  to 
proceed  in  the  cause  (Or.  8,  r.  2).  If  the  defendant  be  out  of 
the  jurisdiction  and  be  neither  a  British  subject  nor  in  British 
Dominions,  notice  of  the  writ  may  be  served  upon  him,  and 
similar  proceedings  taken  as  in  the  case  of  a  British  subject 
out  of  the  jurisdiction  (Or.  8,  r.  3).  The  person  serving  a  writ 
must  within  three  days  after  service,  indorse  upon  it  the  day  of 
the  month  and  week  of  service  (Or.  7,  r.  7)., 

Appearance. — The  defendant,  after  service,  must  enter  his 
appearance  to  the  writ  of  summons  in  the  District  Registry  from 
which  the  writ  was  issued  or  at  his  option,  when  he  neither 
resides  nor  carries  on  business  in  the  State  in  which  the  Registry 
is  situated,  either  at  that  Registry  or  at  the  Principal  Registry 
(H.C.R  Act,  sec.  6  (2),  Or.  9,  r.  1).  Appearance  must  be  entered 
within  the  specified  times  limited  in  the  writ  according  to  the  place 
of  service  (Or.  4,  r.  10).  Appearance  is  entered  by  delivering  to 
the  proper  officer  a  memorandum  in  writing  dated  on  the  day  of 
its  delivery  and  containing  the  name  of  the  defendant's  solicitor, 
or  stating  that  he  appears  in  person.  A  duplicate  of  the  memo- 
randum must  be  delivered  to  the  officer  at  the  same  time,  which, 
when  duly  sealed,  operates  as  a  certificate  of  appearance  (Or.  9, 
r.  2).  The  memorandum  must  contain  the  name  and  address  of 
the  defendant's  solicitor,  and  if  the  defendant  appears  in  person, 
his  address  and  an  address  for  service  (Or.  9,  rr.  3,  4).     If  two  or 
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more  defendants  appear  by  the  same  solicitor  and  at  the  same 
time,  the  names  of  all  the  defendants  must  be  inserted  in  one 
memorandum  (Or.  9,  r.  7).  When  an  infant  is  a  defendant  his 
solicitor,  on  applying  to  enter  an  appearance,  must  file  an  affidavit 
in  which  he  swears  that  the  person  mentioned  is  a  fit  and  proper 
person  to  act  as  guardian  ad  litem  of  the  defendant,  and  has  no 
interest  in  question  in  the  cause  adverse  to  the  infant  The 
written  consent  of  the  guardian  must  be  annexed  (Or.  9,  r.  13, 
App.,  Form  No.  8). 

Notice  of  Appearance.  —  The  defendant  on  the  day  on 
which  he  enters  appearance  gives  notice  to  the  plaintiffs  solicitor 
or  to  the  plaintiff  if  he  sues  in  person,  of  his  appearance.  The 
notice  may  be  given  either  by  notice  in  writing  served  in  the 
ordinary  way  at  the  address  for  service  or  by  prepaid  letter  and 
shall  in  either  case  be  accompanied  by  the  sealed  duplicate 
memorandum  (Or.  9,  r.  8). 

Conditional  Appearance. — Entry  of  appearance  without  a 
denial  of  jurisdiction  has  been  held  to  preclude  the  question  of 
jurisdiction  being  raised.  The  defendant,  if  he  intends  to  deny 
jurisdiction  may  enter  a  conditional  appearance  denying  the 
jurisdiction  of  the  Court.  He  shall  not  thereby  be  deemed  to 
have  submitted  to  the  jurisdiction.  He  may  thereupon  apply  to 
the  Court  or  Justice  for  an  order  to  set  aside  the  service  upon 
him  of  the  writ  or  notice  thereof  as  the  case  may  be  (Or.  9,  r.  12). 

Pleadings. — The  next  step  after  the  appearance  of  the 
defendant  is  the  delivery  by  the  plaintiff  of  his  statement  of 
claim.  A  commencement  is  thus  made  in  the  pleadings.  Every 
pleading  must  contain  a  statement,  as  brief  as  the  nature  of  the 
case  allows,  setting  out  the  material  facts  on  which  the  party 
pleading  relies  to  support  his  claim  or  defence.  Material  facts 
only  must  be  stated,  not  the  evidence  by  which  the  facts  are  to 
be  proved.  When  necessary  the  pleadings  must  be  divided  into 
paragraphs  numbered  consecutively,  and  each  containing,  as 
nearly  as  may  be,  a  separate  allegation  (Or.  14,  r.  1). 

The  Statement  of  Claim. — The  plaintiff  need  not  deliver 
to  the  defendant  any  pleading  in  which  he  formally  sets  out  his 
case  unless  the  defendant  at  the  time  of  entering  his  apperance 
or  within  ten  days  thereafter  gives  notice  that  he  requires  such  a 
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pleading.  The  pleading  then  delivered  by  the  plaintiff  is  called 
the  "  Statement  of  Claim  "  (Or.  16,  r.  4).  The  statement  of  claim, 
after  setting  out  concisely  all  the  material  facts  in  conformity 
with  the  rules  of  pleading,  must  state  specifically  the  relief  or 
remedy  which  the  plaintiff  claims,  whether  singly  or  in  the 
alternative  (Or.  14,  r.  2 ;  Or.  16,  r.  3). 

Statement  of  Defence.— The  defendant  if  he  intends  to 
dispute  the  plaintiff's  claim  must  deliver  to  defendant  his  answer 
to  the  claim,  this  is  called  the  Statement  of  Defence.  The 
defence  may  contain  a  general  denial  of  the  allegations  in  the 
statement  of  claim  (Or.  14,  rr.  15,  18,  19),  or  a  specific  denial 
of  allegations  of  fact  (Or.  14,  r.  10),  or  may  set  up  special  facts 
and  grounds  of  defence,  or  raise  issues  of  law  (Or.  14,  r.  26). 
The  defendant  may  also  pay  money  into  Court  by  way  of  satis- 
faction of  the  plaintiff's  claim,  and  with  or  without  a  denial  of 
his  liability.  This  the  plaintiff  may  accept,  and  if  he  do  the 
action  will  then  be  stayed  (Or.  18).  If  the  money  be  not  taken 
out  in  satisfaction  then  the  action  proceeds. 

Cross-claim. — A  defendant  may  plead  by  way  of  set-off  or 
set  up  by  way  of  cross-action  against  the  claim  of  the  plaintiff, 
any  right  or  claim  arising  out  of  the  plaintiff's  claim,  whether 
the  set-off  or  cross-claim  sound  in  damages  or  not.  The  set-off 
or  cross-claim  has  the  same  effect  as  a  cross-action  so  as  to  enable 
the  Court  to  pronounce  a  final  judgment  in  the  same  action,  both 
on  the  original  claim  and  on  the  cross  claim  (Or.  14,  r.  3).  The 
cross-claim  is  not  as  wide  as  the  counter-claim  provided  for  in 
the  rules  under  the  English  Judicature  Act,  as  it  must  arise  out 
of  or  be  connected  with  the  plaintiff's  claim  (Jud.  Act,  sec.  32.) 

If  the  set-off  or  cross-claim  cannot  be  conveniently  disposed 
of  in  the  pending  action,  the  Court  or  a  Justice  may  order  it  to 
be  struck  out  or  disposed  of  separately  (Or.  14,  r.  3). 

If  the  plaintiff  is  not  required  to  deliver  a  statement  of  claim 
then  the  defendant  must  deliver  a  defence  within  sixteen  days 
after  his  appearance  (Or.  17,  r.  7).  When  a  statement  of  claim  is 
delivered  the  defendant  must  deliver  the  defence  within  eight 
days  of  the  delivery  of  the  claim  or  from  the  time  limited  for 
appearance  whichever  is  the  later  time  (Or.  17,  r.  6). 
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Reply.  —  The  plaintiff  may  within  eight  days  after  the 
defence  has  been  delivered  deliver  a  reply  (Or.  19,  r.  1).  This 
generally  contains  the  joinder  of  issue,  but  by  way  of  confession 
and  avoidance  it  may  contain  admissions  of  the  allegation  in  the 
defence,  and  set  up  other  matter  specifically  in  answer  thereto 
(Or.  14,  r.  16).  The  joinder  of  issue  operates  as  a  denial  of  every 
material  allegation  of  fact  in  the  pleading  upon  which  issue  is 
joined  (Or.  14,  r.  1 7).  If  the  defendant  sets  up  a  defence  by  way  of 
cross-action  the  plaintiff  in  his  reply  may  set  up  any  matter  arising 
out  of  the  facts  alleged  in  the  defence  which  would  be  available 
to  him  as  a  defence  if  the  defence  were  a  statement  of  claim  in  an 
action  against  him.  He  may  so  plead  notwithstanding  that  the 
reply  may  in  itself  be  in  the  nature  of  a  cross-action  (Or.  17, 
r.  10).  No  pleading  subsequent  to  a  reply  other  than  a  joinder  of 
issue  can  be  pleaded  without  leave  of  the  Court  or  a  Justice 
(Or.  19,  r.  2). 

Close  of  Pleadings. — As  soon  as  any  party  has  joined 
issue  upon  the  preceding  pleading  of  the  opposite  party  simply 
without  adding  any  further  pleading  thereto,  the  pleading  as 
between  the  parties  shall  be  deemed  to  be  closed  (Or.  19,  r.  4). 

Demurrer. — Points  of  law  may  be  raised  by  the  pleadings 
(Or.  14,  r.  26),  and  any  party  may  also  demur  to  any  pleading 
of  the  opposite  party  on  the  ground  that  the  facts  alleged  in  it 
do  not  show  any  cause  of  action,  claim  for  damages,  ground  of 
defence,  set-off,  cross-claim,  or  reply,  as  the  case  may  be  (Or.  21, 
r.  1).  The  demurrer  must  be  delivered  as  any  other  pleading 
(r.  3).  The  party  whose  pleading  is  demurred  to  may  amend  on 
payment  of  costs  (Or.  21,  r.  8).  When  delivered  either  party 
may  set  the  demurrer  down  for  argument  before  the  Court  If 
the  demurrer  be  not  set  down  and  notice  given  within  ten  days 
after  delivery,  and  the  party  whose  pleading  is  demurred  to  does 
not  amend  within  that  time,  then  the  demurrer  shall  be  held 
sufficient,  with  the  same  result  as  to  costs  as  if  it  had  been 
allowed  on  argument,  and  the  same  judgment  may  be  entered 
thereon  (Or.  21,  r.  7).  When  a  demurrer  to  the  whole  of  any 
pleading,  so  far  as  it  relates  to  a  separate  cause  of  action,  is 
allowed  or  overruled,  the  Court  gives  such  judgment  as  upon 
the  pleadings  the  successful  party  appears  to  be  entitled  to  (Or.  21, 
r.  10).     Where  demurrer  is  allowed  to  a  part  of  a  pleading  that 
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part  is  deemed  to  be  struck  out  (r.  11).  When  a  demurrer  is 
overruled  the  Court  may  allow  the  demurring  party  to  raise  by 
further  pleading  any  ease  he  desires  to  set  up  in  opposition  to 
the  matter  demurred  to  (Or.  21,  r.  12).  Questions  of  law  may  be 
also  raised  by  special  case  (Or.  29). 

Trial  without  Pleadings. — Trial  of  the  action  may,  how- 
ever, be  held  without  pleadings.  When  the  indorsement  of  the 
writ  contains  a  statement  sufficient  to  give  notice  of  the  nature  of 
the  plaintiffs  claim,  the  plaintiff  may  also  indorse  on  it  a  notice 
that  if  the  defendant  appears  the  plaintiff  intends  to  proceed  to 
trial  without  pleadings  (Or.  13,  r.  1).  In  such  a  case  no  pleadings 
are  delivered  except  by  order  of  the  Court,  and  trial  may 
accordingly  proceed.  The  defendant  may  apply  for  a  statement 
of  claim.  If  such  an  application  be  not  granted  the  Judge  may 
order  the  trial  to  proceed  without  pleadings,  and  also  require 
either  party  to  deliver  particulars  of  his  claim  or  defence  (Or.  13, 
r.  3).  '  The  parties  may  also  agree  to  the  trial  of  questions  of 
fact  without  pleadings  (Or.  29,  r.  9,  et  seq). 

Amendment. — Ample  provision  is  made  in  both  the  High 
Court  Procedure  Act  and  rules  for  amendment  Under  sea  23 
the  High  Court  or  a  Justice  may  amend  any  defect  or  error  in 
any  proceedings.  All  necessary  amendments  must  be  made  for 
the  purpose  of  determining  the  real  questions  in  controversy. 
The  Court  or  a  Justice  may  in  any  cause  or  matter,  and  at  any 
stage  allow  or  direct  either  party  to  alter  or  amend  the  writ  of 
summons  or  any  indorsement  thereon,  or  any  pleadings  or  other 
proceedings,  in  such  manner  and  on  such  terms  as  are  just  (Or. 
24).  The  plaintiff  may,  without  leave,  amend  his  statement  of 
claim  before  replying  (Or.  24,  r.  3),  and  a  defendant  who  has 
pleaded  a  set-off  may  without  leave  amend  the  set-off  before 
pleading  to  the  reply  (lb.,  r.  4).  When  any  party  has  amended 
his  pleading  or  indorsement,  the  opposite  party  must  plead  to  the 
amended  pleading  or  indorsement  or  amend  his  pleading.  If  he 
has  pleaded  and  does  not  amend  then  he  shall  be  deemed  to  rely 
on  his  original  pleading  (Or.  24,  r.  6). 

Interlocutory  Applications.— Before  the  trial  is  pro- 
ceeded with  it  is  nearly  always  necessary  to  make  interlocutory 
applications  of  some  kind.     After  the  appearance  of  the  defen- 
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dant  a  general  summons  for  directions  may  be  taken  out  (Or.  12, 
r.  1).  The  summons  specifies  the  matters  as  to  which  directions 
are  desired  (Or.  12,  r.  1).  The  party  to  whdhi  the  summons  is 
addressed  shall  also  make  application  for  an  order  as  to  direc- 
tions as  to  any  interlocutory  matter  he  desires  (Or.  12,  r.  5). 
Upon  the  hearing  of  the  summons,  as  far  as  practicable,  the 
Court  of  Justice  must  make  an  order  with  respect  to  the 
following  matters : — Pleading,  particulars,  admissions,  discovery, 
interrogatories,  inspection  of  documents,  inspection  of  real  or 
personal  property,  examination  of  witnesses,  place  and  mode 
of  trial.  In  addition  to  these  other  interlocutory  applications 
may  be  made — that  is  to  say,  security  for  costs  of  a  plaintiff 
ordinarily  resident  beyond  the  Commonwealth  (Or.  25,  r.  9),  the 
preparation  of  issues,  and  where  necessary  inquiries  and  accounts 
(Or.  28,  rr.  1,  2),  the  interim  preservation,  custody  and  manage- 
ment of  property,  the  appointment  of  a  receiver,  the  making  of  a 
stop-order  (Or.  37,  Jud.  Act,  sec.  16  (6)),  applications  relating 
to  the  conduct  of  a  cause  or  matter  (Jud.  Act,  sec.  16  (a)),  the 
enlarging  or  abridging  of  time  (Or.  45,  r.  6),  the  adding  of  or 

substitution  of  parties  (Or.  2),  and  such  other  applications  of  a 
like  nature. 

Notice  of  Trial. — The  pleadings  having  been  closed  notice 
of  trial  should  be  given  by  the  plaintiff  (Or.  30,  r.  6).  If  the 
plaintiff  fails  to  give  notice  within  three  months  after  he  is  first 
entitled  to  do  so,  the  defendant  may  give  notice  (Or.  30,  r.  7). 
Notice  of  the  trial  must  be  given  before  entering  the  action  for 
trial ;  if  the  notice  be  given  the  action  may  be  entered  for  trial 
notwithstanding  the  pleadings  are  not  closed  (Or.  30,  r.  10).  The 
entry  must  be  made  within  six  days  after  notice  of  trial  is  given 
(Or.  30,  r.  11).  If  the  plaintiff  omits  to  enter  the  action  for  trial, 
the  defendant  may  enter  it  for  trial  (Or.  30,  r.  14).  The  party 
entering  the  action  for  trial  is  bound  to  deliver  to  the  proper 
oflicer  two  copies  of  the  whole  of  the  pleadings,  if  any,  for  the  use 
of  the  Justice  at  the  trial  (Or.  30,  r.  15). 

Proceedings  at  the  Trial. — When  the  action  is  called  on 
if  the  plaintiff  appears,  and  the  defendant  does  not,  then  the 
plaintiff  may  prove  his  claim,  so  far  as  the  burden  lies  on  him 
(Or.  30,  r.  16) ;  if  the  defendant  appears  and  the  plaintiff  does 
not,  the  defendant  is  entitled  to  a  judgment  dismissing  the  action 
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(Or.  30,  r.  17).  If,  however,  a  judgment  be  obtained  through 
default  of  appearance  of  either  party  at  the  trial,  the  judgment 
may  be  set  aside  (Or.  30,  r.  18).  The  justice  has  power,  however, 
to  adjourn  if  expedient  for  the  interest  of  justice  (lb,,  r.  19). 

The  Trial. — When  all  the  parties  appear  at  the  trial  then  the 
action  proceeds.  In  general  the  testimony  at  trial  of  the  action  is 
given  orally  in  open  Court  (H.C.P.  Act,  sec.  21).  The  High  Court 
or  a  Justice  may  order  the  examination  of  a  witness  on  oath 
orally  or  on  interrogatories  before  the  Court  or  a  Justice  or  any 
person  (H.C.P.  Act,  sec.  19),  and  may  also  order  the  particular 
facts  in  issue  in  the  action  to  be  proved  by  affidavit  at  the  trial ; 
but  the  order  shall  not  be  made  if  any  party  to  the  action  desires 
in  good  faith  the  attendance  at  the  trial  of  the  proposed  witness 
for  cross-examination  (H.C.P.  Act,  sec.  20  (3)).  The  trial,  subject 
to  the  Judiciary  Act  and  High  Court  Procedure  Act  and  rules 
made  thereunder,  proceeds  according  to  the  laws  relating  to  pro- 
cedure evidence  and  competency  of  witnesses  of  the  State  in  which 
the  trial  is  taking  place  (Jud.  Act,  sec.  79  ;  H.C.P.  Act,  sec.  18). 

At  the  conclusion  of  the  taking  of  the  evidence  the 
Justice  may  state  a  case  or  reserve  a  question  for  the  con- 
sideration of  the  Full  Court  or  direct  any  question  to  be 
argued  before  the  Full  Court  (Jud.  Act,  sec.  18).  When 
the  plaintiflF  at  the  trial  fails  to  establish  by  his  evidence 
such  a  case  as  to  call  for  an  answer  from  the  defendant,  the 
Court  may  direct  judgment  of  nonsuit  to  be  entered  (Or.  30, 
r.  20),  but  such  judgment  shall  not  have  the  effect  of  a  judg- 
ment on  the  merits  for  the  defendant  (/6.,  r.  21).  The  Justice 
may  at  or  after  the  trial  direct  that  judgment  be  entered  for  any 
or  either  party,  or  may  adjourn  the  case  for  further  consideration, 
or  may  leave  any  party  to  move  for  judgment  (Or.  30,  r.  22 ; 
Or.  33).  At  every  trial,  when  the  officer  present  at  the  trial  is 
not  the  officer  by  whom  judgment  ought  to  be  entered,  the 
associate  shall  enter  all  such  findings  of  fact  as  the  Justice 
directs  to  be  entered,  and  the  directions,  if  any,  of  the  Justice  as 
to  judgment,  and  the  certificates,  if  any,  granted  by  the  Justice, 
in  the  book  kept  for  the  purpose  (Or.  30,  r.  23).  If  the  Justice 
directs  that  any  judgment  be  entered  for  any  party  absolutely, 
then  the   certificate   of   the  associate  to  that  effect  shall   be  a 
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suflScient  authority  to  the  proper  officer  to  enter  judgment  accord- 
ingly (Or.  30,  r.  24).  The  Court  may  make  such  judgments  as 
are  necessary  for  doing  complete  justice  in  the  action  (Jud.  Act, 
sec.  31),  and  may  grant  any  remedies  to  which  the  parties  are 
entitled  in  respect  of  any  legal  or  equitable  claim  brought  forward 
in  the  action  (Jud.  Act,  sec.  32). 

Proceedings  in  Chambers  under  Judgment.  —  When 
judgment  has  been  entered  up  it  may  be  necessary  to  make 
further  applications  in  Chambers  in  matters  of  account,  pay- 
ment or  transfer  of  money  or  securities  standing  to  the  credit 
of  an  action  where  there  ha;S  been  a  judgment  or  order  declaring 
rights,  or  for  orders  on  further  consideration  and  applications  of 
a  like  nature.  These  may  be  made  in  Chambers  (Or.  40).  The 
applications  are  made  on  summons  (Or.  40,  r.  2,  et  seq). 

Appeals. — The  party  who  has  succeeded  in  obtaining  judg- 
ment is  entitled  to  execution.  This  judgment  may,  however,  be 
appealed  from.  Appeals  to  the  Full  Court  from  the  judgments 
of  Justices  of  the  High  Court  are  by  way  of  re-hearing  (Rules  of 
Court,  Part  II.,  sec.  l,r.  1),  and  are  instituted  by  notice  of  appeal 
(76.,  r.  2).  The  notice  must  be  served  on  all  parties  directly 
affected  bj^  the  appeal  (r.  3).  The  Full  Court  has  all  the  powers 
and  duties  as  to  amendment  and  otherwise  of  the  Court  appealed 
from,  and  has  full  discretionary  power  to  receive  further  evidence 
upon  questions  of  fact,  which  evidence  may  be  taken  either  by 
oral  examination  in  Court,  by  affidavit,  or  by  deposition  before 
an  examiner  or  commissioner  {lb,,  r.  9). 

On  hearing  the  appeal  the  Court  has  power  to  draw  inferences 
of  ffitct,  not  inconsistent  with  the  findings  of  the  jury,  if  any,  and 
to  give  any  judgment  which  ought  to  have  been  given  in  the  first 
instance,  or  to  make  such  further  order  as  the  case  requires. 
These  powers  may  be  exercised  by  the  Court  notwithstanding 
that  the  notice  of  appeal  is  that  part  only  of  the  decision  may  be 
reversed  or  varied,  and  such  powers  may  be  exercised  in  favour 
of  all  or  any  of  the  respondents  or  parties,  although  such  respond- 
ents or  parties  have  not  appealed  or  complained  of  the  decision 
(r.  10).  If  the  respondent  desires  to  appeal  he  need  not  give 
notice  of  a  cross  appeal,  but  if  he  desires,  at  the  hearing  of  an 
appeal,  to  contend  that  the  appeal  should  be  varied,  then  he  must 
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give  notice  of  such  intention.  His  omission  to  do  so  does  not, 
however,  diminish  the  powers  of  the  Court  when  hearing  the 
appeal  (r.  11).  Every  application  for  a  new  trial  or  to  set  aside 
a  verdict,  finding  or  judgment  in  an  action  tried  by  a  Justice 
without  a  jury,  is  by  way  of  appeal  to  the  Full  Court  (r.  18). 
When  the  application  is  for  a  new  trial,  or  to  set  aside  a  verdict, 
finding  or  judgment  in  an  action  in  which  a  verdict  has  been 
found  by  a  jury,  then  the  application  must  be  made  to  the  Full 
Court  by  motion  on  notice.  The  notice  states  the  grounds  of  the 
application  and  whether  all  or  part  only  of  the  verdict,  finding  or 
judgment  is  complained  of  (r.  19).  Upon  the  hearing  of  an  appli- 
cation for  a  new  trial  or  to  set  aside  the  verdict  or  finding  of  a  jury, 
the  Court  may,  if  satisfied  that  it  has  before  it  all  the  materials 
necessary  for  finally  determining  the  questions  in  dispute,  or  emy 
of  them,  or  for  awarding  any  relief  sought,  give  judgment  accord- 
ingly, and  may  for  that  purpose  draw  any  inference  of  fact  not 
inconsistent  with  the  findings  of  the  jury,  if  any  ;  or  may,  if  it  is 
of  opinion  that  it  has  not  suflScient  materials  before  it  to  enable  it 
to  give  judgment,  direct  the  motion  to  stand  over  for  further 
consideration,  and  may  direct  such  issues  or  questions  to  be  tried 
or  determined  and  such  accounts  and  inquiries  to  be  taken  and 
made  as  it  thinks  fit  (r.  23).  An  appeal  or  motion  for  a  new  trial 
or  to  set  aside  a  verdict,  finding  or  judgment  unless  the  Court  or 
a  Justice  so  orders,  shall  not  operate  to  stay  proceedings  in  the 
action  (r.  25). 

Execution. — When  judgment  has  been  obtained  by  a 
successful  plaintiff*  he  is  entitled  to  execution,  that  is,  that  process 
of  the  law  by  which  the  judgment  or  order  of  the  Court  is  enforced. 
The  judgment  in  his  favor  has  efifect,  and  may  be  executed 
throughout  the  Commonwealth  (Jud.  Act,  sec.  25).  The  Court 
maj^  for  the  execution  of  the  judgment,  direct  the  issue  of  such 
process  as  is  prescribed  by  Statute  or  rule  of  Court  (Jud.  Act, 
sec.  31).  The  remedies  for  enforcing  a  judgment  of  the  High 
Court  in  a  State  are  the  particular  remedies  allowed  by  the  laws 
of  the  State  to  persons  in  whose  favor  a  judgment  of  the  Supreme 
Court  is  given  in  like  case  (H.C.P.  Act,  sec.  26).  The  matter  of 
execution  is  only  to  a  limited  extent  dealt  with  by  the  Rules  of 
Court.  Provision  is  made  for  attachment,  and  for  enforcing 
judgment  against  partnerships. 
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Attachment  and  Committal. — If  the  plaintiff  obtains 
against  the  defendant  a  judgment  or  order  for  the  payment  of 
money  into  Court,  or  for  the  performance  of  a  judgment,  order  or 
writ  by  which  the  defendant  is  required  to  do  any  act  other  than 
the  payment  of  money,  it  may  be  enforced  by  writ  of  attachment 
(Or.  35,  r.  1 ).  The  writ  is  directed  to  tlie  Marshal  to  arrest  and 
bring  before  the  Court  the  person  against  whom  it  is  issued,  in 
order  that  he  may  answer  an  alleged  contempt,  and  perform  such 
order  as  the  Court  shall  make.  The  writ  cannot  issue  without 
leave  of  the  Court  or  a  Justice,  to  be  applied  for  on  notice  to  the 
party  against  whom  the  attachment  is  to  be  issued  (Or.  35,  r.  4). 
If  the  judgment  or  order  require  the  defendant  to  abstain  from 
doing  any  act,  it  may  be  enforced  by  committal  to  prison  (Or.  35, 
r.  2).  An  undertaking  to  do  any  act  other  than  the  payment  of 
money  to  some  person  may  be  enforced  by  attachment,  and 
an  undertaking  to  abstain  from  doing  an  act  by  committal 
(Or.  35,  r.  3).  If  the  undertaking  be  not  performed,  the  Court  or 
Justice  may,  in  the  first  instance,  make  a  peremptory  order  for  the 
performance  of  the  act  undertaken  to  be  done  (Or.  35,  r.  5). 
Applications  for  committal  must  be  made  by  motion  on  notice 
which  must  be  served  personally,  unless  the  Court  or  Justice 
authorises  substituted  service  (Or.  35,  r.  6).  The  writ  of  attach- 
ment is  in  many  cases  a  true  process  of  execution.  Committal  for 
contempt,  where  there  has  been  a  breach  of  a  judgment  or  order, 
is  for  purposes  of  punishment  only. 

Execution  against  a  Firm. — If  the  defendants  against 
whom  judgment  has  been  recovered  are  a  firm,  then  execution 
may  issue — (a)  against  any  property  of  the  partnership  within 
the  Commonwealth  ;  (b)  against  any  person  who  has  appeared  in 
the  action  in  his  own  name,  or  who  has  admitted  on  the  pleadings 
that  he  is,  or  who  has  been  adjudged  to  be  a  partner ;  (c)  against 
any  person  who  has  been  individually  served,  as  a  partner,  with 
the  writ  of  summons,  and  has  failed  to  appear.  If  the  plaintiff 
claims  to  be  entitled  to  issue  execution  against  any  other  person 
as  being  a  member  of  the  firm,  he  may  apply  for  leave  so  to  do 
to  the  Court  or  Justice  (Or.  36,  r.  10). 

Proceedings  other  than  Actions. — The  outline  of  an 
action  has  now  been  given,  but  not  the  details  for  which  the 
rules  must  be  consulted.  The  rules  distinguish  between  causes 
and   matters.      Causes    commenced    by   writ    of  summons   are 
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called  actions.  Excluded  from  the  term  "action"  are  some  of 
the  civil  proceedings  on  the  Crown  side.  They  are  those  cases  in 
which  the  subject  seeks  the  Crown's  aid  by  the  exercise  of  the 
royal  prerogative.  They  are  applications  for  writs  of  ceHiorari, 
TiiandiLVfius  and  prohibition,  and  for  leave  to  exhibit  an  informa- 
tion of  qiio  warranto  (Or.  41).  The  rules  deal  also  with  the 
procedure  for  applications  for  \vrits  of  habeas  corj)as  (Or.  42). 

Causes  and  matters  in  the  High  Court  may  be  commenced  by 
writ  of  summons,  motion,  originating  summons,  or  order  to  show 
cause.  Causes  and  matters  which  are  by  any  Act  or  rules  of 
court  required  or  authorized  to  be  commenced  by  motion,  whether 
on  notice  or  ex  parte,  or  by  originating  summons,  or  order  to 
show  cause,  or  in  any  other  specified  manner,  shall  or  may, 
respectively,  be  so  commenced.  Except  as  aforesaid,  and  except 
as  otherwise  provided  by  any  Act,  all  causes  in  the  Court  shall 
be  commenced  by  writ  of  summons.  When  by  any  Act  or  Rules 
of  Court  any  person  is  authorized  to  make  any  application  to  the 
Court  or  a  Justice  with  respect  to  any  matter  which  is  not  already 
the  subject-matter  of  a  pending  cause  or  matter,  and  no  other 
mode  of  making  the  application  is  prescribed  by  the  Act  or  Rules, 
the  application,  if  made  to  the  Court,  shall  be  made  by  motion, 
and,  if  made  to  a  Justice,  shall  be  made  by  originating  summons 
<0r.  1,  r.  1). 

The  Appellate  Jurlsdiction  of  the  High  Court. — Appeal 
rules  have  been  made  dealing  with  appeals  from  (1)  Justices  of 
the  High  Court,  in  Court  or  in  Chambers ;  (2)  from  the  Judges  of 
the  Supreme  Courts  of  the  States  in  the  exercise  of  federal 
jurisdiction ;  (3)  from  the  decisions  of  inferior  Courts  in  the 
exercise  of  federal  jurisdiction ;  (4)  from  the  Supreme  Courts  of 
the  States  (Rules  of  Court,  Part  II).  Appeals  from  judgments  of 
Justices  of  the  High  Court  in  actions  and  applications  for  a  new 
trial  have  been  referred  to  above.  Ex  parte  applications,  when 
refused  by  a  single  Justice,  maybe  renewed  exjfarte  by  way  of  appeal 
to  the  Full  Court  within  the  times  prescribed  (Sec.  1,  r.  6).  All  the 
provisions  regulating  appeals  from  Justices  of  the  High  Court 
Apply  to  appeals  to  the  High  Court  from  judgments  of  the  Judges 
of  the  Supreme  Courts  of  the  States  sitting  as  Judges  of  the 
jBrst  instance  in  the  exercise  of  federal  jurisdiction  and  to 
Applications  for  new  trials  or  to  set  aside  a  verdict,  finding  or 
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judgment  subject  only  to  necessary  modifications  with  respect  to 
the  notice  of  appeal  and  the  delivery  and  transmission  of 
documents  (Sec.  2).  Appeals  from  the  inferior  Courts  exer- 
cising federal  jurisdiction  must  be  entered  for  hearing  in  the 
High  Court  within  such  times  as  like  appeals  to  the  Supreme 
Court  are  required  to  be  entered.  The  entry  shall  be  made  at 
the  Registry  at  which  notices  of  appeals  from  decisions  of  the 
Judges  of  the  Supreme  Court  of  the  State  in  the  exercise  of 
federal  jurisdiction  are  required  to  be  filed  and  shall  be  entered  in 
accordance  T\4th  the  practice  of  the  Supreme  Court  of  the  State 
relating  to  like  appeals  (Sec.  iii). 

Appeals  from  the  State  Supreme  Courts  are  instituted  by 
notice  of  appeal,  served  and  filed  as  prescribed,  and  by  giving  the 
prescribed  security  (Sec.  iv.,  r.  1).  This  security  is  fixed  at  £50 
(H.C.P.  Act,  sec.  35  (3) ).  Leave  or  special  leave  to  appeal  where 
required  may  be  given  by  the  High  Court  on  motion  ex  imrte  (n 
2).  Notice  of  tlie  appeal  should  be  served  on  all  parties  directly 
affected  by  the  appeal  (r.  3).  If  the  appeal  is  of  right  the  notice 
should  be  served  within  twenty -one  days  from  the  date  of  the 
judgment  appealed  from ;  if  by  leave  of  the  High  Coui-t  within 
twenty -one  days  from  the  date  of  the  order  giving  leave  to  appeal 
(r.  4).  Within  this  time  a  copy  of  the  notice  of  appeal  must  be 
filed  in  the  Court  from  which  the  appeal  is  brought  (r.  7).  Within 
three  months  of  service  of  the  notice  of  appeal  security  for  the 
costs  of  appeal  must  be  given  (r.  10)  and  the  papers  are  then 
transmitted  to  the  High  Court  (r.  11).  Tlie  appeal  must  be  entered 
for  hearing  (r.  12).  It  is  not  necessary  for  respondent  to  give 
notice  of  motion  by  way  of  cross-appeal,  but  if  desirous  of  con- 
tending that  the  decision  appealed  from  should  be  varied,  he  may, 
within  the  time  prescribed,  give  notice  of  his  intention  to  so  con- 
tend. The  omission  to  give  such  notice  shall  not  diminish  the 
powei^  of  the  High  Court  when  hearing  the  appeal  (r.  13).  An 
interlocutory  judgment  or  order  from  which  there  has  been  no 
appeal  shall  not  operate  to  prevent  the  High  Coui-t  from  giving 
such  decision  upon  the  appeal  as  is  just  (r.  17).  When  an  appeal 
has  been  duly  instituted  the  execution  of  the  judgment  appealed 
from  shall  be  stayed  until  the  party  desiring  to  prosecute  it  ha» 
given  sufficient  security,  to  the  satisfaction  of  the  Court  from 
which  the  appeal  is  brought,  to  abide  the  decision  of  the  High 
Court  upon  the  hearing  of  the  appeal  (r.  19). 
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No.  6  of  1908. 

An   Act   to  make   provision   for   the   Exercise   of  the 
Judicial  Power  (a)  of  the  Commonwealth. 

[Assented  to  25th  August,  1903]. 

BE  it  enacted  by  the  King's  Most  Excellent  Majesty,  the  Senate, 
and  the  House  of  Representatives  of  the  Commonwealth  of 
Australia,  as  follows : — 

(a)  "Judicial  Pcwer."— The  Constitution  of  the  Commonwealth,  like 
that  of  the  United  States,  and  that  of  the  Dominion  of  Canada,  has  distributed 
the  powers  of  government  into  three  great  divisions  of  Executive,  Legislative,  and 
Judicial.  To  avoid  conflict,  the  functions  of  each,  within  its  own  sphere,  must,  as 
far  as  practicable,  be  kept  separate  and  distinct.  Per  Harrison,  C.J.,  in  Re 
Hamillon  and  X.  W.  Rail.  Co.,  .39  Upper  Canada  Rep.,  p.  112.  The  distinction 
between  the  departments,  undoubtedly,  is  that  the  Legislature  makes  the  law,  the 
Executive  enforces,  and  the  Judiciary  construes  it;  per  Marshall,  C.J.  (U.S.), 
Wayman  v.  Southard,  10  Wheat.  46  ;  Gooleyy  Const.  Lim.  (5th  ed.),  109.  The 
judicial  function  is  that  of  hearing  and  determining  questions  which  arise  as  to 
the  interpretation  of  the  law  and  its  application  to  particular  cases  between 
parties.  To  declare  what  the  law  is  or  has  been  is  judicial  power  ;  to  declare 
what  the  law  shall  be,  is  legislative;  Cooky  Count.  Lim.,  p.  94.  "Judicial 
Power  "  means  that  power  with  which  courts  are  clothed  for  the  purpose  of  the 
trial  and  determination  of  causes  ;  United  States  v.  Arredondo,  6  Peters,  691  ; 
Nashville  G.  <Jb  St.  L.  Railway  Co,  v.  Taylor,  86  Fed.  Rep.,  168;  the  power  con- 
ferred to  render  a  judgment  or  decree  ;  Rhode  Island  v.  Massachusetts,  12  Peters, 
657.  Desty^s  Federal  Procedure,  vol.  I.,  p.  4.  The  essential  nature  of  the 
judicial  power  and  the  classes  of  subjects  to  which  it  extends,  as  well  as  its 
relations  with  the  functions  of  its  co-ordinate  legislative  and  executive  depart- 
ments, were  most  carefully  considered  by  the  Supreme  Court  of  the  United 
States  in  the  great  case  of  Georgia  v.  Stanton,  6  Wall. ,  p.  50.  In  that  case  the 
State  of  Georgia  commenced  a  suit  in  the  Supreme  Court  to  obtain  an  injunction 
restraining  Mr.  Stanton,  Secretary  of  War,  and  others,  from  carrying  into  effect 
certain  Federal  Statutes  commonly  known  as  the  Reconstruction  Acts.  The  Court 
held  that  the  subject  matter  of  the  suit  was  wholly  political,  and  beyond  the  domain 
of  the  judiciary;  that  it  belonged  exclusively  to  the  legislative  and  executive 
departments.    The  Court  refused  to  acquiesce  in  the  doctrine  that  every  case 
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involviog  a  decision  upon  the  validity  of  a  Federal  Statute  was  necessarily 
political ;  it  was  only  political  when  it  involved  the  existence  de  jure  of  a 
government,  or  the  legality  of  some  act  or  proceeding  purely  of  an  executive  and 
governmental  character ;  Pomeroy,  Const.  Law^  p.  624. 

But  though  the  distinction  between  the  three  departments  is  broad  and 
fundamental,  it  is  difficult  to  define  their  powers  exactly.  Judicial  acts  have,  of 
necessity,  points  of  contact  with  both  executive  and  legislative  acts.  In  Great 
Britain,  owing  to  the  supremacy  of  the  legislative  power,  the  distinction  has  not 
been  the  subject  of  decision  in  the  Courts,  though  it  is  recognised  by  commentators. 
In  the  Commonwealth  Constitution,  however,  each  power  is  vested  in  distinct 
organs,  and  it  becomes  important  to  define  the  principles  on  which  the  distinction 
is  based.  A  similar  separation  of  functions  is  prescribed  in  the  Constitution  of  the 
United  States,  as  well  as  in  the  Constitutions  of  the  States  of  the  Union  ;  and,  also, 
though  to  a  less  degree,  in  the  Constitution  of  the  Canadian  Dominion  ;  Quick  and 
Garraiif  Annot.  Const.,  p.  720. 

Any  clear  invasion  of  judicial  functions  by  the  executive  or  by  the  legislature, 
or  any  allotment  to  the  judiciary  of  executive  or  legislative  functions  would  be 
equally  unconstitutional.  It  has  been  held  in  the  United  States  that  neither  the 
legislative  nor  the  executive  branches  of  the  government  can  constitutionally  assign 
to  the  judiciary  any  duties  but  such  as  are  properly  judicial,  and  to  be  performed 
in  a  judicial  manner.  Nor  can  the  executive  or  legislative  departments  review  or 
sit  as  a  court  of  error  on  the  judicial  acts  or  opinions  of  the  courts  of  the  United 
States.  (Baker'a  Annot.  Const,  of  the  U.S.,  p.  121).  "Executive  power  is  so 
intimately  connected  with  the  legislative  that  it  is  not  easy  to  draw  a  line  of 
separation  ;  but  the  grant  of  the  judicial  power  to  the  department  created  for  the 
purpose  of  exercising  it  must  be  regarded  as  an  exclusive  grant,  covering  the 
whole  power,  subject  only  to  the  limitations  which  the  constitutions  impose,  and 
to  the  incidental  exceptions  before  referred  to  "  (i.e.,  cases  where  the  exercise  of 
judicial  functions  by  the  legislature  is  warranted  by  parliamentary  usage,  and 
incidental,  necessary  or  proper  to  the  exercise  of  legislative  authority);  Cooley 
ConKt.  Lim.,  p.  106. 

**  Whatever  be  the  form  in  which  the  jurisdiction  of  the  courts  of  the  United 
States  is  invoked,  it  is  essential  to  the  exercise  of  the  jurisdiction  that  there 
should  be  a  *  case '  before  the  court,  that  is,  a  subject  matter  of  litigation  contested 
by  competent  parties.  It  is  also  essential  that  the  question  for  decision  be  judicial 
in  character,  for  the  courts  cannot  decide  political  questions,  such  as  whether  or 
not  the  people  of  a  State  have  altered  their  form  of  government  by  abolishing  an 
old  government  and  establishing  a  new  one  in  its  place,  nor  whether  or  not,  in  a 
foreign  country,  a  new  government  has  been  established,  nor  can  the  courts  by 
injunction  restrain  a  State  from  the  forcible  exercise  of  legislative  power  over  an 
Indian  tribe  *  asserting  their  independence,  the  right  to  which  the  State  denies,* 
nor  enjoin  the  executive  department  of  the  government  of  the  United  States  from 
carrying  into  effect  acts  of  Congress  alleged  to  be  unconstitutional.  MisftitHippi  v. 
Johnson,  4  Wall.,  475  ;  Georgia  v.  Stanton,  6  ib.,  50.  Such  questions  can  only  be 
decided  by  the  political  power,  *  and  when  that  power  has  decided,  the  courts  are 
bound  to  take  notice  of  its  decision  and  to  follow  it.*  Luther  v.  Borden,  7  How. 
147.  Upon  this  principle,  the  recognition  by  Congress  and  the  executive  of  the 
State  governments  of  the  then  lately  rebellious  States  as  reconstructed  after  the 
suppression  of  the  rebellion  was  held  to  be  binding  upon  the  judicial  department 
of  the  government.  Texas  v.  White,  7  Wall.,  700,  701.  But  the  courts  may  com- 
pel the  performance  of  a  ministerial  and  non -discretionary  duty  by  an  executive 
officer,  as,  for  instance,  the  delivery  of  a  signed  and  sealed  commission  to  an 
officer  who  has  been  appointed,  nominated  and  confirmed.  Marhury  v.  Madison, 
1  Cr.  137,  or  the  crediting  to  a  government  creditor  of  a  sum  of  money  found  by 
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the  Treasury  to  be  due  under  the  express  terms  of  an  act  of  C^ongress.  Kendall 
d:c.  PMtnKMter-Gfn.  v.  Stockton,  12  Pet.  527."  PcUtrwn,  Ftderal  Restraints  on  State 
Action,  211  to  212. 

A  grant  of  judicial  power  does  not  confer  upon  the  Federal  Courts  jurisdic- 
tion of  a  suit  or  proceeding  by  one  State  against  another  State  of  such  a  nature 
that  it  could  not,  on  settled  principles  of  public  and  international  law,  be  enter- 
tained by  the  judiciary  of  the  other  State.  Wisconsin  v.  Pelican  Ins.  Co. ,  127  U.S., 
p.  265.  Neither  the  legislative  nor  the  executive  branches  of  the  government  can 
constitutionally  assign  to  the  judiciary  any  duties  except  such  as  are  properly 
judicial  and  to  be  performed  in  a  judicial  manner.  Note,  Hayhoum^s  Case, 
2DaU.,  411. 

Executive  Power. — It  is  not  always  easy  to  draw  a  distinction  between 
Executive  and  Judicial  power.  It  is  sometimes  difficult  to  decide  whether  a  par- 
ticular act  is  judicial  or  ministerial.  Sometimes  the  Executive  has  to  perform 
coercive  work  as  a  preliminary  to  or  before,  or  apart  from  the  decision  arrived  at 
by  the  judicial  power— such  as  service  of  process  and  execution  of  warrants  of 
arrest.  Sometimes  the  coercive  work  of  the  Executive  consists  in  carrying  out  the 
decisions  of  the  Judiciary,  such  as  the  imprisonment  or  execution  of  an  offender 
and  the  enforcement  of  a  warrant  of  distress.  In  these  instances  the  coercive 
interference  of  the  Executive,  either  as  essential  preliminaries  to  or  consequences 
of  judicial  decisions,  frequently  necessitates  the  exercise  of  Judicial  functions  and 
thus  renders  the  distinction  between  Executive  8ind  Judicial  duties  ambiguous, 
since  executive  officers,  in  so  acting,  have  to  interpretate  the  law  in  the  first 
instance,  and  the  decisions,  after  they  are  given.  Sidgwick's  Elements  of  Politics, 
p.  358.  In  such  cases,  where  an  official  has  a  discretion  to  act  or  not  to  act, 
according  to  considerations  of  expediency,  the  function  is  properly  regarded  as 
Elxecutive.  There  are,  however,  some  powers  undoubtedly  Judicial,  into  the 
exercise  of  which  considerations  of  expediency  may  enter ;  for  instance  the  power 
to  measure  the  punishment  to  be  awarded  to  a  convicted  criminal.  Sometimes 
the  Executive  is  charged  with  the  review  and  revision  of  Judicial  decisions  In 
criminal  cases.  This  is  done  in  the  exercise  of  the  prerogative  of  mercy  which,  in 
the  English  system  of  jurisprudence,  is  a  survival  of  ancient  judicial  power 
formerly  vested  exclusively  in  the  Crown.  The  executive  power  of  the  national 
government  may  be  enforced  by  judicial  process;  In  re  Debs,  158  U.S.,  564; 
Boyd*s  Constitutional  Cases,  659. 

Legislative  Power. — A  law  which  is  retrospective  or  which  declares  or 
modifies  existing  rights  may  often  have  the  effect  of  a  judicial  decision.  It  is  said 
that  that  is  not  legislation  which  adjudicates  in  a  particular  case  and  which  pre- 
scribes the  rule,  contrary  to  the  general,  and  orders  it  to  be  enforced.  Cooley, 
CotiHt.  fjim.  (5th  ed.),  p.  91.  It  is  the  province  of  legislative  power  to  regulate 
public  concerns  and  to  make  laws  for  the  benefit  and  welfare  of  the  State.  Private 
Bill  legislation  does  not  conflict  with  these  principles,  because  such  Bills  are 
enacted  on  petition  or  by  the  consent  of  all  concerned,  or  they  forbear  to  interfere 
with  past  transactions  and  vested  rights.  Merrill  v.  Sherbourne,  1  New  Hamp- 
shire, 203  ;  Cooley,  Const.  Lim.,  p.  92.  That  which  distinguishes  a  judicial  from 
a  legislative  Act  is,  that  whilst  one  is  a  determination  of  what  the  existing  law  is 
in  relation  to  some  existing  thing  already  done  or  happened,  the  other  is  a  pre- 
determination of  what  the  law  shall  be  for  the  regulation  of  all  future  cases  falling 
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under  its  provisions.     Newland  v.  Marah,  19  Illinois,  383;  Goolty,  Const,  Lim,, 
p.  91.     Quick  and  Oarran^s  Annot,  Comt.^  pp.  721-2. 

Political  Questions. — The  courts  cannot  decide  questions  which,  in  their 
nature,  are  not  judicial  but  political.  LxUhtr  v.  Borden^  7  How.,  p.  1 ;  Oeorgia 
V.  Stanton,  6  Wall,  p.  50.  In  Mimisaippi  v.  Johnson,  4  Wall,  475,  the  Supreme 
Court  of  the  United  States  refused  to  entertain  a  bill  seeking  an  injunction  to 
restrain  the  President  from  carrying  into  execution  an  act  of  Congress  alleged  to 
be  unconstitutional.  Whether  a  treaty  with  a  foreign  Sovereign  has  been  violated  ; 
whether  the  consideration  of  a  particular  stipulation  of  a  treaty  has  been  volun- 
tarily withdrawn  by  one  party  so  as  to  be  no  longer  obligatory  on  the  other,  and 
whether  the  views  and  acts  of  a  foreign  Sovereign,  manifested  through  his  repre- 
sentative, have  given  just  occasion  to  the  political  departments  of  government  to 
withhold  the  execution  of  a  promise  contained  in  a  treaty,  or  to  act  in  direct 
contravention  of  such  promise,  are  not  judicial  questions.  The  power  to  determine 
such  questions  has  not  been  confided  to  the  judiciary.  It  has  no  suitable  means 
to  execute  its  determinations  upon  such  questions.  Their  determination  and 
execution  belong  to  the  executive  and  legislative  departments.  The  Chinese 
Exclusion  Cast,  130  U.S.  581-602  ;  Bak^r,  Annot.  Const.,  U.S.,  p.  133.  The  ques- 
tion whether  power  remains  in  a  foreign  state  to  carry  out  its  treaty  obligations 
is  in  its  nature  political,  and  it  is  not  within  the  province  of  the  Court  to  interfere 
with  the  conclusions  of  the  political  department  in  that  regard  ;  Terlinder  v. 
Ames,  (1901)  184  U.S.,  270. 

Part  I. — Preliminary. 

1.  This  Act  may  be  cited  as  the  Judiciary  Act  1903,  and 
is  divided  into  Parts  as  follows : — 

Part  I. — Preliminary,  ss.  1-3. 

Part  II. — Constitu- 


tion and  Seat  of 
the  High  Court. 

Part  III — Jurisdic- 
tion and  Powers 
of  the  High  Court 
generally. 

Part  IV.— Original  ^ 
Jurisdiction  of  the 
High  Court. 

Part  V. — Appellate  ' 
Jurisdiction  of  the 
High  Court. 


Justices  of  the  High  Court,  ss.  4-9. 
Seat  of  the  High  Court,  ss.  10-14 

Exercise  of  Jurisdiction,  s.  15. 

Single  Justices,  ss.  16-18. 

A  Full  Court,  ss.  19-23. 

Enforcement  of  Process,  ss.  24,  25. 

Costs,  ss.  26,  27. 

Absent  Defendants,  ss.  28,  29. 

ss.  30-33. 


Appeals,  ss.  34,  35. 
Power  of  Court,  ss.  36,  37. 
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Part  VI. — Exclusive  and  Invested  Jurisdiction,  ss.  38,  39. 

Part  VII. — Removal  of  Causes,  ss.  40,  46. 

'  Salaries  of  Justices,  ss.  47,  48. 

Barristers  and  Solicitors,  ss.  49,  50. 

Registrars,  ss.  51,  52. 
l^  The  Marshal,  ss.  53-55. 


Part   VIII.— Mem 
bers  and  OflScers  - 
of  the  High  Court, 


Part  IX, — Suits  by  and  against  the  Commonwealth  and 
the  States,  ss.  56-67. 


Part  X.— Criminal 
Jurisdiction. 

Part  XI. — Supple- 
mentary Provi- 
sions. 


'  Application  of  Laws,  s.  68. 
Indictable  Offences,  ss.  69-71. 
Appeal,  ss.  72-77. 

'  Appearance  of  Parties,  s.  78. 

Application  of  Laws,  ss.  79-81. 

Venue,  ss.  82-85. 
I  Rules  of  Court,  ss.  86,  87. 


2.  In  this  Act  (a),  unless  the  contrary  intention  appears —  intcrpreution. 

"  Suit "  (6)  includes  any  action  (c)  or  original  proceeding 
between  parties  {d) ; 

"  Cause  "  {e)  includes  any  suit,  and  also  includes  criminal 
proceedings  (/); 

"  Matter  "  {g)  includes  any  proceeding  in  a  Court,  whether 
between  parties  or  not,  and  also  any  incidental  proceeding  in  a 
cause  or  matter ; 

"  Plaintiff "  includes  any  person  (k)  seeking  any  relief 
against  any  other  person  by  any  form  of  proceeding  in  a  Court ; 

"  Defendant "  includes  any  person  against  whom  any  relief 
is  sought  in  a  matter  or  who  is  required  to  attend  the  proceedings 
in  a  matter  as  a  party  thereto ; 

"  The  Chief  Justice  "  includes  any  Justice  upon  whom  the 
powers  and  duties  of  the  Chief  Justice  devolve  for  the  time  being ; 

"Judgment"  includes  any  judgment  {%)  decree  order  or 
sentence ; 

"  Appeal "  {j  )  includes  an  application  for  a  new  trial  and 
any  proceeding  to  review  or  call  in  question  the  proceedings 
decision  or  jurisdiction  of  any  Court  or  Judge. 
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(a)  *'  This  Act.*'— The  definitions  in  this  section  are  re-enacted  by  the  High 
Court  Procedure  Act,  sec.  2. 

(b)  **  Suit.'*—  **  The  term  is  certainly  a  comprehensive  one,  and  is  understood 
to  apply  to  any  proceeding  in  a  court  of  justice  by  which  an  individual  pursues 
that  remedy  which  the  law  affords  him." — Marshall,  C.J.,  Weston  v.  City  Council 
ofCharhstoUy  2  Peter.,  449.  The  question  was  whether  an  application  for  a  writ 
of  prohibition  was  a  suit.  '*  In  law  language  a  suit  is  the  prosecution  of  some 
demand  in  a  court  of  justice."  **  To  commence  a  suit  is  to  demand  something  by 
the  institution  of  process  in  a  court  of  justice  ;  and  to  prosecute  the  suit  is  to 
continue  that  demand." — Marshall,  C.J.,  Cohens  v,  Virginia,  6  Wheaton,  264, 
cited  in  Ex  parte  Milligan,  4  Wallace,  2  ;  Boyd's  Const.  Cases,  356. 

(C)  '*  Action."— Causes  commenced  in  the  High  Court  by  writ  of  summons 
are  called  actions.     Or.  1,  r.  1. 

(d)  "  Parties." — **  Person  "  or  **  Party  "  includes  bodies  politic  or  corporate 
as  well  as  an  individual.    Acts  Interpretation  Act  1901,  sec.  22  (a). 

(e)  "  Cause." — According  to  Webster,  a  cause  is  **a  suit  or  action  in  court, 
any  legal  process  which  a  party  institutes  to  obtain  his  demand  or  by  which  he 
seeks  his  right  or  supposed  right."  Quoted  Ex  parte  MUligan,  4  W^allace,  2 ; 
Boyd's  Const.  Cases,  355. 

(f)  Criminal  proceeding.**—'*  Whenever  a  statute  authorises  the  im- 
prisonment of  an  offender  against  its  provisions,  whether  it  be  the  primary 
punishment  of  the  offence  or  punishment  in  the  last  resort,  the  proceeding  against 
him  must  be  regarded  as  a  criminal  proceeding."  Per  Lutwyche,  J.,  Reg.  v. 
White,  (1860)  1  S.C.R.Q.,  11.  W^hat  is  a  criminal  proceeding  is  determined  really 
as  a  question  of  procedure.  An  assault  may  be  the  subject  of  a  criminal  procedure 
as  by  indictment,  or  the  subject  matter  of  an  action.  **  The  question  is  not 
whether  the  proceeding  must,  but  whether  it  may  end  in  imprisonment." — Per 
Esher,  M.Pw.,  Seaman  v.  Burley,  1896,  2  Q.B.  at  347.  Cf.  also  Derby  Corporation 
V.  Derbyshire  County  Council,  1897,  A.C.  552.  See  also,  Stroud's  Judicial  Diction- 
ary definition  '*  criminal  cause,"  and  Ann.  Prac.  notes  to  sec.  47,  Judicature  Act 
1873. 

ig)  *'  Matter.*' — Compare  the  term  matter  in  Const. ,  sees.  75,  76,  and  notes 
thereon  in  Quick  and  Oarran  Annot.  Const.,  p.  765.  As  to  how  causes  and 
matters  are  commenced  in  the  High  Court,  see  Or.  1,  r.  1. 

(ix)  **PerSOn.*' — Definition  of,  see  note  **  parties,"  supra. 

(i)  **  Judgment." — A  judgment  is  the  conclusion  of  a  Court  declaring  the 
rights  or  remedies  to  be  recognised  or  awarded  between  the  parties  upon  facts 
found  by  the  Court  or  jury  or  admitted  by  the  parties  {e.g.,  on  demurrer)  or  upon 
their  default  in  the  course  of  proceedings  instituted  for  the  redress  of  a  legal 
injury.  Encyclopcedia  of  Laws,  vol.  7,  p.  114.  A  judgment  is  the  sentence  of  the 
law  pronounced  by  the  Court  upon  the  matter  contained  in  the  record.  An 
**  order,"  as  contrasted  with  a  judgment,  is  a  judicial  or  ministerial  direction  or 
conclusion  on  matters  outside  the  record.  {StromVs  Judicial  Dictionary  sub.  tit. 
"  Judgment  "  and  "  Order"). 

Under  the  former  practice  of  the  English  Superior  Courts,  the  word  judg- 
ment was  usually  applied  to  decisions  of  the  Courts  of  Common  Law,  the  word 
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"decree"  b«ing  generally  used  in  the  Courts  of  Chancery  {Quick  and  OwTan, 
AnnoL  Const.,  p.  741.)  In  Courts  of  record  having  criminal  jurisdiction,  the  final 
adjudication  of  the  Court  is  termed  the  judgment,  and  in  it  is  included  the 
sentence.  Judgments  may  be  either  interlocutor)',  i.e.,  given  upon  some  inter- 
mediate proceeding  and  not  finally  determining  or  completing  the  suit  or  action  ; 
or  final  i.e.,  putting  an  end  to  the  suit  or  action  by  awarding  or  refusing  redress. 

**  Decree"  is  the  word  generally  used  as  equivalent  to  judgment  in  Courts  of 
equitable  jurisdiction,  and  other  jurisdictions  where  the  procedure  of  Courts  of 
Equity  is  adopted.  Like  a  judgment  a  decree  may  be  either  final  or  inter- 
locotar}'. 

"  Order"  generally  speaking,  means  any  direction  or  command  of  a  Court ; 
but  it  is  commonly  used  in  opposition  to  judgment  or  decree  to  describe  orders  on 
interlocutory  applications.  "  A  *  judgment'  is  a  decision  obtained  in  an  action, 
and  every  other  decision  is  an  order." — Per  Esher,  M.R.,  Oiialow  v.  CommisaionerH 
o/Inlmid  Hevenne,  25  Q.B.D.  466. 

"  Sentence "  means  a  definite  judgment  pronounced  in  a  cause  or  criminal 
proceeding  {Whart<ni*8  Law  Lexicon).  It  is  most  commonly  used  in  connection 
with  criminal  proceedings. 

The  four  words  taken  together  are  wide  enough  to  include  every  judicial 
decision,  final  or  interlocutary,  in  every  jurisdiction,  civil  or  criminal,  nee  Quick 
and  Oarran,  Annot,  Connt.,  p.  741. 

(J)  "  Appeal."*— See  note  to  sec.  39  (b)  *•  Wherever  an  appeal  lies." 

8.  The  Claims  against  the  Commonwealth  Act  1902  (a)  is  Repeal  of  Act 

^  ^     ^         No.  21  of  1902. 

hereby  repealed. 

(a)  This  Act  was  passed  temporarily  to  invest  the  State  Courts  with  power  to 
entertain  actions  in  contract  or  tort  against  the  Commonwealth.  Prior  to  passing 
of  this  Act  it  was  held,  per  Pring,  J.,  in  New  South  Wales,  that  the  State  Courts 
had  no  jurisdiction  to  entertain  such  actions.  Hannah  v.  Dixike  (1902),  8  A.L.R. 
(C.N.),  69. 

Part  II. — Constitution  and  Seat  of  the  High  Court. 

Justices  of  the  High  Court. 

4.  The  High  Court  shall  be  a  superior  court  of  record  (a),  Judges. 
and  shall  consist  (6)  of  the  Chief  Justice  and  two  other  Justices, 
who  shall  respectively  be  appointed  by  commission  (c). 

(a)  "  Superior  court  of  record."— A  Court  of  record  is  one  which  has 
been  ranked  as  such  from  time  immemorial,  or  has  been  made  such  by  the  express 
provisions  of  some  Act  of  Parliament. — Stephens,  III.,  299, 13th  ed.  The  Superior 
Courts  of  Law  in  England,  prior  to  the  J^idicature  Act  (1873),  36  &  37  Vict.  c.  66, 
were  the  Court  of  Queen's  Bench,  the  Court  of  Common  Pleas,  and  the  Court  of 
Exchequer.  By  that  Act  those  ancient  Courts  ceased  to  exist,  and  they  were 
reproduced  under  the  designations  of  Divisions  of  the  High  Court  of  Justice. — 
Broom's  Commentaries,  p.  42-3.     That  High  Court  is  described  bj'  the  Act,  sec. 
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16,  as  a  *'  Superior  Court  of  Record,''  words  which  have  been  used  in  the  above 
section  of  the  Jtidiciary  Actio  describe  the  rank  and  status  of  the  High  Court  of 
Australia. 

A  Court  of  Record  is,  at  Common  Law,  one  whose  judgments,  orders  and 
proceedings  are  enrolled  for  perpetual  memorial  and  testimony,  and  whose  records 
are  absolutely  incontestible  ;  it  is  distinguished  from  Courts  not  of  record  which 
are  of  inferior  dignity  and  the  acts  and  proceedings  of  which  must,  like  other  facts, 
be  proved  in  every  case.  The  distinction  originated  in  the  theory  that  the  Superior 
Courts  were  the  Courts  of  the  Sovereign,  in  which  the  Sovereign  was  actually 
present,  or  specially  represented,  and  that  what  the  Sovereign  states  to  have 
occurred  in  his  own  special  Court  must  be  treated  as  authoritative  and  unchallenge- 
able, and  that  nothing  could  be  averred  against  a  record  nor  any  plea  or  proof 
allowed  to  the  contrary.  -Co.  Litt.,  260.  [Stephen^s  Commentaries^  13th  ed.,  vol. 
III.,  299). 

A  Court  of  Record  can,  however,  at  any  time  correct  clerical  mistakes  and 
other  accidental  slips  or  omissions  in  its  judgments  and  orders.  Such  a  Court 
may  also  rectify  and  amend  orders  which  do  not  properly  express  the  decisions  on 
which  they  are  founded.  **I  cannot  doubt,"  said  Lord  Penzance,  in  Lawrit  v. 
Ltes,  7  App.  Cases,  34,  **  that  under  the  original  powers  of  the  Court,  quite 
Independent  of  any  order  that  is  made  under  the  Judicature.  Actj  every  Court  has 
the  power  to  vary  its  own  orders  which  are  drawn  up  mechanically  in  the  registry 
or  in  the  office  of  the  Court — to  vary  them  in  such  a  way  as  to  carry  out  its  own 
meaning  ;  and,  where  language  has  been  used  which  is  doubtful,  to  make  it  plain. 
I  think  that  power  is  inherent  in  every  Court."  See  also  Re  Swirey  30  Ch.  Div., 
248.  **  When  an  error  of  that  kind  has  been  committed,  it  is  always  within  the 
competency  of  the  Court,  if  nothing  has  intervened  which  would  render  it  inex- 
pedient or  inequitable  to  do  so,  to  correct  the  record  in  order  to  bring  it  into 
harmony  with  the  order  which  the  judge  obviously  meant  to  pronounce.  The 
correction  ought  to  be  made  upon  motion  to  that  effect,  and  is  not  matter  either 
for  appeal  or  for  re-hearing,"  j^r  Lord  Watson  in  Hatton  v.  Harris,  (1892)  App. 
Cases,  p.  660. 

The  Superior  Courts  of  Record  in  England  were,  by  immemorial  usage,  com- 
petent to  issue  writs  of  attachment  for  contempt ;  Miller  v.  Knox  (1838),  4  Bing. 
N.C.  574.  So  deeply  was  this  power  associated  with  the  status  of  a  Court  of 
Record  that  it  has  been  held  the  very  creation  of  a  Court  of  new  jurisdiction,  with 
power  t<o  fine  and  imprison  for  contempt,  makes  it  a  Court  of  Record,  3  Broom  & 
Hadley's  Comm.21 ;  Grenville  v.  Col.  of  Phys.y  12  Mod.  R.,  386. 

But  although  the  High  Court  is  declared  by  the  Judiciary  Act  to  be  a  Superior 
Court  of  Record  it  must  be  noted  th'at  such  declaration  is  not  intended  to  confer 
jurisdiction  ;  it  is  merely  a  titular  distinction.  The  power  to  commit  for  con- 
tempt is  expressly  conferred  by  a  subsequent  section,  so  that  it  does  not  depend 
on  any  inference  arising  from  the  creation  of  a  Court  of  Record.  It  is  doubtful 
whether  the  declaration  does  more  than  confer  rank  and  status  on  the  High  Court 
of  Australia,  and  render  its  records  as  authoritative  and  incontestable  as  those  of 
the  High  Court  of  England. 

The  Federal  Parliament  has  no  authority  to  confer  jurisdiction  on  the  High 
Court  beyond  that  delineated  by  the  Constitution,  sees.  73,  75,  76,  77  and  78.     By 
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sec.  5],  xxxix.,  it  is  empowered  to  legislate  in  matters  incidental  to  the  execution 
of  the  judicial  power  ;  this  does  not  permit  it  to  grant  additional  jurisdiction  to 
the  High  Court,  but  merely  to  clothe  it  with  such  authority  as  may  be  necessary 
to  enable  it  to  exercise  the  judicial  power  assigned  to  it.  The  High  Court  is  not 
a  Common  Law  Court ;  it  is  the  creature  of  statute.  When  a  Court  draws  its 
power  from  the  common  law  it  possesses  all  the  functions  which  were  held  by  the 
co-ordinate  Courts  in  England,  except  so  far  as  those  attributes  have  been  limited 
or  taken  away  by  positive  legislation.  On  the  other  hand  those  Courts  which 
draw  their  powers  from  constitutional  instruments  and  statutes  passed  thereunder 
possess  those  functions  alone  which  have  been  expressly  conferred  ;  they  cannot 
aid,  or  enlarge  their  authority  by  appealing  to  the  unwritten  law  behind  the  Con- 
stitution, except  so  far  as  there  may  be  necessary  implications.  The  High  Court 
is  not  clothed  with  common  law  jurisdiction.  It  derives  all  its  power  from  the 
Constitution,  and  laws  passed  by  Parliament  in  pursuance  thereof  ;  it  is  bound  by 
the  express  grants  contained  in  the  organic  law  and  in  positive  legislation.  The 
limits  of  its  authority  are  therefore  fixed  ;  Parliament  may  perhaps  fail  to  come 
up  to  those  boundaries ;  it  cannot  pass  beyond  them— Pomeroy,  Const,  Law,  p. 
619. 

The  guarded  way  in  which  the  Judiciary  Act  proceeds  to  assign  jurisdiction 
to  the  High  Court,  by  specific  grants,  instead  of  in  general  terms,  may  be 
contrasted  with  the  language  in  which  the  Supreme  Courts  of  the  States  were 
originally  created  by  Imperial  Charters  and  Statutes,  and  by  Colonial  Acts  passed 
thereunder.  By  the  Act,  9  Geo.  IV.,  c.  83  (1828),  the  Supreme  Court  of  New  South 
Wales  and  the  Supreme  Court  of  Van  Diemeu's  Land  were  created.  It  was  pro- 
vided that  they  should  be  Courts  of  Record,  and  that  they  should  have  cognizance 
of  pleas  civil,  criminal,  or  mixed,  and  jurisdiction  in  all  cases  whatsoever  as 
fully  and  amply  in  New  South  Wales  and  Van  Diemen's  Land  respectively,  as 
His  Majesty's  Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer  at  West- 
minister, and  ' '  the  said  Courts  shall  be  Courts  of  oyer  and  terminer,  and  gaol 
delivery,  and  the  judges  shall  have  the  jurisdiction  and  authority  in  New  South 
Wales  and  Van  Diemen's  Land  respectively,  as  the  judges  of  the  Courts  of  the 
King's  Bench,  Common  Pleas,  and  Exchequer  in  England,  as  shall  be  necessary 
for  carrying  into  effect  the  several  jurisdictions,  powers  and  authorities  committed 
to  the  said  Courts  respectively."  It  was  further  declared  that  tlie  said  Supreme 
Courts  should  be  Courts  of  Equity  having  the  same  authority  and  jurisdiction  as 
the  Lord  High  Chancellor  of  Great  Britain,  acting  lawfully  within  the  realms  of 
England.  Compare  also  Act  15  Vic,  No.  10,  passed  by  the  Legislature  of  Vic- 
toria pursuant  to  authority  conferred  by  the  Imperial  Statute,  13  and  14  Vic,  c. 
69.  By  that  Act  the  Supreme  Court  of  Victoria  was  established.  By  sec.  10  of 
the  Act  it  was  provided  **  That  the  said  Court  shall  have  cognizance  of  all  civil 
pleas,  and  shall  have  jurisdiction  within  the  said  Colony  of  Victoria  and  its 
dependencies,  to  hear  and  determine  all  actions  whatsoever,  real,  personal,  and 
mixed,  as  fully  and  amply,  to  all  intents  and  purposes,  as  Her  Majesty's  Courts 
of  Queen's  Bench,  Common  Pleas,  and  Exchequer  of  Pleas  at  Westminster,  or 
either  of  them  lawfully  havo  or  hath  in  England."  By  sec.  11  it  was  further 
enacted  **  That  the  said  Court  shall  have  jurisdiction  to  enquire  of,  hear  and 
determine  within  the  said  Colony  of  Victoria  and  its  dependencies,  all  treasons, 
felonies,  misdemeanors,  and  offences  of  what  nature  or  kind  soever,  and  whereso- 
ever committed,  which  can  or  may  be  enquired  of,  heard  and  determined  in  Her 
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Majesty's  Court  of  Queen's  Bench  at  WestiniDster,  or  in  the  Central  Criminal 
Court  in  London." 

This  section  conferred  on  the  Supreme  Court  of  Victoria  a  general  jurisdiction 
both  civil  and  criminal  in  all  cases  whatsoever  arising  in  the  Colony,  and  in 
dealing  with  those  cases  the  Court  was  clothed  with  all  the  powers  of  the 
Superior  Courts  ot  England.  No  such  words  are  used  in  the  Constitution  creating 
the  High  Court,  or  in  the  Judiciary  Act  by  which  it  has  been  organized.  Its 
jurisdiction  is  limited  by  the  express  grants ;  what  is  not  granted  to  it  expressly, 
or  by  necessary  implication  is  denied  to  it. 

(b)  '' Shall  consist  of. ^— The  Constitution,  sec.  71,  provides  that  "the 
High  Court  shall  consist  of  a  Chief  Justice,  and  so  many  other  Justices,  not  lest 
than  two,  as  the  Parliament  prescribes."  The  constitutional  minimum  number  of 
Justices  is  therefore  three.  Parliament  might  have  prescribed  a  greater  number, 
but  in  view  of  the  limited  amount  of  original  jurisdiction  assigned  to  the  High 
Court  it  has  not  been  deemed  necessary  to  appoint  more  than  the  constitutional 
minimum.  The  Judiciary  Acty  sec.  43,  fixes  the  salary  of  the  Chief  Justice  at  the 
rate  of  £3,500  per  year,  and  of  each  other  Justice  at  the  rate  of  £3,000  per  year. 
Each  Justice  is  entitled  to  an  allowance  to  cover  expenses  incurred  whilst  travel- 
ling in  the  discharge  of  the  duties  of  his  ofSce.  No  provision  is  made  for  payment 
of  pensions  on  retirement. 

(C)  ''  Appointed  by  commission.''— The  Constitution  Act,  sec.  72— L, 
provides  that  the  Justices  of  the  High  Court  shall  be  appointed  by  the  Governor- 
General  in  Council ;  it  does  not  prescribe  any  particular  mode  of  appointment. 
One  of  the  former  methods  of  appointing  colonial  judges  in  the  exercise  of  statutory 
authority  was  by  letters  patent. — Todd^a  Pari,  Oov.  in  GoL,  2nd  ed.,  p.  829.  In 
some  statutes  the  appointment  of  judges  is  referred  to  as  being  made  by  commission. 

Letters  patent  have  been  described  as  letters  of  the  Sovereign  open,  and 
sealed  below  with  the  Great  Seal  of  England,  conferring  on  a  person  some  office, 
honour,  privilege,  or  dignity.  But  now,  by  the  Crown  Office  Act  1877,  40  &  41 
Vict.  c.  41  8.  4,  and  Orders  in  Council  thereunder,  the  Wafer  Great  Seal  may  be 
used  in  many  cases  instead  of  a  waxen  seal.  Letters  patent  for  inventions  are 
sealed  with  the  seal  of  the  Patent  Office — 46  &  47  Vict,  c  57  s.  12.  Letters  patent, 
or  overt,  are  so  called  from  the  circumstance  that  they  are  open,  having  the  seal 
affixed  and  ready  to  be  exhibited.  Reciting  the  name  and  title  of  the  Sovereign 
they  are  addressed:  **To  All  to  Whom  these  Presents  shall  come,  Greeting." 
The  concluding  part  runs — **  In  testimony  whereof  we  have  caused  these  our 
letters  to  be  made  patent  and  the  3eal  of  our  ...  to  be  hereunto  affixed. 
Witness  Our  Trusty  and  Well-beloved,  &c.,  &c."    (l.s.). 

A  Royal  Commission  is  a  modified  form  of  letters  patent,  having  many  of  the 
features  and  the  same  effect  as  letters  patent.  A  Commission  is  drawn  in  the 
name  of  the  Sovereign,  and  addressed  to  the  person  intended  to  be  honoured  thus 
— •*To  our  Trusty  and  Well  Beloved,  &c..  Greeting."  A  Commission  frequently 
concludes  in  the  form  as  a  letters  patent  except  that  in  England  it  is  sealed  with 
the  Sign  Manual  and  Signet.  In  the  Commonwealth  letters  patent  and  commis- 
sions are  sealed  with  the  Great  Seal  of  the  Commonwealth. 

Letters  patent  and  Commissions  have  been  the  usual  methods  in  which  the 
Crown  has,  during  many  centuries,  made  grants  of  dignities  and  offices,   and 
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delegated  its  judicial  power  to  judges  and  justices.  Among  the  latter  may  be 
mentioned  the  commission  of  oyer  and  terminer  and  gaol  delivery,  and  the  com- 
mission of  the  peace  under  which  justices  sit  in  Quarter  Session.  In  some  cases 
great  offices  such  as  the  office  of  the  Governor  of  a  Colony  has  been  constituted 
and  organized  by  letters  patent  under  the  Great  Seal,  whilst  individual  appoint- 
ments to  hold  the  office  have  been  made  by  commission  under  the  Royal  Sign 
Manual  and  Signet.  There  does  not  appear  to  be  any  substantial  difference 
between  appointments  by  letters  patent  and  appointments  by  commission  except 
that  in  England  one  is  passed  under  the  Great  Seal  and  the  other  under  the  Royal 
Sign  Manual  and  Signet. 

The  following  is  the  text  of  the  commission  appointing  the  Chief  Justice  of 
the  High  Court : — 

Commonwealth  of  Australia. 

His  Excellency  the  Right  Honorable  Hallam,  Baron  Tennyson,  Knight  Grand 
Cross  of  the  Most  Distinguished  Order  of  Saint  Michael  and  Saint  George, 
Governor-General  and  Commander-in-Chief  of  the  Commonwealth  of  Australia : 

To  the  Right  Honorable  Sir  Samuel  Walker  Griffith,  a  member  of  His 
Majesty's  Most  Honourable  Privy  Council,  Kuight  Grand  Cross  of  the  Most  Dis- 
tinguished Order  of  Saint  Michael  and  Saint  George  : 

Greeting — 
Know  you  that  confiding  in  your  loyalty,  integrity  and  ability  I,  Hallam,  Baron 
Tennyson,  the  Governor-General  aforesaid,  acting  with  the  advice  of  the  Federal 
Executive  Council,  in  pursuance  of  the  Constitution  of  the  Commonwealth  of 
Australia,  do  hereby  appoint  you  the  said  Samuel  Walker  Griffith  to  be  Chief 
Justice  of  the  High  Court  of  Australia  :  to  have  hold  exercise  and  enjoy  the  said 
office  and  the  rights  and  privileges  appertaining  thereto  subject  to  the  Constitution 
and  the  laws  of  the  Commonwealth. 

Given  at  Melbourne  under  my  hand  and  the  Great  Seal  of 
the  Commonwealth  of  Australia,  this  fifth  day  of  October, 
(L.S.)  in  the  year  of  our  Lord  One  thousand  nine  hundred  and 

three  and  in  the  third  year  of  His  Majesty^s  reign. 

(Signed)        Tennyson. 

By  His  Excellency's  Command. 

(Signed)        Alfred  Deakin. 

Entered  on  record  by  me  in  the  Register  of  Patents,  No.  1,  p.  173,  this  fifth 
day  of  October,  one  thousand  nine  hundred  and  three. 

It  is  a  settled  principle  of  constitutional  law  that  though  the  Crown  could  at 
one  time  by  virtue  of  its  prerogative,  establish  Courts  and  appoint  judges  to 
proceed  according  to  common  law,  it  cannot  now  create  any  new  Court  or  appoint 
any  judges  except  as  authorized  by  statute. — i?e  T'he  Bishop  of  Natal,  3  Moo., 
P.C.  (N.S.)  115.  The  erection  of  a  new  Court  with  a  new  jurisdiction  cannot  be 
effected  without  an  Act  of  Parliament. — Coke,  4th  Inst. 

With  respect  to  tenure,  the  Constitution,  sec.  72,  makes  no  definite  provision, 
but  sub-seo.  ii.  declares  that  the  Justices  **  shall  not  be  removed  except  by  the 
Governor-General  in  Council,  on  an  address  from  both  Houses  of  the  Parliament 
in  the  same  session  praying  for  such  removal  on  the  ground  of  proved  misbehaviour 
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or  incapacity."  This  clearly  shows  that  the  tenure  is  daring  |(ood  behaviour  with 
special  restrictions  as  to  the  mode  by  which  misbehaviour  or  incapacity  is  to  be 
proved  and  adjudicated  on.  The  legal  effect  of  the  grant  of  an  office  during 
good  behaviour  is  the  creation  of  an  estate  for  life  in  the  office.  Such  an  estate  is 
terminable  only  by  the  holder's  incapacity  from  mental  or  bodily  infirmity,  or  by 
his  breach  of  good  behaviour. — Todd's  Pari.  Gov.  in  Eng.,  Vol.  II.,  2nd  ed.,  p.  857. 

As  early  as  Lord  Coke's  time,  the  Barons  of  the  Exchequer  were  appointed 
during  good  behaviour,  and  at  the  Restoration  of  Charles  II.  the  Commissions  of 
the  Common  Law  Judges  were  in  this  form  but  there  was  no  statutory  restriction 
on  the  Crown's  pleasure  until  1700,  when  the  Act  of  Settlement  (12  &  13  Will. 
III.,  c.  2)  provided  that  **the  judges' commissions  be  made  quant  diu  se  bene 
gtHstriiU,  and  their  salaries  ascertained  and  established  ;  but  upon  the  address  of 
both  Houses  of  the  Parliament  it  may  be  lawful  to  remove  them."  In  1760,  by  the 
Act  1  Geo.  III.,  c.  23,  it  was  further  provided  that  judges'  commissions  should 
continue  notwithstanding  the  demise  of  the  Crown,  and  their  salaries  were 
secured  to  them  during  the  continuance  of  their  commissions.  These  enactments 
for  securinflT  the  dignity  and  independence  of  the  Bench,  form  the  basis  of  the 
constitutional  provisions  to  a  similar  effect  throughout  the  British  Empire. — 
Quick  and  Oarran  Annot.  Const. ,  p.  728. 

In  the  Australian  colonies  and  in  the  Dominion  of  Canada,  the  Judges  of  the 
Superior  Courts  hold  their  offices  during  good  behaviour,  but  they  may  be  removed 
by  the  Crown  for  misbehaviour,  whilst  without  any  technical  proof  of  misbehaviour 
they  may  be  removed  by  the  Crown  upon  an  address  from  both  Houees  of  the 
Colonial  Legislature  under  the  laws  of  which  they  have  been  appointed.  The 
Constitutions  of  the  Australian  colonies  provide  for  the  removal  of  the  Judges 
**  by  Her  Majesty  "  in  the  before  mentioned  cases  ;  the  Governor  and  Executive 
of  the  colony  have  no  decision  at  all.  This  practically  means  the  reservation  of 
the  final  power  of  removal  to  the  Imperijtl  Government  acting  on  the  advice  of  the 
Privy  Council.  The  difficulties  associated  with  any  attempt  to  remove  a  colonial 
judge,  whose  removal  must  be  confirmed  by  express  reference  to  the  Impen'al 
Crovemment,  are  illustrated  by  the  numerous  unsuccessful  efforts  made  by  the 
legislature  and  the  Government  of  South  Australia  to  remove  Mr.  Justice  Boothby, 
a  puisne  judge  of  that  Province.- ■T'odd'^  Pari.  Oov.  in  Col.y  2nd  ed.,  p.  846. 
Under  the  Constitution  of  the  Commonwealth,  following  that  of  the  Bi  itish  Sorth 
America  Act^  sec.  99,  the  Judges  of  the  High  Court  are  removable  by  the  Governor- 
General  in  Council  on  an  address  by  both  Houses.  It  has  been  argued  in  Canada 
that  as  the  appointment  of  Judges  begins  there  with  the  Governor-General  and 
not  with  the  Sovereign,  it  also  ends  with  the  Governor-General,  and  that  the  right 
of  appeal  to  the  Crown  and  Council  is  excluded. — Todd^s  Pari.  Gov.  in  Col.,  2nd 
ed.,  p.  835.  This  contention  seems  greatly  strengthened  under  the  Constitution  of 
the  Commonwealth  by  the  use  of  the  words  "Governor-General in  Council,"  which 
makes  the  decision  that  of  the  Federal  Executive  ;  here  the  responsibility  is 
thrown  on  the  Federal  Executive,  and  in  the  absence  of  provision  for  appeal  it 
would  appear  that  its  decision  is  final.  The  case,  in  fact,  is  closely  analagous  to 
the  removal  of  a  British  judge  by  the  Crown  on  an  address  from  both  Houses  of 
the  Imperial  Parliament. 

The  provisions  of  the  Constitution  as  to  the  address  from  both  Houses  differ 
from  those  of  the  Act  of  Settlement,  the  British  North  America  Act,  and  the 
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Australian  Colonial  CoDstitutioDS ;  it  requires  that  the  address  must  pray  for 
removal  on  the  ground  of  **  proved  misbehaviour,  or  incapacity."  The  action  of 
Parliament  is  limited  by  the  requirement  of  proof  of  definite  charges.  The  liability 
to  removal  only  arises  when  the  condition  of  the  tenure  is  broken.  Though  the 
procedure  and  mode  of  proof  are  left  entirely  to  the  Houses  of  Parliament  to 
determine,  it  would  seem  that  inasmuch  as  proof  is  expressly  required  the  duty  of 
each  House  is  indistinguishable  from  one  of  a  strictly  judicial  character.  Even 
under  the  Act  of  Settlement  it  has  been  recognized  that  the  procedure  in  Parlia- 
ment to  vote  an  address  for  the  removal  of  a  Judge  ought  to  be  conducted  on 
strictly  judicial  lines.  It  has  been  laid  down  that  no  address  for  the  removal  of  a 
judge  ought  to  be  adopted  by  cither  House  except  after  the  fullest  and  fairest 
enquiry  into  the  matter  of  complaint  by  the  whole  House  or  by  a  Committee  of  the 
whole  House.— rocW'*  Pari.  Gov.  in  Eng.,  vol.  2,  pp.  860,  875.  The  substantial 
distinction  between  the  ordinary  tenure  of  British  judges  and  the  tenure  established 
by  the  Commonwealth  Constitution  is  that  the  ordinary  tenure  is  determinable  on 
two  conditions,  either  (1)  misbehaviour,  or  (2)  an  address  from  both  Houses  ; 
whilst  under  this  Constitution  the  tenure  is  only  determinable  on  one  condition — 
that  of  misbehaviour  or  incapacity — and  the  address  from  both  Houses  is  prescribed 
as  the  only  method  by  which  forfeiture  for  breach  of  the  condition  may  be  ascer- 
tained.— Quick  and  Oarran'a  Annot.  CoTist.,  p.  731. 

5.  the  qualification  (a)  of  a  Justice  of  the  High  Court  shall  J;^^/^*"^"  ^' 
be  as  follows : — He  must  either  be  or  have  been  a  Judge  of  the  (n.s.w.) 
Supreme  Court  of  a  State,  or  be  or  have  been  a  practising  barrister 

or  solicitor  of  the  High  Court  or  of  the  Supreme  Court  of  a  State 
of  not  less  than  five  years'  standing. 

(a)  "  Qualification  of  a  Justice.''—''  For  the  due  exercise  of  the  great 
prerogative  of  which  they  are  thus  the  guardians,  the  judges  are  surrounded  with 
various  securities.  The  first  of  these  relates  to  their  qualification.  The  Judges 
must  be  members  of  the  legal  profession.  The  Common  Law  Judges  were  until 
recently  called  to  the  degree  of  sergeant-at-law,  a  condition  which  insured  to  the 
Judge  the  viginti  annorum  lucnbrationes  that  the  dictum  of  Fortescue  requires. 
For  the  Judicial  offices  of  statutory'  origin  the  Acts  of  Parliament  under  which 
they  are  respectively  created  usually  specify  some  minimum  amount  of  forensic 
standing." — Htam^a  Qov.  of  Eng.,  p.  78. 

6.  The   Justices   other  than  the  Chief  Justice   shall   have  seniority, 
seniority  according  to  the  dates  of  their  commissions,  or  when 

the  commissions  of  two  or  more  of  them  bear  the  same  date  accord- 
ing to  the  precedence  (a)  assigned  to  them  by  their  commissions, 
or  failing  such  assignment  according  to  the  order  of  their  being 
sworn. 

(a)  "  Precedence.'^ — In  the  early  Judiciary  Acts  of  some  of  the  Australian 
colonies  provision  was  made  to  the  effect  that  until  the  pleasure  of  the  Crown  be 
made  known  the  Chief  Justice  of  the  Supreme  Ourt  of  the  colony  (now  State) 
shall  have  rank  and  precedence  above  and  before  all  persons  whomsoever  within 
the  colony  (now  State)  excepting  the  Governor  and  Lieutenant-Uovernor   thereof 

B.C.  6 
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and  except  all  such  persons  as  by  law  or  usage  take  place  in  England  before  the 
Lord  Chief  Justice  of  England.  Supreme  Court  of  Victoria  Act  {6th  Jan.,  1S52). 
15  Vict.  No.  10.  This  is  a  recognition  of  the  prerogative  of  the  Crown,  coupled 
with  a  temporary  declaration  to  be  operative  until  displaced  by  a  legal  exercise  of 
the  prerogative  defining  the  rank  and  precedence  of  the  Chief  Justice  of  the  State. 

As  a  general  rule  all  matters  relating  to  titular  distinctions,  honors,  rank  and 
precedence  belong  to  the  prerogatives  of  the  Crown.  The  Crown  is  said  to  be  the 
source  and  fountain  of  all  honors  and  dignities.  The  Sovereign  has  undoubted 
right,  by  virtue  of  his  prerogative,  to  give  style,  title,  dignity  and  precedence  in 
all  parts  of  his  Dominions. —  Todd's  Pari,  Gov.  in  Co/.,  2nd  ed.,  313.  This,  like 
other  branches  of  the  prerogative,  can  only  be  taken  away  by  express  legislation 
with  the  concurrence  of  the  Crown.  It  has  not  been  abdicated  or  renounced  in 
Canada  by  the  passing  of  the  British  Narth  America  Act  1867,  nor,  in  Australia, 
by  the  passing  of  the  (7o7i«^i/utt(m  q/* ^/te  Commonwealth  Act  1900.  As  a  general 
rule  Imperial  honors  in  the  colonies  emanate  directly  from  the  Crown  upon  the 
advice  of  the  Governor  of  the  colony  and  Imperial  Ministers,  but  not  on  the 
recommendation  of  colonial  Executives. —  Walrond,  Letters  of  Lord  Elgin  (1853), 
p.  114;  Todd's  Pari.  Oov.  in  Col.,  2nd  ed.,  p.  315.  This  principle  has  been  gener- 
ally recognized  in  the  exercise  of  this  branch  of  the  prerogative  in  the  colonies. 
Rules  and  regulations  in  regard  to  honors  and  tables  of  precedence  and  decisions 
to  determine  controverted  questions  arising  out  of  the  same,  are  communicated  to 
colonial  Governors  by  His  Majesty's  Secretary  of  State  for  the  Colonies. — Todd^ 
id.,  p.  316. 

The  Crown  in  its  capacity  as  part  of  the  Constitution  of  a  State  can,  under 
the  new  Federal  system  of  Australia,  exercise  its  prerogative  to  determine  the 
rank  and  precedence  inter  se  of  State  Judges  and  States  Officers.  The  Crown  in  its 
capacity  as  part  of  the  Commonwealth,  or  Federal  Government,  can  exercise  its 
prerogative  to  determine  the  rank  and  precedence,  inter  se,  of  Federal  Judges  and 
Officers.  In  its  capacity  as  the  central  authority  of  the  Empire,  the  Crown, 
regarding  the  people  and  governing  agencies  of  Australia  as  one  political  com- 
munity, can  determine  the  rank  and  precedence  inter  se  of  Federal  and  State 
Judges  and  Officers,  so  as  to  harmonize  conflicting  claims  and  establish  in  Australia, 
as  it  has  done  in  Canada,  a  uniform  rule  of  gradation  in  rank  and  precedence 
operative  throughout  the  Commonwealth. 

of  Chief  jJi^tTc^  '^'  (1)  ^^  ^^®  ^^  ^^^  absence  (a)  of  the  Chief  Justice  from 

U.S.  675.  the  Commonwealth,  or  of  his  inability  to  perform  the  duties  of  his 

oflSce,  all  the  duties  and  powers  of  the  Chief  Justice  shall,  during 
such  absence  or  inabilitj^  devolve  upon  the  senior  Justice. 

(2)  In  case  of  the  absence  from  the  Commonwealth  or 
inability  of  any  Justice  upon  whom  such  powers  and  duties 
devolve,  they  shall  during  such  absence  or  inability  devolve  upon 
the  Justice  who  is  next  in  seniority. 

(a)  " Absence."— By  the  Imperial  Statute,  22  Geo.  III.,  c.  75,  it  was 
provided  that  if  any  person  holding  an  office  granted  by  Patent  from  the  Crown 
shall  be  wilfully  absent  from  the  Colony  wherein  the  same  ought  to  be  exercised 
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without  a  reasonable  cause  to  be  allowed  by  the  Governor  and  Council  of  the 
Colony,  it  shall  be  lawful  for  such  Governor  and  Council  to  amove  such  person 
from  office ;  but  any  person  aggrieved  by  such  a  decision  may  appeal  to  His 
Majesty  in  Council.  The  Statute  is  still  in  force  and  it  has  been  repeatedly 
decided  by  the  Privy  Council  that  it  extends  to  Colonial  Judges. — TodUVs  Pari. 
Gov.  of  Col.,  2nd  ed.,  p.  828. 

By  the  Act  of  the  Victorian  Legislative  Council,  15  Vict,  No.  10,  constituting 
the  Supreme  Court  of  Victoria,  it  was  in  sec.  5  declared  that  **  it  shall  be 
lawful  for  the  Lieutenant  Governor,  with  the  advice  of  the  Executive  Council, 
to  suspend  from  his  office  until  the  pleasure  of  Her  Majesty  be  known  any  judge 
of  the  Supreme  Court  who  shall  be  wilfully  absent  from  the  Colony  without  a 
reasonable  cause  to  be  allowed  by  the  Lieutenant  Governor  and  Executive 
Council."  The  Imperial  Acts,  18  &  19  Vict.,  c.  54,  and  18  &  19  Vict.,  c.  55, 
established  new  Constitutions  in  and  for  the  Colonies  of  New  South  Wales  and 
Victoria  respectively.  Sec.  38  of  each  Constitution  enacted  that  **  the  Commis- 
sions of  the  Judges  shall  contiuue  and  remain  in  force  during  their  good  behaviour." 
"It  shall  be  lawful,  nevertheless,  for  Her  Majesty,  Her  heirs,  or  successors  to 
remove  any  such  judge  or  judges  upon  the  address  of  both  Houses  of  the  Legisla- 
ture of  the  Colony."  The  Constitution  of  Queensland  (Order  of  Council,  6th  June, 
1859)  contained  a  section  similar  to  that  in  the  Constitution  of  New  South  Wales. 
Li  this  state  of  the  law  the  following  precedents  occured  : — 

Li  1862  a  case  arose  in  Queensland  involving  the  question  as  to  the  power  of 
the  Governor-in-Council  to  suspend  a  judge  ;  there  was  no  local  law  in  Queensland 
similar  to  15  Vict.,  No.  10,  which  was  in  operation  in  Victoria  ;  the  matter  was 
referred  to  the  Imperial  Law  Officers  (Sir  William  Atherton  and  Sir  R.  Palmer). 
They  reported  to  the  Secretary  of  State  for  the  Colonies  that  in  their  opinion  the 
Imperial  Act,  22  Geo.  III.,  c.  75,  was  applicable  to  Queensland  and  that  there  was 
no  constitutional  reason  why,  in  a  Colony  where  parliamentary  or  responsible 
Government  is  established,  the  power  conferred  by  that  Act  might  not  be 
continued  to  be  exercised  by  the  local  Executive  together  with  the  power  of 
removal  upon  a  parliamentary  address.  In  the  absence  of  a  local  Act  authorizing 
suspension  for  wilful  absence,  the  law  officers  did  not  think  that  the  Governor 
had  any  power  either  with  or  without  the  advice  of  the  Executive  Council  to 
suspend  a  judge,  as  distinguished  from  removmg  him  under  the  power  conferred 
by  22  Geo.  III.,  c.  75  (lb.,  p.  843).  It  should  be  stated,  however,  that  the  judge  of 
Queensland  had  been  appointed  by  Patent. 

In  January,  1864,  Sir  Redmond  Barry,  one  of  the  Judges  of  the  Supreme 
Court  of  Victoria,  desiring  a  short  holiday  informed  the  Governor  (Sir  Charles 
Darling)  of  his  intention  to  leave  the  colony  for  a  short  period,  but  he  did  not 
formally  ask  leave  of  absence.  The  Governor  referred  the  matter  to  the  Attorney- 
General  (Mr.  G.  Higinbotham)  for  his  advice  as  to  whether  this  procedure  was 
legally  correct.  The  Attorney  General  reported  that  judges  had  no  right  to  act 
thus  ;  that  leave  should  not  be  taken  but  should  be  allowed  pursuant  to  the 
Colonial  Act,  15  Vict.,  No.  10,  sec.  5.  This  opinion  was  afterwards  communicated 
to  Mr.  Justice  Barry  by  the  Attorney  General  together  with  the  minute  of  the 
Executive  Council  allowing  him  leave  of  absence.  Mr.  Justice  Barry  wrote  to  the 
fiovemor  stating  that  he  did  not  consider  it  necessary  to  obtain  leave  of  absence 
before  leaving  the  Colony ;    that  since  the  passing  of  the  Comtitution  Act  the 
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position  of  Supreme  Court  judges  had  been  altered  ;  that  under  that  Act  the 
judge  was  appointed  during  good  behaviour  and  was  removable  only  upon  the 
address  of  both  Houses  of  the  Legislature  ;  he  denied  the  right  of  the  Executive 
Council  to  call  in  question  his  judicial  conduct.  Subsequently  the  Chief  Justice 
(Sir  W.  Stawell)  transmitted  to  the  Attorney  General,  to  be  forwarded  by  the 
Governor  to  the  Colonial  Secretary,  a  petition  to  the  Queen  signed  by  the  judges 
of  the  Supreme  Court  praying  that  the  question  whether  as  regards  the  said 
judges  the  Imperial  Act,  22  Geo.  III.,  and  the  Colonial  Act,  15  Vict.,  No.  10, 
aforesaid,  were  still  in  force,  might  be  submitted  to  the  Privy  Council  to  be 
heard  and  determined.  The  Secretary  of  State  for  the  Colonies  (Mr.  Cardwell) 
referred  the  petition  to  the  Law  Officers  of  the  Crown  (Sir  R.  Palmer  and  Sir  R. 
P.  Collier).  On  10th  January,  1866,  the  Law  Officers  advised  *•  that  notwith- 
standing the  passing  of  the  Constitution  Act  (IS  k  19  Vict.,  c.  55),  the  Governor 
and  Council  can  still  'amove'  judges  under  the  Imperial  Statute,  22  Geo.  III.,  c. 
75,  and  that  the  Governor  and  Council  probably  retain  the  power  of  suspending 
Judges  under  the  local  Act."  Todd*H  ParL  Qoi\  in  Col.,  2nd  ed.,  p.  843.  After 
confirming  the  opinion  of  their  predecessors  in  the  Queensland  case,  the  Law 
Officers  proceeded  **  We  also  think  it  is  the  better  opinion,  that  they  can  still 
suspend  Judges  under  the  local  Act,  15  Vict.,  No.  10,  sec.  5,  the  power  of  suspen- 
sion, for  the  causes  therein  mentioned,  being  not  inconsistent  with  the  tenure  of 
the  office  during  good  behaviour,  especially  if  the  office  is  (as  we  consider  it  to  be) 
held  subject  to  the  power  of  amotion,  for  the  like  causes,  given  by  the  22  Geo, 
m.,c.  75. "-/rf. 

The  Judicial  Committee  of  the  Privy  Council  did  not  entertain  the  petition 
of  the  Judges.  The  President  of  the  Council  decided  **  that  on  grounds  both  of 
previous  practice  and  of  principle,  it  was  inexpedient  to  comply  with  the  Judges*^ 
application.  The  question  raised  by  the  Judges  is  as  yet  entirely  of  an  abstract 
and  theoretical  character,  and  it  appears  to  the  Lord  President  to  be  highly  incon- 
venient to  call  upon  a  Court  of  Appeal — such  as  the  Judicial  Committee  of  the 
Privy  Council  is,  in  relation  to  the  Colonies — to  decide  abstract  questions  of  law, 
so  that  whenever  a  case  actually  arises  for  the  application  of  the  law  it  should  be 
pre- determined." — Todd's  Pari.  Gov.  in  Col.,  2nd  ed.,  p.  843. 

In  March,  1897,  a  memorandum  on  the  tenure  of  office  of  the  Judges  of  the 
Supreme  Court  of  Queensland  was  presented  by  all  the  Judges  of  the  Supreme 
Court  of  Queensland  to  the  Government.  It  contains  a  review  of  the  cases  and 
the  Statutes,  and  concludes  : — **  (1)  that  the  judges  of  Queensland,  not  being 
appointed  by  patent,  do  not  fall  within  the  terms  of  the  Act  22  Geo.  III.,  c.  75  ; 
(2)  that  if  they  do,  a  power  of  removal  for  absence  not  amounting  to  misbehaviour 
is  inconsistent  with  the  tenure  of  their  office,  and  is  therefore  abrogated  ;  and  (3) 
that  the  power  of  removal  for  what  appears  to  the  Governor  in  Council  to  be  mis- 
behaviour—is also  inconsistent  with  that  tenure."  The  Statute 22  Geo.  III.,  c.  75, 
has  no  application  to  the  Justices  of  the  High  Court.  Their  tenure  and  their 
removal  are  the  subject  of  the  express  terms  of  the  Constitution. 

juttkesnotto  g.  A  Justice   of   the  High  Court  shall  not  be  capable  of 

hold  other  office  =>  ^ 

accepting  or  holding  any  other  office  or  any  other  place  of  profit  (a) 
within  the  Commonwealth,  except  any  such  judicial  office  (6)  as 
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may  be  conferred  upon  him  by  or  under  any  law  of  the  Common- 
wealth. 

(a)  "Any  other  office  or  place  of  profit."— A  Justice  of  the  High 

Court  cannot  hold  any  other  office  or  any  other  place  of  profit  within  the  Com- 
monwealth ;  that  is  he  cannot  hold  any  other  office  or  place,  public  or  private,  to 
which  a  salary  or  remuneration  is  annexed.  The  prohibition  applies  to  un  office  of 
profit  as  well  as  to  a  place  of  profit.  One  consequence  of  this  section,  combined 
with  the  Constitution,  sec.  4,  is  that  a  Justice  of  the  High  Court  could  not  accept 
the  office  of  Administrator  of  the  Government  of  the  Commonwealth.  Honorary 
and  unpaid  offices  and  other  judicial  offices  within  the  gift  of  the  Federal  Govern- 
ment are  exceptions  to  the  prohibition.  A  Justice  would  not,  by  acceptance  of  a 
prohibited  position,  ipso  facto  forfeit  his  office,  but  his  conduct  in  doing  so  would 
probably  be  ** proved  misbehaviour"  warranting  an  address  from  both  Houses 
praying  for  his  removal.  As  to  what  constitutes  an  office  or  place  of  profit  under 
the  Crown,  see  Rogers  on  Elections,  vol.  II.,  pp.  8,  25  ;  Bowman  v.  Hood  (1899),  9 
Q.L.J.,272. 

(b)  ''Judicial  Office. "—The  Constitution,  sec.  71,  sUtes  that  **  the 
Judicial  Power  of  the  Commonwealth  shall  be  vested  in  the  High  Court 
and  in  any  such  other  Federal  Courts  as  the  Parliament  may  create ; " 
sec.  72  prescribes  the  tenure  and  security  of  salaries  of  Justices  of 
the  High  Court  and  of  other  Courts  created  by  the  Parliament.  The 
Judiciary  Act,  sec.  8,  whilst  disqualifying  a  Justice  of  the  High  Court  from 
accepting,  or  holding  any  other  office  of  profit  excepts  from  the  disqualification 
any  such  judicial  office  as  may  be  conferred  on  him  by  any  law  of  the  Common- 
wealth ;  tnis  suggests  the  question  whether  any  judicial  power  can  be  exercised 
except  by  Courts  constituted  as  required  by  the  Constitution,  sec.  72.  There  may 
be  a  certain  amount  of  judicial  power  interwoven  with  some  offices  which  are  not 
of  the  same  high  degree  as  those  held  by  Justices  of  the  High  Court.  In  the 
United  States  such  subordinate  judicial  position's  are  occupied  by  officers  who  are 
not  within  the  protection  of  the  Constitution,  as  regards  salary  and  tenure,  such 
as  members  of  the  Inter-State  Commission  and  members  of  Courts  Martial.  It  is 
considered  by  some  authorities  that  the  Constitution  in  securing  the  tenure  and 
salaries  of  Justices  of  the  Supreme  Court  '*and  other  Courts,"  refer  to  Judges 
who  exercise  all  the  regular  and  permanent  duties  belonging  to  a  Court  in  the 
ordinary  popular  signification  of  the  term — Sergeant  **  On  The  Constitution  '* — 
cited  Story  1634  (n.).  Public  Service  Commissioners,  Boards  of  Enquiry,  and 
Officers  who  may  perform  functions  partly  judicial  and  partly  ministerial  are  not 
**  Courts  "  within  the  meaning  of  the  Constitution. 

The  same  may  be  said  of  Courts  Martial  appointed  to  administer  military  law 
applicable  to  the  defence  forces  of  the  Commonwealth.  The  Inter-State 
Commission  when  appointed  will  be  a  judicial  tribunal  exercising  judicial  functions 
of  an  important  character,  but  the  salaries  and  tenure  of  its  members  are  deter- 
mined by  the  Constitution,  sec.  103. — Harrison  Moore's  Const,  of  the  Common- 
weallh,  p.  281.  The  Court  of  Conciliation  and  Arbitration  Bill  1903  provided  for 
the  exercise  of  important  judicial  functions  and  that  its  President  must  be  a  Justice 
of  the  High  Court ;  its  other  members  might  be  laymen  whose  salaries  and  term 
of  office  were  the  subject  of  separate  provision. 
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tion^?aijJ^c*e  ^'  Every  Justice  of  the  High  Court  shall  before  proceeding 
81  &  32  Vict.  *^  discharge  the  duties  of  his  office  take  an  oath  (a)  or  affirmation 
c.  72  B.  4.  ^£  allegiance  in  the  form  in  the  Schedule  to  the  Constitution,  and 

also  an  oath  or  affirmation  in  the  form  following : — 

I  A.B.  do  swear  that  I  will  well  and  truly  serve  our 
Sovereign  Lord  the  King  in  the  office  of  a  Justice 
of  the  High  Court  of  Australia  and  I  will  do  right 
to  all  manner  of  people  according  to  law  without 
fear  or  favour  affection  or  ill-will :  So  help  me 
GOD. 

Or  I  A.B.  do  solemnly  and  sincerely  promise  and  declare 
that  (&c.  as  above,  except  the  words  "  So  Iielp  me 
GOD"), 

(a)  "  Oath." — In  English  law  various  provisions  have  from  time  to  time  been 
made  to  secure  and  protect  the  Judges  against  the  influences  of  the  Crown  and 
those  in  high  places.  **The  first  is  the  prohibition  of  the  interference  of  the 
Crown  under  any  of  its  seals  with  the  due  course  of  justice.  The  second  is  the 
oath  of  the  Judges  as  settled  by  Statute.  The  third  is  the  permanence  given  tu 
the  tenure  and  the  salaries  of  the  Judges  by  the  Act  of  Settlement.  The  fourth  is 
the  amendment  of  these  provisions  of  the  Act  of  Settlement  at  the  commencement 
of  the  reign  of  George  III." — Beam's  Gov.  of  Eiig.,  p.  80.  "In  the  reign  of 
Edward  III.  several  other  attempts  were  made  to  secure  the  better  administration 
of  justice.  Among  them  was  the  regulation  of  the  judicial  oath.  It  was  provided 
that  the  Judges  shall  swear  that  they  will  not  receive  any  fee  or  present  except 
meat  or  drink  of  very  small  value ;  that  they  will  not  take  robes  from  anyone 
except  the  King,  or  give  counsel  when  the  King  is  party,  and  further  that  they 
will  not  regard  any  letter  or  message  from  the  King  with  relation  to  any  point 
depending  before  them." — 76.,  p.  80. 

Seat  of  the  High  Court. 

sentof  the  High  IQ.  The  principal  seat  (a)  of  the  High  Court  shall  be  at  the 

seat  of  Government.  Until  the  seat  of  Government  is  established 
the  principal  seat  of  the  High  Court  shall  be  at  such  place  as  the 
Governor-General  from  time  to  time  appoints. 

(a)  ''Seat.'' — As  to  the  seat  of  Government,  see  Const.,  sec.  125;  as  to 
Principal  Registry  at  the  principal  seat  of  the  Court,  see  sec.  11,  wfra\  as  to 
sittings  of  the  High  Court  at  the  principal  seat,  see  sec.  12,  infTra. 

The  Governor-General  with  the  advice  of  the  Federal  Executive  Council  has 
ordered  and  declared  that  until  the  seat  of  Government  is  established  or  until 
otherwise  ordered  the  principal  seat  of  the  High  Court  shall  be  in  Melbourne  and 
the  Principal  Registry  of  the  High  Court  shall  be  at  the  Supreme  Court  House, 
Melbourne.     Commonwealth  Gazette,  3rd  Oct.,  1903,  p.  626. 
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H.  (1)  There  shall  be  a  Principal  Registry  (a)  of  the  High  Re^fcri^a. 
Court,  which  shall  be  at  the  principal  seat  of  the  Court. 

(2)  There  shall  also  be  a  District  Registry  of  the  High 
Court  in  every  State  except  the  State  in  which  the  principal  seat 
of  the  Court  is  situated.  Such  District  Registry  shall  be  at  the 
seat  of  Government  of  the  State. 

(3)  The  Governor-General  may  on  the  recommendation  of 
the  Justices  of  the  High  Court,  or  a  majority  of  them  of  whom 
the  Chief  Justice  is  one,  establish  District  Registries  at  other 
places  within  any  State  or  Territory. 

(a)  *^  Reentry .^ — Compare  this  section  with  the  Judicature  Act  1S73,  sec. 
60,  tt  seq.,  and  the  practice  thereunder.  Ghitty^s  Archhold,  14th  ed.,  p.  1,421 ; 
compare  also  the  organisation  of  the  Supreme  Court  of  Queensland  under  the 
Supreme  Court  Acts  1867  to  1895.  Ae  to  the  sittings  of  the  High  Court  at  the 
Principal  Seat,  and  at  each  place  where  there  is  a  Registry,  see  sec.  12,  ir^fra  ;  as 
to  proceedings  in  District  Registries,  see  H.C.P.  Act,  sec.  6 ;  ae  to  transfer  of 
oauses  from  one  Registry  to  another,  see  ib.  sec.  7,  el  seq. ' 

12.  Sittings  (a)  of  the  High  Court  shall  be  held  from  time  to  piace  of  sitting. 
time  as  may  be  required  at  the  principal  seat  of  the  Court  and  at 

each  place  at  which  there  is  a  District  Registry. 

(a)  *' Sittingrs.**— As  to  matter  heard  at  one  place  being  dealt  with  at 
another,  see  sec.  13,  iv/ra ;  as  to  power  of  Court  to  make  rules  regulating  the 
sittings  of  the  High  Court  and  Justices,  see  sec.  86  (a),  infra  ;  as  to  sittings  of 
Full  Court  and  single  Justices,  see  Or.  48,  rr.  1,  2;  as  to  places  for  hearing  appeals, 
see  Rules  of  Court,  Oct.  12th,  1903  ;  as  to  venue  in  suits  for  penalties,  taxes  and 
forfeitures,  see  sec.  82,  et  seq.,  infra ;  as  to  change  of  venue,  see  H.C.P.  Act,  sec.  26. 

13.  When  any  cause  or  matter  has  been  heard  at  a  sitting  Matter  heard  at 
of  the  High  Court  held  at  any  place  the  Justice  or  Justices  before  be  further  dealt 

°  *^  ^  with  at  another 

whom  the  matter  was  heard  may  pronounce  judgment  or  give  p^*^- 
further  hearing  or  consideration  to  the  cause  or  matter  at  a  sitting 
of  the  High  Court  held  at  another  place. 

H  (1)  When  any  cause  or  matter,  after  being  fully  heard  Reserved 

judgments. 

before  a  Full  Court,  is  ordered  to  stand  for  judgment,  it  shall  not  cf.  a  57  vict. 

be  necessary  that  all  the  Justices  before  whom  it  was  heard  shall 

be  present  together  in  Court  to  declare  their  opinions  thereon, 

but  the  opinion  of  any  of  them  may  be  reduced  to  writing  and 

may  be  read  by  any  other  Justice  (a)  at  any  subsequent  sitting  of  a 

Full  Court  at  which  judgment  in  the  cause  or  matter  is  appointed 

to  be  delivered. 
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(2)  In  any  such  case  the  question  shall  be  decided  in  the 
same  manner,  and  the  judgment  of  the  Court  shall  have  the  same 
force  and  effect,  as  if  the  Justice  wliose  opinion  is  so  read  had  been 
present  in  Court  and  had  declared  his  opinion  in  person. 

(a)  "  Read  by  any  other  Justice."— But  for  the  authority  conferred 
by  this  section,  the  Justice  would  have  been  required  to  deliver  personally  his 
judgment  in  open  Court ;  Melville  v.  Phillips,  9  Q.L.  J.,  114.  See  also  Allen  v. 
Lodge,  8  A.L.T.,  129. 

Part  III. — Jurisdiction  and  Powers  of  the  High  Court 

GENERALLY. 

furj^rtiolu  1^-  The  jurisdiction  (a)  of  the  High  Court  may,  subject  to 

the  provisions  of   this   Act,  be   exercised  by  any   one  or  more 
Justices  sitting  in  open  Court  (b). 

(a)  ''Jurisdiction.^ — The  ideas  of  jurisdiction  and  judicial  power  are 
sometimes  blended  and  confused  but  they  are  clearly  distinguished  in  the  Const., 
sec.  71,  and  in  the  heading  to  Part  III.  of  the  Jud.  Act.  Sec.  71,  says  that  the 
udioial  power  of  the  Commonwealth  shall  be  vested  in  the  High  Court  and  in 
such  other  Federal  Courta>as  the  Parliament  creates  and  in  such  other  Courts  as  it 
invests  with  Federal  jurisdiction.  **  Judicial  power"  is  there  plainly  contrasted 
with  "  Federal  jurisdiction  "  ;  all  the  appellate  power  and  a  portion  of  the  original 
power  is  absolutely  vested  in  the  High  Court  and  cannot  be  taken  from  it,  but 
Parliament  is  authorized,  if  it  thinks  fit,  to  invest  the  State  Courts  with  Federal 
jurisdiction  by  which  they  could  exercise  nearly  the  whole  of  the  original  power. 
Jurisdiction,  therefore,  denotes  the  territorial  boundaries  within  which  and  the 
descriptions  of  cases  founded  on  the  subject-matter  and  the  character  of  the  parties, 
with  respect  to  which,  a  Court  can  judicially  act.  Judicial  power  is  the  whole  mass 
of  the  judicial  authority  which  can  be  exercised  by  the  Court  within  the  area  of  ite 
jurisdiction.  Thus  the  HighCourt  is  authorized  to  entertain  a  suit  between  residents 
of  different  States.  On  the  face  of  the  Record  it  must  appear  that  such  a  dispute 
is  involved.  If  it  does,  jurisdiction  arises  and  remains  unless  or  until  the  con- 
/■  trary  appears  during  the  progress  of  the  case.  This  is  jurisdiction.  In  administer- 
ing justice  in  such  a  suit  the  Court  may  be  called  upon  to  apply  and  interpret 
either  State  laws  or  Federal  laws  or  both.  To  determine  rights  and  obligations,  to 
grant  appropriate  remedies,  to  award  damages  and  costs,  to  enforce  respect  to  its 
writs  by  commitment  for  contempt  if  necessary,  is  judicial  power.  The  High 
Court  can  entertain  a  suit  respecting  a  cause  of  action  arising  under  the  Constitu- 
tion. Such  an  allegation  must  appear  on  the  face  of  the  record ;  if  so,  jurisdiction 
attaches  and  remains  until  the  contrary  is  shown.  The  Court  then  enters  upon  the 
investigation  of  the  case,  and  ascertains  and  applies  the  law. 

A  total  want  of  jurisdiction  cannot  be  cured  by  the  consent  of  the  parties — 

Jones  V.  Owe^i,  5  D.  &  L.  669 ;  18  L.  J.Q.B.  p.  8  ;  WeUesley  v.  Withers,  4  E.  &  B. ,  769  ; 

24L.J.Q.B.,p.  IM;  Reg,\.  ShropshireCouiUy  Court  Judge,  20Q.B.D.,  248;  Hannah 

^       V.  Drake  (1902)  8  A.L.R.  (C.N.),  69 ;  E^rparte  Tighe,  Legge's  Rep.  (N.S.  W.),  1100. 

No  consent  can  give  jurisdiction  to  a  Court  if  the  condition  which  goes  to  the  root 
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of  jurisdiction  is  not  fulfilled.  Reg,  v.  Esitx,  (1895)  1  Q.B.  38.  Where  an  Act 
creating  a  Court  is  silent  with  respect  to  certain  incidental  matters  the  Court  is 
sometimes  held  to  have  what  is  called  "inherent  jurisdiction,"  such  as  the  power  to 
correct  errors  or  mistakes  which  appear  in  itB  own  records  (see  Notes  to  Judiciary 
Act,  sec.  4,  **  A  Superior  Court  of  Record  ")  or  to  grant  costs  against  a  person 
who  wrongly  puts  it  into  motion.  PringU  v.  Secretary  of  State  for  India,  40  Ch. 
D.,  288;  Stevens  v.  Bamett,  17  VV.N.  (N.S.W.),  38. 

With  respect  to  the  territorial  limits  of  the  jurisdiction  the  rule  of  the  High 
Court  of  Australia  will,  no  doubt,  be  the  same  as  that  which  guides  the  High  Court 
in  England,  viz.,  in  order  that  an  action  may  lie  between  parties  resident  in 
Australia  "  in  respect  of  an  act  committed  in  a  foreign  country,  the  act  must  be  one 
which,  if  committed  in  Australia,  would  be  actionable,  and  one  which  is  not 
innocent  according  to  the  law  of  the  country  where  it  was  committed  ;  but  it  is 
not  necessary |[  that  it  should  be  the  subject  of  civil  proceedings  in  that  country." 
The  rule  laid  down  in  Phillips  v.  Eyre,  L.R.  6  Q.B.,  1  ;  and  The  M.  Mozham,  46 
L.J.P.,  17  ;  1  P.D.,  107,  applied.  Machado  v.  Pontes,  (1897)  2  Q.B.  231.  SeeaUo 
Or.  8  as  to  actions  against  British  subjects  or  foreigners  out  of  the  jurisdiction. 

The  territorial  jurisdiction  of  the  Court  extends  over  the  areas  under  the 
jurisdiction  of  the  States  at  the  commencement  of  the  Commonwealth.  It  includes 
the  mainland  of  Australia  and  Tasmania,  and  the  islands  annexed  to  the  States  by 
the  Crown,  and  placed  under  the  jurisdictions  of  the  States.  In  Queensland 
the  Court  has  jurisdiction  over  islands  in  Torres  Straits  included  in  the  area 
described  in  the  Schedule  43  Tict.  No.  1,  annexed  pursuant  to  Letters  Patent 
issued  by  Her  Majesty  in  1872  and  1878  and  the  proclamation  in  the  Government 
Gazette  of  2l8t  July,  1879  ;  Heg.  v.  Gomez,  5  S.C.R.  (Q.)  189.  With  respect  to  the 
jurisdiction  as  to  territorial  waters,  see  The  Territorial  Waters  Jurisdiction  Act 
1878. 

(b)  Open  court. — See  note  (a)  to  the  following  section.  A  judge  cannot 
pronounce  judgment  except  in  open  Court  unless  under  the  authority  of  some 
statute  ;  Melville  v.  Phillips,  9  Q.L.J.,  114.  See  also  Allen  v.  Lodge,  8  A.L.T., 
129.  Section  14  of  this  Act  empowers  an  absent  Justice  of  the  Full  Court,  in  any 
case  in  which  judgment  is  reserved,  to  send  his  judgment  in  writing  to  be  read  by 
a  brother  Justice  in  open  Court. 

Single  Justices. 

16.  The  jurisdiction  of  the  High  Court  may  be  exercised  chSiSfb^w^"  *" 
by  a  Justice  sitting  in  Chambers  (a)  in  the  cases  following : — 

(a)  Applications  relating  to  the  conduct  (b)  of  a  cause  or 

matter ; 

(b)  Applications  relating  to  the  custody  (c)  management 

or  preservation  of  property,  or  to  the  sale  (d)  of 
property  and  the  disposition  of  the  purchase  money; 

(c)  Applications  for  ijrders  or  directions  as  to  any  matter 

which  by  this  Act  or  by  Rules  of  Court  is  made 
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subject  to   the  direction  of  a  Justice  sitting  in 
Chambers ; 

(d)  Any  other  applications  which  by  this  or  any  Act 
or  by  Rules  of  Court  are  authorized  to  be  made  to 
a  Justice  sitting  in  Chambers. 

But  on  the  application  of  either  party  the  Justice  may  order  the 
application  to  be  adjourned  into  Court  and  heard  in  open  Court. 

(a)  "Jurisdiction  in  Chambers."— -The  jurisdiction  of  the  High  Court 
may  be  exercised  either  in  Court  or  Chambers.  By  open  Court  is  meant  a  Court  to 
which  all  the  public  have  access  as  a  matter  of  right.  **  In  open  Court"  in  sec.  5 
(a)  Debtors  Act  of  1869  means  "what  anyone  would  take  to  bo  a  Court,  with  the  usual 
accompaniments  of  jury  box,  the  witness  box,  the  Judge's  seat,  and  seats  for  solici- 
tors, counsel  and  others"  (per  Coleridge,  C.J.,  Kenyon  v.  Eastwood,  57  L.J.Q.B., 
455).  It  does  not  include  the  private  room  of  a  Judge,  though  often  use4  by  him 
for  hearing  causes.  A  Judge  sitting  in  Chambers  does  not  mean  that  he  is  sitting 
in  any  particular  room,  but  that  he  is  not  sitting  in  open  Court  (Hartmont  v. 
Foster,  8  Q.B.D.,  p.  84).  Whether  the  jurisdiction  in  any  particular  matter  may 
be  exercised  by  the  Court  or  by  a  Judge  depends  upon  the  Statute  or  Rule  of 
Court  regulating  it. 

As  regards  the  English  practice  as  to  Chamber  jurisdiction  practically  a  Judge 
at  Chambers  has  jurisdiction  in  all  cases  where  his  jurisdiction  is  not  excluded 
expressly  or  by  necessary  implication  by  some  rule  or  statute.  Except  under  very 
special  circumstances  where  both  the  Court  and  Judge  have  jurisdiction,  the 
application  should  be  made  to  the  latter.  Where  a  Statute  expressly  or  impliedly 
directs  that  the  application  shall  be  made  only  to  the  Court  a  Judge  has  no  power 
to  interfere,  and  vice  versa.  But  when  a  Statute  in  general  terms  and  without  any 
special  limitation  either  expressed  or  to  be  inferred  from  its  terms,  gives  any  power 
to  the  Court,  it  may  be  exercised  by  a  judge  at  Chambers.  When  the  expression 
*  Court  or  a  judge'  is  used  in  the  Rules  of  the  Supreme  Court,  a  judge  at  Chambers 
has  jurisdiction  ;  but  when  the  expression  *  the  Court '  alone  is  used,  he  has  not." 
{Ghitty^s  Archhdd  Practice,  p.  1,401,  14th  ed.).  Compare  also  Judicature  Act  1873 
(36  &  37  Vic.  c.  66,  sec.  39).  The  High  Court  Procedure  Act  provides  in  several 
cases  for  the  exercise  of  jurisdiction  **by  the  Court  or  a  Justice."  "Justice," 
according  to  sec.  2  of  that  Act,  means  in  the  expression  "  Court  or  Justice,"  a 
Justice  of  the  High  Court  sitting  in  Chambers.  The  words  occur  in  sees.  6,  7,  12, 
13,  14,  19,  20,  23,  24,  25,  35  (3),  36,  38,  and  passim  through.the  rules  in  the  schedule 
to  High  Court  Procedure  Act,  In  all  such  cases  application  may  be  made  to  either. 
Sometimes  the  word  "High  Court"  only  is  used  in  a  section — vide  sec.  40, 
Judiciary  Act ;  sec.  17,  High  Court  Procedure  Act,  In  such  cases  it  will  be  a 
question  of  construction  as  to  whether  the  jurisdiction  can  be  exercised  in  Chambers 
as  well  as  in  Court.  The  words  "  Court  "  and  "  Court  or  a  Judge  "  have  been  the 
subject  of  judicial  interpretation.  "The  Court"  has  been  held  not  to  include 
"Judge  at  Chambers"  {Baker  v.  Oakes,  2  Q.B.D.  171 ;  In  re  Davidson  (1899),  2 
Q.B.,  103).  "  The  Court "  means  the  Court  sitting  in  open  Court,  and  "  a  Judge  " 
means  a  Judge  sitting  in  Chambers,  per  Kay,  L.  J.,  In  re  B.  (1892)  1  Ch.  463.  See 
also DaWow  v.Oarrold,  14  Q.B.D.,  546;  Salm  Kyrburg  v.  Posnanski,  13  Q.B.D.,  222. 
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The  discretion  given  to  the  •*  Court  or  a  Judge  "  cannot  be  delegated  ;  Lamhton  v. 
Parkinson,  35  VV.R.,  545. 

The  Justices  may  sit  in  Chambers  either  at  the  seat  of  Government  or  in  any 
State  (H.C.P.  Act,  sec.  6).  When  sitting  in  a  State  the  Court  is  bound  by  the  laws 
of  the  Stat«  as  to  procedure  and  evidence  except  as  provided  by  the  Constitution 
or  laws  of  the  Commonwealth. — Jud.  Act,  sec.  79.  The  State  Supreme  Courts 
are  invested  with  jurisdiction  in  Chambers  in  certain  matters  pending  in  the 
High  Court.  —  Jud.  Act,  sec.  17.  A  Justice  has  power  to  refer  a  case  from 
Chambers  to  the  Full  Cowtt.— Jud.  Act,  sec.  18.  The  decisions  of  a  Justice  in 
Chambers  are  subject  to  appeal— t/ttd.  Act,  sec.  34.  Costs  may  be  granted  by  a 
Justice  in  Chambers,  and  except  with  his  leave,  the  decision  may  not  be  appealed 
from.— Jud.  Act,  sees.  26,  27. 

Matters  WHicn  may  be  heard  in  Chambers. — In  addition  to  the  cases 
mentioned  in  this  section,  the  jurisdiction  in  Chambers  includes  the  following 
statutory  matters  : — Remitter  of  matters  pending  in  the  High  Court  to  a  State 
Court. — Jud.  Act,  sec.  45;  stay  of  proceedings  in  a  District  Registry,  H.C.P. 
Act,  sec.  6  ;  transfer  of  causes  from  one  Registry  to  another,  lb.  sec.  7  ;  order  for 
trial  with  a  jury,  lb.  sees.  12,  13,  14  ;  direction  for  trial  of  issues,  lb.  sees.  13, 
14  ;  orders  and  commissions  for  examination  of  witnesses,  lb.  sec.  19  ;  direction 
as  to  evidence  by  affidavit  or  orally  in  any  matter,  lb.  sec.  20 ;  amendment  of 
defects,  sec.  23 ;  change  of  venue,  lb.  sec.  25  ;  reduction  of  security  on  appeal,  lb. 
sees.  35,  36  ;  stay  of  proceedings  on  appeal,  lb.  sec.  38.  See  also  Or.  40,  r.  1. 
As  to  classes  of  actions  which  may  come  before  a  Justice  in  which  applications  in 
Chambers  may  be  made  ;  see  Jud.  Act,  sec.  30,  and  notes  thereunder. 

Pkocedcre  in  Chambers. — See  Or.  40,  r.  2,  et  seq. 

(b)  "  Conduct  of  a  cause  or  matter."*— These  words  may  be  com- 
pared with  those  in  the  English  Rules,  Or.  16,  r.  39.  They  have  a  definite  mean- 
ing as  applied  to  parties.  The  question  often  arises  as  to  which  of  several  parties 
shall  have  the  conduct  of  proceedings.  The  general  rule  is  that  the  plaintiff  is  the 
dominus  lilii.  It  often  happens  that  several  actions  in  which  the  parties,  or  some 
of  them,  are  not  identical  are  consolidated,  or  one  action  may  bo  continued  as  a 
test  action,  and  the  others  stayed  ;  and  then  the  question  arises  which  plaintiff 
should  have  the  management  of  the  consolidated  or  test  action.  In  cases  of  con- 
solidation, the  plaintiff  who  first  issued  his  writ  is  generally  given  the  conduct  of 
the  proceedings  {Ttcdt  v.  Tealt,  1882,  W.N.,  83 ;  The  Never  Despair,  9  P.D.  34). 
Where  several  actions  raise  the  same  or  similar  issues  and  one  is  selected  to  be  a 
test  action,  the  plaintiff  in  that  action  will  have  the  conduct  of  the  proceedings 
unless  it  is  expressly  provided  in  the  order  staying  the  other  actions  that  the 
plaintiffs  in  these  actions  should  have  some  control  over  the  conduct  of  the  test 
action.  Where  no  such  provision  is  made  in  the  order,  the  plaintiff  in  the  action 
selected  as  the  test  action  will  be  the  dominus  litis  ;  so  with  the  defendants.  If 
several  defendants  are  sued  by  the  same  plaintiff  in  different  actions,  e.g.,  for 
various  infringements  of  the  same  patent,  the  Court  will,  in  a  proper  case,  either 
consolidate  the  actions,  or  select  one  representative  case  and  send  that  for  trial  so 
as  to  determine  all  questions,  the  others  being  stayed  meanwhile  (Encyclopedia  of 
Laws,  vol.  9,  p.  436.  See  further,  DanieWs  Chancery  Practice,  7th  ed.,  812.  A. P., 
Or.  16,  r.  39,  and  cases  cited  thereunder). 
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"Cause,"  for  definition  of,  see  Jvd.  Act,  sec.  2. 
"  Matter,"  for  definition  of,  see  Jud.  Act,  sec.  2. 

(c)  "The  custody,  management,  or  preservation  of  pro- 
perty."— These  matters  are  further  dealt  with  by  Or.  37.  Receivers  may  be 
appointed  to  assume  the  custody  of  property  pending  litigation  concerning  the 
same.  As  to  cases  in  which  receivers  are  appointed  see  Kerr  on  Btceivers,  4th  ed.. 
Chap.  ir.  See  also  note  to  sec.  29,  H.C.P.  Act.  As  to  mode  of  application  for  the 
appointment  of  a  receiver,  see  Or.  37,  r.  7.  Where  a  primd  facie  case  of  liability 
under  contract  is  established  an  order  may  be  made  for  the  preservation  or  interim 
custody  of  the  subject  matter  of  litigation.  Or.  37,  r.  4  ;  as  to  when  and  how  such 
application  should  be  made,  see  lb.  r.  5. 

Applications  in  respect  of  the  management  of  property  are  made  for  instance 
in  connection  with  trust  estates  under  the  direction  or  control  of  the  Court.  See 
DanieWa  Chancery  Practice^  7th  ed.,  p.  864. 

An  order  may  be  made  upon  the  application  of  any  party  to  a  cause  or 
matter,  and  upon  such  terms  as  are  just,  for  the  inspection,  detention,  and 
preservation  of  any  property  being  the  subject  matter  of  the  litigation.  Or. 
37,  r.  1.  The  preservation  of  property  may  be  secured  by  the  grant  of  an 
interim  injunction  {Strelley  v.  Pearson^  15  CD.,  113),  by  the  appointment  of  a 
receiver  {Boehm  v.  Iloorf,  2  Jac.  &  W.,  236;  Gibbsy.  David,  L.R.  20,  Eq.  373), 
by  payment  into  Court  (  Wanhlyii  v.  WiUon,  35  CD.,  180),  by  the  property  being 
ordered  to  be  given  up  to  and  detained  by  an  officer  of  the  Court  ( Velati  v.  Braham, 
46  L.  J.C.P.  415).  "  The  protection  of  legal  rights  to  property  from  irreparable  or 
at  least  from  serious  damage  pending  the  trial  of  the  legal  right  was  part  of  the 
original  and  proper  office  of  the  Court  of  Chancery.  In  exercising  the  jurisdiction 
the  Court  does  not  pretend  to  determine  legal  rights  to  property,  but  merely  keeps 
the  property  in  its  actual  condition  until  the  legal  title  can  be  established.  The 
Couit  interferes  on  the  assumption  that  the  party  who  seeks  its  interference  has 
the  legal  right  which  he  asserts,  but  needs  the  aid  of  the  Court  for  the  protection 
of  the  property  in  question  until  the  legal  right  can  be  ascertained."  Kerr  on 
InjunctionAf  p.  11,  Chap.  3,  sec.  1. — **  Protection  of  legal  rights  to  property 
pending  litigation."    See  also  DanielVs  Chancery  Practice,  7th  ed.,  p.  1,345. 

Application  for  injunction  may  be  either  ex  jxirte  or  on  notice. — See  Or.  37, 
r.  7. 

(d)  "  Sale  of  property  and  disposition  of  purchase  money." 

—The  States  have  re-enacted  15  &  16  Vict,  c  86,  s.  55,  which  provides  that  if  in 
any  cause  or  matter  relating  to  any  real  estate  it  shall  appear  necessary  or  ex- 
pedient that  the  real  estate  or  any  part  thereof  should  be  sold,  the  Court  or  a 
judge  may  order  the  same  to  be  sold.  See,  for  instance,  31  Vict.  No.  IS,  s.  55 
(Q.),  and  practice  as  to  sales  by  the  Courts  (Q.),  Or.  68;  Supreme  Court  Act 
1890,  sec.  63  (5c)  (Vic),  and  Or.  51,  Or.  55  ;  Equity  Act  1901,  sec.  14  (N.S.  VV.), 
and  as  to  practice  thereunder  see  Bich.  Practice  in  Equity,  p.  14.  As  to  the 
practice  under  these  sections,  see  DanitlVn  Chancery  Practice,  7th  ed.,  872. 

As  to  an  order  for  the  sale  of  perishable  goods,  see  Or.  37,  r.  6. 

cSlirtlX^St^  17.  (1)  In  any  matter  pending  (a)  in  the  High  Court,  not 

Sch^'IbSS"''"  being  a  matter  in  which  the  High  Court  has  exclusive  juris- 
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diction,  the  Supreme  Court  of  a  State  shall,  subject  to  any  Rules 
of  Court,  be  invested  with  federal  jurisdiction  to  hear  and 
determine  any  applications  which  may  be  made  to  a  Justice  of 
the  High  Court  sitting  in  Chambers. 

(2)  Such  jurisdiction  may  be  exercised  by  a  single  Judge 
of  the  Supreme  Court  sitting  in  Chambers,  and  the  order  of  the 
Judge  shall  have  the  effect  of  an  order  of  a  Justice  of  the  High 
Court  sitting  in  Chambers. 

(a)  ''Matter  pending^  in  the  Hig^h  Court.*'— An  action  may  be 

brought  in  the  High  Court  involving  a  dispute  between  residents  of  different  States 
or  arising  under  the  Constitution,  or  involving  its  interpretation.  The  above  sec- 
tion gives  the  Supreme  Court  of  a  State  jurisdiction  to  hear  and  determine 
applications  in  the  action,  whilst  it  is  pending  in  the  High  Court,  of  the  class 
generally  disposed  of  by  a  Judge  sitting  in  Chambers,  such  as  those  enumerated  in 
sec.  16 — see  notes  thereto.  From  judgments  and  orders  so  pronounced  by  a 
Supreme  Court  of  a  State,  there  is  a  right  of  appeal  to  the  High  Court  under 
sec.  35  (r),  irrespective  of  theaniount  of  money  or  value  of  property,  or  civil  right 
involved.  As  to  when  matters  are  pending,  see  note  to  sec.  32,  ivfra.  As  to 
matters  in  which  the  jurisdiction  of  the  High  Court  is  exclusive,  see  sec.  33,  ivfra. 

18.  Any  Justice  of  the  High  Court  sitting  alone,  whether  Reference  to 

•'.  °  &  »  Full  Court. 

in  Court  or  in  Chambers,  and  any  Judge  of  the  Supreme  Court 
of  a  State  exercising  federal  jurisdiction  may  state  any  case  (a)  or 
reserve  any  question  for  the  consideration  of  a  Full  Court,  or 
may  direct  any  case  or  question  to  be  argued  before  a  Full  s '46.  * 
Court,  and  a  Full  Court  shall  thereupon  have  power  to  hear  and 
determine  the  case  or  question. 

(a)  ''May  state  any  case.**— The  Jxtdicature  Act  1873,  sec.  46,  on  which 
this  section  has  been  modelled,  enabled  a  judge  to  reserve  any  case  or  point  in  a 
case.  When  a  whole  case  has  been  reserved  by  a  Judge  for  the  consideration  of 
the  Full  Court,  the  latter  Court  can  determine  it  and  direct  judgment  to  be 
entered  up  without  referring  it  back  to  the  primary  Judge  ;  James  v.  Oibson,  17 
y.L.R.,  104.  Where  a  Judge  has  reserved  a  case  or  points  in  a  case  for  the 
determination  of  the  Full  Court,  he  is  bound  by  such  determination  and  must 
direct  the  entry  of  judgment  accordingly  ;  May  v.  Martiiiy  12  V.L.R.,  115.  Upon 
points  reserved  at  the  trial  of  an  action  for  the  consideration  of  the  Full  Court, 
the  Court  has  no  jurisdiction  to  order  a  new  trial ;  Smart  v.  Lobb^  16  V.L.R.,  496 ; 
nor  to  disregard  the  findings  of  a  jury  ;  Slade  v.  Victorian  Bailways  Commi^sioiiers, 
11  A.L.T.,  5.  Where  a  single  judge  reserves  points  for  the  consideration  of  the 
Full  Court,  the  Victorian  practice  is  for  the  party  who  desires  to  set  these  points 
down  for  argument  to  make  out  a  pnxcipe  only,  and  then  the  questions  are  set 
down  for  hearing;  May  v.  Martin,  12  V.L.R.,  at  p.  121.  Under  the  Queensland 
practice  where  a  motion  before  a  single  Judge  is  referred  to  the  Full  Court,  the 
motion  should  not  be  set  down  on  the  Full  Court  paper,  but  should  be  moved  by 
counsel  when  motions  are  called  for;  In  re  Wagners   Will,  11  Q.L.J.,  57.     As  a 
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general  rule  of  practice  in  all  proceedings  on  points  reserved  the  plaintiff  has  the 
right  to  begin;  Campbellv.  Kerr,  12  V.L.R.,384;  Oreig  v.  Hutchinson,  16V.L.R., 
p.  335.  As  a  rule  only  one  counsel  can  be  heard  on  a  case  stated  ;  Swan  v.  Per- 
petual TniAteea  Association,  3  A.L.R.  (C.N.),  53. 

A  question  reserved  may  be  merely  collateral  or  subsidiary  to  the  main  issue 
such  as  the  admissibility  of  evidence.  In  such  proceeding  the  sole  function  of  the 
High  Court  would  be  to  answer  the  question  submitted  to  it  and  send  it  back  to 
the  Justice  or  Judge  who  had  reserved  it  and  who  will  then  proceed  with  the 
hearing  and  determination  of  the  suit. 


Quorum  of  a 
Full  Court. 


Quorum  on 
appeals  from 
JudgeH  of 
federal 
Jurisdiction. 


AppHoafions  for 
leave  to  appeal 
tx)  HiKli  Court. 


Quorum  of 
Justiocs  on 
appeals  from 
State  Jfiipreme 
Courts. 


A    Full  Court. 

19.  Except  as  hereinafter  provided,  a  Full  Court  may  be 
constituted  by  any  two  or  more  Justices  of  the  Hic^h  Court 
sitting  together. 

20.  The  jurisdiction  of  the  High  Court  to  hear  and  deter- 
mine appeals  from  judgments — 

(a)  of  a  Justice  of  the  High  Court  exercising  the 
original  jurisdiction  of  the  High  Court ;  or 

{h)  of  the  Supreme  Court  of  a  State  exercising  federal 
jurisdiction  when  such  jurisdiction  is  exercised  by 
a  single  Judge ;  or 

(c)  of  any  otlier  court  exercising  federal  jurisdiction  ; 
or 

{d)  of  the  Inter-State  Commission  ; 

and  to  hear  and  determine  applications  for  a  new  trial  of  any 
cause  or  matter,  after  a  trial  before  any  such  Justice  or  any  such 
Court  exercising  federal  jurisdiction,  shall  be  exercised  by  a 
Full  Court. 

21.  (1)  Applications  for  leave  or  special  leave  to  appeal  (a) 
to  the  High  Court  from  a  judgment  of  the  Supreme  Court  of  a 
State,  or  of  any  other  Court  of  a  State  (6)  from  which  at  the 
establishment  of  the  Commonwealth  an  appeal  lay  to  the  Queen 
in  Council,  shall  be  heard  and  determined  by  a  Full  Court. 

(2)  The  jurisdicticm  of  the  High  Court  to  hear  and  deter- 
mine appeals  from  judgments  of  the  Supreme  Court  of  a  State 
sitting  as  a  Full  Court,  or  of  any  other  Court  of  a  State  from 
which  at  the  establishment  of  the  Cbmmonwealth  an  appeal  lay 
to  the  Queen  in  Council,  shall  be  exercised  by  a  Full  Court 
consisting  of  not  less  than  three  Justices. 
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(a)  "  Leave  op  Special  Leave  to  Appeal."— Under  the  Judiciary  Act, 
sec.  35  (a)  uo  appeal  can  be  brought  to  the  High  Court  from  an  interlocutory  judg- 
ment of  the  Supreme  Court  of  a  State,  except  by  leave  of  the  Supreme  Court,  or  by 
leave  of  the  High  Court.  By  35  (6 J  there  can  be  an  appeal  from  the  Supreme  Court  of 
the  State  to  the  High  Court  in  any  civil  or  criminal  matter  whatsoever  with  respect 
to  which  the  High  Court  thinks  fit  to  grant  "special  leave  to  appeal" — see  notes 
to  sec.  35  (a)  and  (6). 

(b)  "Op  of  any  othep  Court  of  a  State."— The  Constitution,  sec.  73 
(ii.),  recognizes  four  classes  of  Courts  from  the  judgments  of  which  appeals  may  be 
brought  to  the  High  Court— (1)  Federal  Courts,  other  than  the  High  Court,  created 
by  the  Parliament  ;  (2)  State  Courts  invested  with  and  exercising  federal  jurisdic- 
tion ;  (3)  Supreme  Courts  of  States  ;  and  (4)  other  Courts  of  States  from  which,  at 
the  establishment  of  the  Commonwealth,  an  appeal  lay  to  the  Queen  in  Council. 
This  provision  recognizes  that  there  may  be  some  State  Courts  other  than  the 
Supreme  Courts  from  which  an  appeal  could  be  brought  direct  to  the  Queen  in 
Council.  Among  these  Courts  may  be  mentioned  the  Court  of  Appeal  which  was 
established  in  South  Australia  by  a  local  Act,  7  Wilm.  IV.,  No.  5,  confirmed  and 
strengthened  by  24  &  25  Vict,  No.  5.  This  South  Australian  Court  still  exists, 
although  it  is  rarely  resorted  to.  Under  the  Orders  in  Council  1860,  an  appeal 
could  be  brought  direct  from  that  Court  to  the  Queen  in  Council. — Moore^s  Comw. 
o/Aus,,  p.  251. 

22.  Applications  to  the  High  Court  for  a  certificate  that  a  Quorum  for 
question  as  to  the  limits  inter  se  (a)  of  the  Constitutional  powers  of  to  appeal  to  the 

^  ^  ^  KiriK  in  Council 

the  Commonwealth  and  those  of  any  State  or  States,  or  as  to  the  95  to  High 

*'  '  Court. 

limits  inter  se  of  the  Constitutional  powers  of  any  two  or  more 
States,  which  has  been  decided  by  the  High  Court,  is  one  which 
ought  to  be  determined  by  the  King  in  Council,  shall  be  heard 
and  determined  by  a  Full  Coui-t  consisting  of  not  less  than  three 
Justices. 

(a)  "  The  limits  inter  se."— There  are  three  fundamental  proviaions  in 
the  Constitution  respecting  finality  in  appeal  cases  reaching  the  High  Court.  The 
first  is,  that  in  all  appeals  whatsoever,  whether  from  a  Justice  of  the  High  Court 
or  from  a  Court  exercising  federal  jurisdiction,  or  from  a  Supreme  Court  of  a 
State,  the  judgment  of  the  High  Court  in  all  such  cases  shall  be  '*  final  and  con- 
clusive."— Const.,  sec.  73.  The  second  is,  that  although  the  right  of  a  litigant  to 
appeal  from  the  High  Court  to  the  Privy  Council  is  taken  away,  in  all  these  cases, 
the  Constitution  does  not  impair  any  right  which  the  King  may  be  pleased  to 
exercise  by  virtue  of  his  Royal  prerogative  to  grant  **  special  leave  of  appeal  " 
from  the  High  Court  to  His  Majesty  in  Council. — Const.,  sec.  74.  The  third  is, 
that  to  this  reservation  of  the  prerogative  there  is  one  exception,  viz.,  *'  No  appeal 
shall  be  permitted  to  the  Queen  in  Council  from  a  decision  of  the  High  Court  upon 
any  question,  howsoever  arising,  as  to  the  limits  iuttr  se  of  the  Constitutional 
powers  of  the  Commonwealth  and  those  of  any  State  or  States,  or  as  to  the  limits 
inter  se  of  the  Constitutional  powers  of  any  two  or  more  States,  unless  the  High 
Court  shall  certify  that  the  question  is  one  which  ought  to  be  determined  by  Her 
Majesty  in  Council.  "—Const. ,  sec.  74. 
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Decision  in  ca^e 
of  difference  of 
opinion. 

Qd.  law. 


Oootenipt. 

See  Jud.  Act 
1873  8.  16. 


See  also  sec.  35,  post, 

23.  When  the  Justices  sitting  as  a  Full  Court  are  divided 
in  opinion  as  to  the  decision  to  be  given  on  any  question — 

(a)  the   question   shall   be   decided   according  to   the 
decision  of  the  majority,  if  there  is  a  majority ;  but 

(b)  if   the   Court   is   equally   divided   in   opinion,   the 

opinion  of  the  Chief  Justice  or  if  he  is  absent  the 
opinion  of  the  senior  Justice  present  shall  prevail, 
except  in  the  case  of  an  appeal  from  a  decision  of 
a  Justice  of  the  High  Court  or  a  Judge  of  the 
Supreme  Court  of  a  State  exercising  federal  juris- 
diction, in  which  case  the  decision  appealed  from 
shall  be  affirmed. 

Provided  that  in  the  last-mentioned  case  if  the  Justice  or 
Judge  whose  decision  is  appealed  from  reports  to  the  Court  that 
he  desires  that  the  matter  shall  be  determined  without  reference 
to  the  fact  that  he  has  pronounced  or  given  the  decision,  the 
opinion  of  the  Chief  Justice  or  senior  Justice  present  shall 
prevail. 

The  validity  in  certain  cases  of  a  judgment  pronounced  in  accordance  with 
sub-section  (6)  was  questioned  in  The  Colonial  Sttgar  Go,  Lid.  v.  Irving,  Brisbane 
"Courier"  Reports,  p.  325  (3rd  Dec.,  1903),  where  Real,  J.,  expressed  a  doubt 
whether  the  power  given  by  the  sub-section  was  constitutional,  though  possibly 
authorised  by  the  Colonial  Lawn  Validity  Act,  28  &  29  Vict.,  ch.  63,  sec.  5. 

Enfoixement   of  Process, 

24.  The  High  Court  shall  have  the  same  power  to  punish 
contempts  (a)  of  its  power  and  authority  as  is  possessed  at  the 
commencement  of  this  Act  by  the  Supreme  Court  of  Judicature 
in  England. 

(a)  ''Punish  OOnfempt.'*— Contempt  of  Court  has  been  defined  as  a 
disobedience  to  the  Court,  or  an  opposing,  or  despising  the  authority,  justice,  or 
dignity  thereof.  It  commonly  consists  in  a  party  doing  otherwise  than  he  is 
enjoined  to  do,  or  not  doing  what  he  is  commanded  by  the  process,  order,  or 
decree  of  the  Court. —  Viner's  Abridg.f  tit.  **  Contempt"  A.  In  the  case  of  St, 
James  Evening  Pont  (1742),  2  Atk.,  p.  471,  Lord  Chancellor  Hardwick  said : — 
'*  Thero  are  three  different  sorts  of  contempt ;  one  kind  of  contempt  is  scandalizing 
the  Court  itself.  There  may  be  likowisecontemptof  this  Court  in  abusing  parties  who 
are  concerned  in  causes  here.  There  may  be  also  a  conflict  of  this  Court,  in  prejudicing 
mankind  against  persons  before  the  cause  is  heard.  And  he  adds  : — **  There  cannot 
be  anything  of  greater  consequence  than  to  keep  the  streams  of  justice  clear 
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and  pure,  that  parties  may  proceed  with  safety  both  to  themselves  and  their 
characters."  Jtex  v.  Almon  (1765),  VVilm.  256,  it  was  stated  that  contempt  of 
Court  involves  two  ideas— first,  contempt  of  its  power ;  and  second,  contempt  of 
its  authority.  It  has  been  an  acknowledged  principle  that  the  power  of 
summarily  punishing  for  contempt  is  inherent  in  all  Courts  of  Record  from  time 
immemorial;  Milier  v.  Knox  (1838),  4  Bing.  N.C.,  574;  Blackstone's  Comm. 
Book  IV.,  c.  20-iii ;  Rex  v.  Davvtm  (1821),  4  Bam.  &  Aid.,  p.  340.  There  was 
formerly  no  nec^issity  to  specify  the  particular  matter  which  constituted  the, 
contempt ;  ShertJ  of  Midiileaex  (1840),  U  Ad.  &  E.,  273;  but  the  modern 
practice  has  been  to  require  that  the  alleged  offence  should  be  specified.  This 
jurisdiction,  as  in  other  matters  of  the  old  Supreme  Courts  at  Westminster,  is 
now  by  virtue  of  the  Judicature  Act  1873,  36  &  37  Vict.,  c.  66,  sec  16,  vested  in 
the  Supreme  Court  of  Judicature  in  England,  and  is  exercisable  by  the  several 
divisions  of  that  Court.  ^ 

According  to  modern  cases  the  various  kinds  of  contempt  of  C^urt  may  be 
classified  under  two  heads— (1)  Contempts  direct,  (2)  Contempts  indirect,  or  con- 
sequential ;  Oswald  on  Contempt^  2ad  ed.  Any  direct  contempt  is  some  insulting 
or  aggressive  act  on  the  part  of  the  offender,  either  in  the  face  of,  or  within  the 
precincts  of  the  Court,  or  away  from  the  Court,  such  as  some  violent  act  or 
offensive  language  in  the  presence  of  the  Court,  sending  libellous  letters  to  the 
Judge  of  a  Court,  attempting  by  communication  to  influence  the  decision  of  the 
Court,  interfering  with  a  sale  directed  by  the  Court,  commenting  on  proceedings 
pending  in  a  Court  with  the  object  of  improperly  influencing  the  decision  of  the 
Court.  Indirect  or  consequential  forms  of  uontempt  fall  within  the  class  of 
cases  where  the  ofience  is  constituted  by  disobedience  or  neglect  of  some  express 
direction  of  the  Court,  such  as  disregarding  injunctions,  or  interfering  with 
receivers  or  other  persons  acting  under  authority  of  the  Court;  a  party  disobeyinK 
an  injunction  is  liable  to  be  committed  to  prison  for  contempt ;  a  person  not  a  party 
to  the  action  or  included  in  the  injunction  may  be  committed  for  contempt  who, 
knowing  of  the  injunction,  aids  and  abets  the  person  enjoined  in  committing  a 
breach  of  the  injunction  ;  Seaward  v.  Pnterson  (1897),  1  Ch.  545. 

The  following  cases  of  direct  and  indirect  contempt  have  been  decided  by  the 
Australian  Courts  : — The  publication  of  newspaper  articles  of  such  a  nature  as 
being  likely  to  lower  the  Court  in  the  estimation  of  the  public,  and  comments 
made  during  the  proceedings  which  are  directly  calculated  to  prevent  a  fair  trial 
amount  to  a  contempt  of  Court.  In  re  Syme^  ex  -parte  Daily  Telegraph  Newspaper 
Company,  6  V.L.R.  (L.)  291 ;  In  re  Syme,  ex  parte  AfKinley,  6  V.L.R.  (L.)  51  ; 
In  re  Feiyl,  ex  parte  Herman,  9  V.L.R.  (L.)  143.  Acts  done  or  words  spoken 
or  written  tending  to  create  a  bias  or  prejudice  in  the  minds  of  Judges,  jurors,  or 
witnesses  constitute  a  contempt  of  Court,  even  when  not  springing  from  any 
wrong  intention.  Letters  in  a  newspaper  written  by  a  solicitor  pending  a 
criminal  trial,  and  which  were  calculated  to  poison  the  minds  of  a  jury,  were  held 
a  contempt ;  In  re  Daly,  15  V.L.R.  402.  The  Court  may  punish  for  contempt  both 
the  proprietor  and  the  publisher  of  a  newspaper  for  matters  appearing  therein 
tending  to  prejudice  the  fair  trial  of  an  accused,  even  though  neither  the  pro- 
prietor nor  the  publisher  was  aware  of  the  intention  to  publish  such  matters  or 
their  actual  publication  until  the  newspaper  has  passed  into  circulation ;  In  re 
Syme,  ex  parte  Worthington,  24  A.L.T.  123.    See  also  ExparU  Butler,  18  N.S.W. 

ii.c.  7 
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L.R.  (L.)  132.  As  to  contempt  for  articles  published  in  newspapers  ;  see  also  Re. 
Northern  AtgtiH^  1  Q.L.J.  Supp.  37 ;  In  re  Ebnioorth^  ex  parte  Tompsitt^  17 
V.L.R.  391  ;  In  re  Norton,  18  N.S.W.  L,R.  (L.)  130  ;  ^x  parte  Caidfidd  ;  In  re 
Norton,  19  N.S.W.  L.R.  (L.)  113;  In  re  Hayutx,  17  W.N.  N.S.W.  164;  21 
N.S.W.  L.R.  359;  Ex  parte  Smith,  1  S.R.  N.S.W.  55.  Conimente  on  a  witness 
held  a  contempt ;  R.  v.  M'Creadie,  16  W.N.  N.S.W.  110.  The  Court  has  power  of 
its  own  motion  to  bring  before  it  and  punish  persons  |(uilty  of  contempt  {In  re  the 
^Evening  Neios,  1  N.S.W.  L.R.  211),  and  to  institute  proceedings  for  the  summary 
and  immediate  punishment  for  contempt  of  its  authority  whether  in  reference  to 
a  pending  case  or  not ;  In  re  Echo  and  Sydney  Morning  Herald,  4  N.S.W.  L.R. 
237  ;  but  in  Be  Syme,  ex  parte  Worthington  {^upra),  it  was  held  that  the  power  of 
the  Court  is  limited  to  cases  pending  before  the  Court  itself.  Failure  by  a  person 
to  comply  with  an  order  of  the  Court  to  stop  a  noise  on  his  premises  when  such  a 
noise  disturbs  the  proceedings  of  the  Court  is  a  contempt  of  the  Court ;  In  re  Dakin, 
13  V.L.R.  522.  The  Judge  may  in  such  cases  act  upon  the  evidence  of  his  own 
senses  and  upon  the  reports  of  his  officers  as  to  its  author  (lb).  Where  contempt 
is  alleged  by  disobedience  of  an  order  of  the  Court,  an  explicit  statement  of  the 
facts  constituting  the  alleged  contempt  is  required  ;  M*Leod  v.  Henty,  25  V.  L.R. 
648.  Members  of  a  public  body  may  be  guilty  of  a  contempt  in  refusing  to  obey  an 
order  of  the  Court.  In  re  the  Municipal  District  of  Lamhton,  20  N.S.W.  L.R.  378. 
The  following  cases  were  held  to  constitute  a  contempt :  Non-payment  of  costs  by  a 
next  friend  ;  Bradfwdv.  Cavanagh,  15  W.N.  N.S.W.  226  ;  disobedience  for  non- 
compliance with  an  order  for  payment  forthwith  of  a  weekly  sum  for  the  mainten- 
ance of  wife  though  wrongly  included  in  the  decree  nisi ;  Nishtt  v.  Nisbel,  24 
V.L.R.  340 ;  non-payment  of  costs  occasioned  by  entering  a  caveat  against  grant 
of  probate;  In  re  Mary  Elliott,  ex  parte  Duff,  6  A. L.R.  C.N.  46;  failure  by 
an  executrix  to  file  her  accounts  within  the  prescribed  time  ;  In  re  Lockhart,  24 
V.L.R.  730;  non-payment  of  costs;  MtrriU  v.  Smith,  10  S.C.R.  (N.S.W.)  230; 
Ex  parte  Quest,  1  S.C.R.N.S.  (N.S.W.)  129  ;  assault  on  a  process  server;  In  rt 
Hartridge,  27  V.L.R.  22;  interference  with  a  shcrifiTs  officer;  In  re  Hogg  and 
Christie,  19  N.Z.  L.R.  856;  R.  v.  Campbell,  14  L.R.  N.S.W.  532;  Ex  parU 
Sidney,  7  S.C.R.  (N.S.W.)  134 ;  R.  v.  Saville,  8  S.C.R.  (N.S.W.)  19  ;  failure  of 
witness  to  obey  a  subp^^na ;  In  re  Fitzgerald,  7  Q.L.J.  N.C.  103  ;  see  also  Mac- 
kenzie V.  Dunn,  7  S.C.R.  Eq.  (N.S.W.)  88  ;  disobedience  of  an  order  for  inspection  ; 
R,  V.  Dibbs,  I  N.S.W. L.R.  17.  A  Judge  sitting  in  Chambers  has  power  to 
commit  for  contempt  of  Court ;  Weedon  v.  Phillips,  12  A.L.T.  166. 

In  the  United  States  a  similar  power  to  commit  for  contempt  is  vested  in 
the  Federal  Courts.  At  one  time  it  was  extended  so  far  as  to  punish  the  editor  of 
a  newspaper  for  publishing  an  account  of  a  trial  whilst  the  trial  was  in  progress, 
and  there  were  many  other  cases  in  which  this  power  to  punish  for  contempt  was 
extended.  In  one  case  the  District  Judge  of  the  State  of  Missouri  punished  a 
lawyer  for  contempt  and  he  was  impeached  for  his  conduct  on  that  occasion ; 
unsuccessfully,  however,  because  the  constitutional  majority  of  the  Senate  failed 
to  agree  that  he  had  committed  any  impeachable  offence.  In  consequence  of  what 
then  occurred  an  Act  was  passed  on  2nd  March,  1831,  entitled  **  An  Act  Declara- 
tory of  the  Law  Oncerning  Contempts  of  Court."  It  provided  that  **  the  power 
of  the  several  Courts  of  the  United  States  to  issue  attachments  and  inflict  sum- 
mary punishments  for  contempts  of  Court  shall  not  be  construed  to  extend  to  any 
cases  except  the  misbehaviour  of  any  person  or  persons  in  the  presence  of  the  said 
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Courts,  or  so  near  thereto  as  to  obstruct  the  administration  of  justice,  the  mis- 
behaviour of  any  of  the  officers  of  said  Courts  in  their  official  transactions,  and  the 
4iisobedience  or  resistance  by  any  officer  of  the  said  Courts,  party,  juror,  witness, 
or  any  other  person  or  persons,  to  any  lawful  writ,  process,  order,  rule,  decree,  or 
command  of  the  said  Courts  ;  "  Curtis^  p.  175.  This  Act  did  not  in  any  way  inter- 
fere with  the  power  of  the  Federal  Courts  to  enforce  their  judgments  and  decrees. 
The  case  of  In  re  Debs,  Pttitionf-.r,  decided  1895  and  reported  in  158  U.S.,  p.  564, 
is  a  striking  illustration  of  the  manner  in  which  the  Courts  can  enforce  compliance 
>»-ith  its  decrees  and  injunctions  by  their  power  to  commit  to  prison  for  disobedi- 
ence ;  see  articles  by  F.  J.  Stimso  on  '*  The  Modern  Use  of  Injunctions,"  Political 
Scitnct  QnarUrly,  X.  189  (1895),  and  by  William  H.  Dnnbar  "on  Government  by 
Injunction,"  Law  Quarterly  Review,  XIIL,  347  (1897) ;  Boyd,  p.  667. 

PractiQe. — As  to  practice  with  respect  to  committal  for  contempt,  see 
Or.  .^. 

28.  The  process  (a)  of  the  High  Court  shall  run,  and  the  Powers  of 

.  .  Court  to  extend 

ludguients  (fc)  and  orders  of  the  High  Court  shall  have  effect  and  to  whole 

'f       ^  ^   ^  "  Commonweath. 

may  be  executed,  throughout  the  Commonwealth. 

(a)  "Process."— In  its  widest  and  most  comprehensive  signification  the 
word  "process  "  includes  not  only  the  writs  of  summons,  but  all  other  writs  which 
may  be  issued  during  the  progress  of  an  action,  and  also  those  writs  which  are  used 
to  carry  the  judgments  of  the  Court  into  effect,  and  which  are  termed  writs  of 
execution.  Process  is  the  doing  of  something  in  a  proceeding  in  a  civil  or  criminal 
Court.  What  may  be  done  without  the  aid  of  a  Court  is  not  process.  A  writ  of 
simimons,  or  a  writ  of  sequestration  is  process.  A  distraint  for  rent  at  common 
law  or  by  statute  is  not  process.  Blackamore^s  Case,  8  Rep.  157  (a) ;  /?.  v.  Crisp,  3 
Bl.  Com.  3,  6,  7  ;  In  re  Watson,  6  Q.L.J.,  208.  All  steps  taken  in  execution  such 
as  seizure  and  sale  are  in  the  natural  meaning  of  the  word  comprehended  in  the 
term,  "process  ; "  per  Lynch,  J.,  in  Be  Delahoyd,  11  Irish  Ch.  Rep.  407.  **  The 
power  of  each  Court  over  its  own  process  is  unlimited  ;  it  is  a  power  incident  to  all 
Courts,  inferior  as  well  as  superior  ;  were  it  nut  so,  the  Court  would  be  obliged  to 
ait  still  and  see  its  own  proce^ss  abused  for  the  purpose  of  injustice. "  Per  Alderson, 
B.,  Cocker  v.  Tempest,  7  M.  &  VV.,  502,  cited  per  VVilles,  J.,  Stammers  v.  Hughes, 
18C.B.,535. 

(b)  "  JudgrmentS."— As  to  judgments,  see  Jud,  Act,  sec.  31  ;  as  to 
execution,  Bee  Jud,  Act,  sec.  31 ;  H.C.P.  Act,  sec.  26. 

Costs. 

26.  The  High  Court    and  every  Justice  thereof  sitting  in  co«te. 
Chambers  shall  have  jurisdiction  to  award  costs  (a)  in  all  matters 
brought  before  the  Court,  including  matters  dismissed  for  want 
of  jurisdiction  (6). 

(a)  "  Costs." — As  to  appeal  on  question  of  costs,  see  sec.  27  iv/ra  ;  as  to  costs 
in  suits  in  which  the  Commonwealth  or  States  are  parties,  see  sec.  64  itifra  ;  as  to 
power  of  Court  to  make  rules  as  to  taxation,  see  sec.  86  infra  ;  as  to  taxation  and 
allowance  of  fees  payable  to  barristers  and  solicitors  and  review  of  taxation,  see 
Roles  of  Court,  Oct.  12th,  1903,  rr.  3,  4  ;  as  to  costs  generally,  see  Or.  46 ;  as  to 
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security  for  costs,  see  Or.  25,  r.  9  et  seq.  ;  as  to  security  on  appeal,  see  High 
Court  Procedure  Act,  sees.  35,  36.  This  section  confers  jurisdiction  to  award 
costs  in  all  matters  (see  definition)  brought  before  the  Court.  In  proceedings 
under  statutes  the  old  practice  was  that  apart  from  express  provision  the 
Court  had  no  jurisdiction  to  deal  with  costs ;  Re  Charity  Schools  of  St.  Dunslan 
in  the  West,  L.R.  12  Eq.  537  ;  In  re  Wrexhaniy  Mold  and  Connahs  Quay  Railway, 
per  Lindley,  M.R.,  1900,  1  Ch.,  269.  See  also  Booker  v.  GUI,  15  W.N. 
(N.S.\V.),  158;  Service  v.  Flatau,  16  W.N.  (N.S.W.),  248;  but  compare  also 
Stevens  v.  Bamett,  17  W.N..  (N.S.W.),  38.  **  Costs  are  the  creature  of  stetute," 
per  Lutwyche,  J.,  In  re  Birhnan,  1  S.C.R.  (Q.),  p.  15;  per  Griffith,  C.J.,  R.  v. 
The  J  J.  of  South  Brisbane,  11  Q.L.J.,  83.  Where  an  Act  of  Parliament  gives 
jurisdiction  to  determine  questions,  but  is  silent  as  to  costs,  the  Court  has  inherent 
jurisdiction  to  order  a  person  wrongly  putting  it  in  motion  to  pay  the  costs  ;  Re 
Bombay  Civil  Fund  Act,  40  C. D.  288. 

(b)  "  Want  of  Jurisdiction,"— This  enactment  is  made  to  meet  the  old 
rule  of  "no  jurisdiction,  no  costs,"  for  applications  of  which  see  In  re  Lister 
Henry,  9  A.L.T.,  125  ;  Cayron  v.  Rusftell,  24  V.L.R.,  997  ;  21  A.L.T.,  39. 

No  appeal  M  to  27.  An  appeal  (a)  shall  not  lie  to  the  High  Court  from  a 

decision  of  a  Justice  of  the  Court,  or  from  a  decision  of  the 
Supreme  Court  of  a  State  exercising  federal  jurisdiction,  with 
respect  to  costs  which  are  in  the  discretion  (6)  of  the  Court,  except 
by  leave  (c)  of  the  Justice  or  Court. 

(a)  **  Appeal.** — An  appeal  will  lie  without  leave  in  respect  of  costs 
where  a  question  of  principle  of  law  or  practice  is  involved.  {Per  James, 
LJ.,Re  Rio  Grande  dc.  Co.,  5  CD.,  282;  Re  Ray nes  Park  Golf  Club,  (\S99)  1 
Q.B.,  961  ;  Bew  v.  Bew,  (1899)  2  Ch.  467  ;  sed  vide  the  judgment  of  Lindley, 
L.J.,  Adlinijlon  v.  Conyngham  (1898),  2  Q.B.,  494.  See  also  Xo.  1  North  Phoenix 
O.M.  Co.  Ltd.v.  Phamix  G.M,  Co.  Ltd.,  6  Q.L.J.,  310;  Starkey  v.  Salm, 
7  Q.L.J.,  N.C.,  70.  Where  the  terms  as  to  costs  were  unreasonable  under  the  cir- 
cumstances, the  Full  Court  reviewed  the  order  made  by  the  judge  at  the  trial  ; 
Kilpatrick  v.  Hnddart  Parker  db  Co.  Ltd.,  22  V.L.R.,  369.  No  appeal  lies  from 
the  discretion  of  a  judge  as  to  costs  where  there  is  no  question  of  principle  involved  ; 
Crowdery.  Horgau,  3  VV.A.L.R.,  31.  There  must,  however,  be  a  clear  case  before 
the  discretion  of  a  Judge  will  be  interfered  with  ;  J  amen  v.  Greenwood,  2 
A.J.R.,  41.  In  Moore  v.  Nolan,  4  V.L.R.  (L.)  465,  the  Court  refused  to  interfere. 
The  Full  Court  of  Victoria  held  that  it  had  no  jurisdiction  to  hear  an  appeal  on  a 
question  of  costs  only  where  they  are  by  law  left  to  the  discretion  of  the  Court 
below,  whether  it  has  exercised  its  discretion  from  right  or  wrong  reasons,  or  has 
exercised  no  discretion  at  all,  unless  the  leave  of  the  Court  or  Judge  making  the 
order  appealed  from  shall  have  been  first  obtained  ;  Bank  of  Australasia  v.  Herrick, 
12  V.L.R.,  832,  foWowing  Sne.lling  v.  Pulling,  29  C.J).,  85  ;  Re  Gilbert,  28 CD.,  M9. 
See  also  Jordan  v.  Walker,  11  V.L.R.,  346.  For  further  authorities  see  cases  cited 
A. P.  under  sec.  49,  Judicature  Act  1873. 

(b)  **  Discretion.*' — Subject  to  the  provisions  of  the  rules,  the  costs  of  and 
incident  t^  all  proceedings  in  the  Court  shall  be  in  the  discretion  of  the  Court  or 
a  Justice,  Or.  46,  r.  \,  et  stq. 
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(O)  "  Bxcept  by  leave."— If  the  judge  does  give  leave  under  this 
flection,  auch  order  will  not  be  over-ruled  unless  the  discretion  has  been  exercised 
on  a  wrong  principle  or  there  has  been  a  disregard  of  facts  ;  Rt  Qilbtrt^  28  CD., 
549;  Young  v.  Thoman  (1892)  2  Ch.  134. 

Absent  Defendants  (a). 

28.  When  there  are  several  defendants  in  any  cause  pend-  Nonappearance 

"  *  of  some 

ing  in  the  High  Court,  if  any  defendant  is  not  served  with  process  defendants. 
and  does  not  voluntarily  appear,  the  Court  may  nevertheless 
entertain  the  cause  and  proceed  to  hear  and  determine  it  between 
the  parties  who  are  properly  before  the  Court ;  but  the  judgment 
given  in  the  cause  shall  not  conclude  or  prejudice  other  parties 
who  are  not  regularly  served  with  process  and  do  not  voluntarily 
submit  to  the  jurisdiction  of  the  Court. 

(a)  "  Absent  defendants.'*— The  United  SUtes  law  (Revised  Statutes 
sec.  737),  from  which  this  section  is  taken  applies  to  cases  **  where  there  are  several 
defendants  in  any  suit  at  law  or  in  equity,  and  one  or  more  of  them  are  neither 
inhabitants  of  nor  found  within  the  district  in  which  the  suit  is  brought."  It  has 
been  held  under  this  section  as  regards  suits  at  law,  that  on  a  joint  contract, 
where  a  citizen  sues  the  State  where  the  suit  is  brought  and  a  citizen  of  another 
State,  and  both  are  served  with  process,  jurisdiction  attaches,  and  the  voluntary 
appearance  of  the  latter  will  not  deprive  the  Court  of  jurisdiction  ;  McCloskty  v. 
Cobb,  2  Bond  16,  Fed.  Cas.,  No.  8702  ;  Taylor  v.  Cook,  2  M'l^an,  516  ;  Fed.  Cas., 
No.  13,789  ;  as  any  of  the  parties  to  a  joint  contract  may  be  sued  ;  Clearwater  v. 
Meredith,  21  How.,  489.  So  an  action  lies  against  one  of  several  executors  ;  U.S. 
V.  Backus,  6  M'Lean,  443,  Fed.  Cas.,  No.  14,491  ;  and  so  of  corporations  where 
some  of  the  corporators  are  citizens  of  another  State  than  where  the  corporation 
was  created  ;  Louisville  R.  Co.  v.  Letsou,  2  How.,  497,  but  see  Com.  and  /?.  Bank  v. 
Slocomb,  14  Peters,  60.  A  creditor  may  maintain  an  action  against  partners  some 
of  whom  are  not  residents  of  the  district  ;  Imbusch  v.  Farwtll,  1  Black,  566.  As 
regards  suits  in  equity,  il  has  been  held  that  persons  having  an  interest,  and  who 
should  be  made  parties,  are  necessary  parties,  without  whom  no  decree  can  be 
entered  ;  Shields  v.  Barrow,  17  How.,  130  ;  Northern  Ind.  R.  Co.  v.  Mich,  Cent. 
R.  Co.,  15  How.,  233  ;  Rihon  v.  Railroad  Cos.,  16  Wall.,  445 ;  Winter  v.  Ludlow, 
3  Phila.  464;  Fed.  Cas..  No.  17,891.  In  Shields  v.  Barrow  (^w;>ra),  the  Court 
held  they  can  make  no  decree  affecting  the  interest  of  any  absent  party,  although 
that  absent  party  might  have  been  a  competent  party,  if  he  could  have  been 
served,  or  might  be  a  competent  party  if  he  chose  to  come  in  voluntarily  ;  but  in 
the  absence  of  a  party  whoae  interests  will  be  affected  by  the  decree,  they  cannot 
make  any  decree  affecting  his  interests,  and,  if  they  can  make  no  decree  at  all 
without  affecting  his  interests,  then  they  can  make  no  decree. —Cttr^w'  Jurisdiction 
of  the  United  States  Court,  p.  135.  See  also  Minnesota  v.  Northern  Securities  Co. 
(1901),  184  U.S.  199.  As  to  parties  held  to  be  necessary  and  not  necessary, 
see  Destey's  Federal  Procedure,  notes  to  §  24  ;  sec  also  sec.  29  {infra).    Notes  to  Or.  2. 

29.  When,  in   any    suit    of    which     the   High   Court   has  Absent 
original  jurisdiction,  any  defendant  is  not  a  resident  (a)  of  or  found 
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within  the  Commonwealth  and  does  not  voluntarily  appear  in 
the  suit,  the  Court  may  nevertheless  proceed  to  exercise  its  juris- 
diction after  such  notice  to  the  defendant  and  upon  such  terms  as 
are  prescribed  by  Rules  of  Court. 

(a)  "  Defendant  not  a  resident.^— The  authority  of  a  colonial  Legis- 
lature to  pass  statutes  authorizing  the  initiation  of  legal  proceedings  against 
defendants  absent  from  the  territory  of  the  law-maker  has  been  more  than  once 
questioned,  but  is  now  firmly  established.  In  Banks  v.  Orrell  (1878),  4  V.L.R. 
(L.)  219,  the  Full  Court  of  Victoria  held  it  was  bound  by  the  enactment  of  the 
Legislature,  and  that  sec.  90  of  the  Common  Law  Procedure  Statute  1865  (No. 
274)  conferred  power  to  serve  a  writ  of  summons  upon  a  foreigner  resident  out  of 
the  jurisdiction.  Higinbotham,  J.,  i?.  v.  Co//,  ex  parte  Murphy  (1881),  7  V.L.R., 
at  p.  123,  remarked  :  —  **  The  provision  for  the  service  of  writs  of  summons 
within  fifty  miles  of  the  frontiers  of  Victoria  (Common  Law  Procedure  Statute 
1865,  sec.  90),  the  attachment  in  Victoria  of  the  property  of  an  absent  defendant 
{ih,  sees.  211-228),  and  the  Prevention  •f  the  Influx  of  Criminals  Act,  18  Vict., 
No.  3,  sec.  2,  are  instances  amongst  others  which  could  be  cited  of  interference 
by  the  Victorian  Legislature  with  persons  or  property  beyond  the  territorial 
limits."  In  s^  recent  case,  Ashbury  V.  Ellis  (1893),  A.C.  339,  the  Privy  Council 
held  that  15  &  16  Vict.,  c.  72,  the  Act  of  Parliament  which  gives  to  the  Legis- 
lature of  New  Zealand  power  **  to  make  laws  for  the  peace,  order,  and  good 
government  of  New  Zealand,"  on  its  true  construction  empowered  the  Legislature 
of  New  Zealand  to  subject  to  its  tribunals  persons  who  are  neither  by  themselves 
nor  their  agents  present  in  the  colony  ;  that  a  law  of  the  local  Legislature 
authorizing  the  local  Courts  in  any  case  of  contracts  made  or  to  be  performed  in 
the  colony  to  decide  whether  they  will  or  not  proceed  in  the  absence  of  the 
defendant  was  intra  inres  and  reasonable.  Whether  a  judgment  against  an 
absentee  without  service  of  the  writ  will  be  enforced  by  the  Courts  of  another 
country  is  a  matter  for  those  Courts  to  determine,  and  does  not  affect  the  validity 
of  the  local  law.  As  to  whether  a  judgment  obtained  in  a  colonial  Court  under 
such  an  Act  where  the  defendant  is  or  has  been  a  resident  of  the  colony  will  be 
recognized  in  the  Courts  of  England  ;  see  Le/roy's  Legislative  Power  in  Canada, 
p.  332. 

At  common  law  a  writ  could  never  be  served  on  a  defendant  out  of  the  juris- 
diction. Down  to  the  time  of  the  Co7nmon  Law  Procedure  Act  1852,  there  was  no 
provision  for  such  service.  For  a  history  of  service  out  of  the  jurisdiction  see  the 
judgments  of  Huddleston,  B.,  in  Lenders  v.  Anderson,  12  Q.B.D.,  at  p.  56;  of 
Chitty,  J.,  In  Be  Busfleld,  32  CD.,  123;  and  Field,  J.,  in  Hewitson  v.  Fabre,  21 
Q.B.D.,  8  ;  Sirdar  Ourdyal  v.  Bajah  of  Faridhote  (1894),  A.C.  670.  This  section 
contemplates  the  service  of  originating  proceedings  or  notice  in  lieu  thereof  upon 
a  defendant  abroad.  The  Court  may  proceed  in  the  absence  of  the  defendant 
after  such  notice  and  upon  such  terms  as  are  prescribed  by  Rules  of  Court.  Or.  8, 
r.  1,  enumerates  the  cases  in  which  service  may  be  effected  without  the  juris- 
diction. Service  of  an  originating  proceeding  may  be  made  upon  a  British  subject 
residing  beyond  the  Commonwealth  ;  i6.  r.  2,  and  of  notice  of  the  originating 
proceeding  upon  a  foreigner  residing  out  of  the  jurisdiction  ;  lb.  r.  3.  Upon  the 
proof  of  service,  in  accordance  with  the  rules,  the  Court  or  a  Judge  may  direct  the 
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plaintiff  to  proceed  in  the  cause,  although  the  defendant  does  not  appear ;  Or. 
8,  rr.  2,  3.  A  defendant  who  denies  the  jurisdiction  of  the  Court  may  enter  a 
conditional  appearance  ;  Or.  9,  r.  12. 

Compare  also  sec.  738,  Rev.  Statutes  of  United  States  and  notes  thereon  in 
Desty'8  Federal  Procedure,  §  25,  p.  146. 

For  definition  of  residence  see  notes  to  High  Court  Procedure  Act,  sec.  6  (2). 

Part  IV. — Original  Jurisdiction  of  the  High  Court. 

Extent  of  Jurisdiction. 
30.  In  addition  to  the  matters  in  which  original  jurisdic-  ori^nai 

jurisdiction 

tion  is  conferred  on  the  High  Court  by  the  Constitution*,  the  conferred. 
High  Court  shall  have  original  jurisdiction  in  all  matters  arising 
under  the  Constitution  or  involving  its  interpretation.§ 

''Original  Jurisdiction  of  the  High  Court."— The  Constitution  has 
conferred  original  jurisdiction  on  the  High  Court  in  certain  matters  which  cannot 
be  taken  from  it,  and  Parliament  is  authorized  to  confer  on  it  additional  jurisdiction. 
The  combined  result  of  the  grant  by  the  Constitution  and  the  grant  by  the  Judiciary 
Act,  sec.  30,  is  that  the  High  Court  has  original  jurisdiction  in  the  following 
matters : — 

1.*  "  Arising  under  any  treaty  :"  (a)  Const,  sec.  75  (i.) 

2.  "  Affecting  Consuls  (6)  or  other  representatives  of 

other  countries  : "  Const,  sec.  75  (ii.) 

3.  "  In  which  the  Commonwealth  (c),  or  a  person  suing 

or  being  sued  on  behalf  of  the  Commonwealth,  is  a 
party  :  "  Const,  sec.  75  (iii). 

4.  "Between   States  (d),  or  between  residents  (e)   of 

diflFerent  States,  or  between  a  State  and  a  resident 
of  another  State  :  "  Const.,  sec.  75  (iv). 

5.  "In  which  a  writ  (/)  of  mandamus  or  prohibition  or 

an  injunction  is  sought  against  an   officer  of  the 
Commonwealth :  "  Const,  sec.  75  (v). 

6.§  "  Arising  under  the  Constitution  or  involving  (g)  its 
interpretation : "  (k)  Const,  sec.  76  (i.),  and  Jud. 
ilc^,  sec.  30. 

It  is  proposed  to  consider  in  detail  the  grant  of  judicial  power  contained  in 
each  of  these  sub-sections,  but  before  doing  so  attention  may  be  drawn  to  section  33 
ir\fra,  which  enables  the  High  Court  to  make  orders  or  direct  the  issue  of  writs  for 
certain  special  purposes  therein  enumerated.  Sub-sees,  (c)  and  {d)  appear  to  con- 
tain grants  of  original  jurisdiction  as  to  the  High  Court ;  as  to  whether  they  are 
additional  to  or  merely  declaratory  of  the  grant  recited  in  and  conveyed  by  sec.  30 
remains  to  be  considered. 
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(a)  '*  Matters  arising  under  any  treaty."— A  treaty  is,  in  ito 
nature,  a  compact  between  two  or  more  independent  nations  giving  rise  to  mutual 
rights  and  obligations.  Kone  but  sovereigns  and  independent  powers,  or  their 
authorized  representatives,  are  competent  to  contract  treaties  with  foreign  nations ; 
Todd's  Pari.  Oov.  in  Brit.  Col.  (2nd  ed.)  p.  247.  Treaties  are  primarily  matters 
of  international  law,  and  according  to  English  law,  the  rights  and  obligations 
which  arise  under  them  between  the  hifl^h  contracting  parties,  are  not  matters  of 
positive  law,  they  are  matters  in  which  the  judicial  courts  have  nothing  to  do. 
As  a  rule  a  treaty  does  not  of  itself  create  legal  relations  between  private  indi- 
viduals, and  the  municipal  courts  can  neither  enforce  its  observance  nor  decide 
whether  it  has  been  violated  ;  Elphinstone  v.  Bedreechundt  I  Knapp,  340. 

In  England  a  treaty  does  not  of  itself  have  legislative  effect  and  it  cannot  be 
the  subject  of  judicial  cognizance  until  it  has  received  legal  sanction  and  has  been 
carried  into  operation,  either  by  an  Act  of  Parliament,  or  by  the  Crown  in  the 
exercise  of  statutory  authority.  Thus  a  treaty  of  cession  does  not  operate  to 
change  the  national  character  of  a  place  until  some  act  of  possession  has  been 
performed  by  the  Crown  {The  Fama^  5  Rob.  Adm.  106).  Commercial  treaties  are 
frequently  executed  by  Act  of  Parliament  which  gives  them  legislative  effect ;  see 
for  instance  the  Imperial  Act,  37  Geo.  III. ,  c.  97,  carrying  into  effect  a  treaty 
between  Great  Britain  and  the  United  States.  Extradition  treaties  are  carried 
into  effect  by  Orders  in  Council  under  the  Imperial  Extradition  Acts  1870  and 
1873  and  1895  ;  international  arrangements  as  to  copyright,  by  Order  in  Council 
under  the  International  Copyright  Acts;  Quick  and  Qarran's  Annot.  Const,,  pp. 
769-70.  **  The  legislature  of  any  colony  is  free  to  determine  whether  or  not  to 
pass  laws  necessary  to  give  effect  to  a  treaty  entered  into  between  the  Imperial 
Government  and  any  foreign  power  in  respect  to  which  such  colony  has  a  direct 
interest ;"  Todd^s  Pari.  Gov.  in  Col.,  p.  275.  In  the  United  States  treaties  are 
part  of  the  supreme  law  of  the  land  binding  the  judges  in  every  State  ;  U.S.  Const. 
Art.  6,  cl.  2 ;  Desty*s  Federal  Procedure,  §  12,  p.  67  ;  U.S.  v.  The  Schooner  Peggy, 
1  Cranch,  103. 

The  power  of  making  laws  to  give  effect  to  treaties,  so  far  as  they  concern  the 
Commonwealth,  must  be  deemed  to  be  included  in  sec.  51,  xxix.,  "  External 
affairs."  The  words  ** external  affairs"  are,  however,  wide  enough  to  confer  on 
the  Federal  Parliament  the  legislative  power  proper  to  a  colonial  legislature  in 
respect  of  treaties.  Sec.  132  of  the  British  North  American  Act,  gives  the  Parlia- 
ment and  Government  of  Canada  **  all  powers  necessary  or  proper  for  performing 
the  obligations  of  Canada  or  of  any  province  thereof  as  part  of  the  British  Empire, 
towards  foreign  countries,  arising  under  treaties  between  the  Empire  and  such 
foreign  countries."  Under  that  section  it  was  held  that  the  (Imperial)  Extradition 
Act  1870,  applied  to  Canada,  and  was  not  inconsistent  with  the  section  ;  and  that 
the  (Canadian)  Extradition  Act  1869,  must  be  read  with  it ;  Ex  parte  Charles 
Worms,  22  Lower  Can.  Jur.,  109;  Quick  and  Garran's  Annot.  Const.,  ^.  110, 
When  a  treaty  has  been  duly  carried  into  effect  by  legislative  or  executive  authority 
legal  rights  and  liabilities  may  arise  under  it  which  may  be  the  subject  of  judicial 
cognizance,  and  the  treaty  itself  may  become  the  subject  of  judicial  interpretation. 
A  treaty  is  to  be  interpreted  liberally  and  in  such  a  manner  as  to  carrry  out 
its  manifest  purpose;  Tucker  v.  Alexandrof  (1901),  183  U.S.,  424.  For 
instances  in  which  treaties  have  been  interpreted  by  the  Courts,  see  cases 
cited  in  PhiUimore*8  Intern.  Law,  ii.,  125  (2nd  ed.) ;  also  Ex  parte  Marks,   16 
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N.S. VV.L.R.,  179  ;  Ex}KirU  Bouamt,  15  N.S. VV.L.R.,  269  ;  11  W.N.,  .55  ;  National 
Starch  Mannf,  Co.  v.  Munn's  Patent  Maizena  Co.,  13  N.S.W.L.R.  Eq.,  at  p.  116. 
The  Court  will  take  judicial  notice  of  a  treaty  contained  in  Order  in  Council ;  /?. 
V.  MaeDonaldy  11  Q.L.J.,  85.  A  treaty  of  extradition  with  a  foreign  State  must 
be  taken  to  be  incorporated  with  and  to  limit  the  operation  of  Extradition  Acta 
when  any  question  of  extradition  from  or  to  that  foreign  State  is  being  con- 
sidered;  Reg.  V.  Wilson,  3  Q.B.D.,  42. 

To  give  jurisdiction  under  this  section  it  is  not  necessary  that  rights  should 
be  created  by  the  treaty  ;  it  is  enough  if  they  are  protected  by  the  treaty,  from 
whatever  course  they  may  spring  ;  New  Orlrxinn  v.  De  ArmaSy  9  Pet.,  224.  In  the 
case  of  Owings  v.  Nonvood's  Lessee  U.S.,  5  Cranch.,  344,  the  question  was  raised 
as  to  what  was  a  case  arising  under  a  treaty?  It  was  an  action  of  ejectment 
between  two  citizens  of  Maryland,  respecting  land  in  that  State  ;  and  the  defend- 
ant set  up  an  outstanding  title  in  a  British  subject,  which  he  contended  was 
protected  by  the  British  treaty  of  1794.  .  .  .  The  Supreme  Court  of  the 
United  States  held  that  not  to  be  a  case  within  the  appellate  jurisdiction  of  the 
Court,  because  it  was  not  a  case  arising  under  the  treaty.  The  treaty  itself  was 
not  drawn  in  question,  either  directly  or  incidentally.  The  title  in  question  did 
not  grow  out  of  the  treaty,  and  as  the  claim  was  not  under  the  treaty,  the  title 
was  not  protected  by  it ;  and  whether  the  treaty  was  an  obstacle  to  the  recovery, 
was  then  a  question  exclusively  for  the  State  Court. — Kent,  Comm.  1,  325-6. 

Whether  a  treaty  with  a  foreign  sovereign  has  been  violated,  and  whether  a 
particular  stipulation  of  a  treaty  has  been  voluntarily  withdrawn  by  one  party  so 
as  to  render  it  no  longer  obligatory  on  the  other  are  not  judicial  questions; 
Chinei^e  Exclusion  Canf,  130  U.S.,  581.  But  a  treaty  may  be  the  foundation  of  a 
private  right,  and  then  it  does  become  a  subject  of  judicial  action  as  does  any 
other  private  right;  Miller's  Const,  of  U.S,,  p.  322;  United  States  v.  Rauscher, 
119,  U.S.,  407.  The  question  whether  power  remains  in  a  foreign  State  to  carry 
out  its  treaty  obligations  is  in  its  nature  political  and  it  is  not  within  the  province 
of  the  Court  to  interfere  with  the  conclusions  of  the  political  department  in  that 
regard  ;  Terlinden  v.  Ames  (1901),  184  U.S.,  270. 

The  Court  will  inquire  into  the  exercise  of  the  prerogative  of  the  Crown  with 
respect  to  treaties.  **  A  treaty  may  contain  provisions  which  are  ultra  vires 
of  the  prerogative,  in  part  valid  and  operative  and  in  part  invalid  and  in- 
operative. A  treaty  is,  indeed,  not  necessarily  void  by  reason  of  the  infrac- 
tion of  some  of  its  conditions  though  it  may  be  voidable ;  and  the  validity 
of  it  cannot  be  challenged,  generally  speaking,  by  any  private  person  ;  but  a 
Court  of  justice  when  called  upon  to  execute  the  provisions  of  a  treaty  may, 
at  the  instance  of  the  subject,  who  is  affected  by  them,  examine  whether  those 
provisions  are  such  as  to  be  capable  of  legal  enforcement."  Per  Sir  Robert  Phil- 
limore. — The  Parliament  Belfje,  4  P.D.,  at  p.  152.  Reference  is  there  made  also  to 
the  various  kinds  of  treaties  requiring  parliamentary  sanction. 

The  right  of  foreign  corporations  to  carry  on  business  in  England  without 
authority  from  Parliament  remains  unquestioned  (  We^tlake  Private  International 
Law),  yet  treaties  have  been  made  with  other  countries  granting  companies 
**  commercial,  industrial,  or  financial  "  the  "power  of  exercising  all  their  rights 
and  of  appearing  before  the  tribunals,  whether  for  the  purpose  of  bringing  an 
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action  or  for  defending  the  same  throughout  the  dominions  and  possessions  of  the 
other  power  subject  to  the  sole  condition  of  conforming  to  the  laws  of  such 
dominions  and  possessions/'  Art.  I.  Anglo-French  Convention,  1862  {Encydopcedta 
of  Laws  of  England,  Vol.  III.,  p.  438). 

For  any  violation  of  a  treaty  not  coming  within  the  judicial  cognizance, 
redress  can  be  sought  only  through  the  channel  of  diplomatic  representation.  So 
far  as  British  colonies  and  dominions  are  concerned  the  procedure  in  such  cases 
was  recently  laid  down  in  a  most  explicit  manner  by  Mr.  Secretary  Chamberlain 
in  the  case  of  the  Dutch  ship  Vondel,  The  owners  of  this  ship  complained  to  the 
British  Government  that  the  State  Government  of  South  Australia  had  declined 
to  arrest  the  crew  of  the  ship  whilst  she  was  in  South  Australian  waters.  The 
Secretary  of  State  brought  the  complaint  under  the  notice  of  the  Governor- 
General  of  Australia.  The  Federal  Government  forwarded  the  papers  to  the  Stale 
Government  desiring  them  to  furnish  a  report  on  the  case.  The  State  Government 
refused  to  report  to  the  Federal  Government  on  the  ground  that  the  latter  had 
no  jurisdiction  in  the  matter.  The  Constitutional  issues  raised  by  the  action  of 
the  South  Australian  Government  were  dealt  with  at  length  in  two  important 
despatches  from  the  Secretary  of  State  to  the  Lieutenant-Governor  of  South  Aus- 
tralia, dated  25th  November,  1902,  and  15th  April,  1903,  in  which  Mr.  Chaml)er- 
lain  indorsed  the  views  of  the  Federal  Ministers.  *'  So  far  as  other  communities 
in  the  Empire  or  foreign  nations  are  concerned,"  wrote  Mr.  Chamberlain,  **  the 
people  of  Australia  form  one  political  community  for  which  the  Government  of 
the  Commonwealth  alone  can  speak,  and  for  everything  affecting  external  States 
or  communities,  which  takes  place  within  its  boundaries,  that  Government  is 
responsible.  The  distribution  of  powers  between  Federal  and  State  authorities  is 
a  matter  of  purely  internal  concern  of  which  no  external  country  or  community 
can  take  any  cognisance.  It  is  to  the  Commonwealth  and  the  Commonwealth 
alone  that,  through  the  Imperial  Government,  they  must  look  for  remedy  or 
relief  for  any  action  affecting  them  done  within  the  bounds  of  the  Commonwealth, 
whether  it  is  the  act  of  a  private  individual,  of  a  State  official,  or  of  a  State  Govern- 
ment. The  Commonwealth  is,  through  His  Majesty's  Government,  just  as 
responsible  for  any  action  of  South  Australia  affecting  an  external  community  as  the 
United  States  of  America  are  for  the  action  of  Louisiana  or  any  other  St^te  of  the 
Union.  The  Crown  undoubtedly  remains  part  of  the  Constittition  of  the  State  of 
South  Australia,  and  in  matters  affecting  it  in  that  capacity,  the  proper  channel 
of  communication  is  between  the  Secretary  of  State  and  the  State  Governor. 
But  in  matters  affecting  the  Crown  in  its  capacity  as  the  central  authority  of  the 
Empire,  the  Secretary  of  State  can,  since  the  people  of  Australia  have  become  one 
political  community,  look  only  to  the  Governor-General  as  the  representative  of 
the  Crown  in  that  community.  The  view  of  your  Ministers  would,  if  adopted, 
reduce  the  Commonwealth  to  the  position  of  a  Federal  League,  not  a  Federation, 
and  appears  to  me  to  be  entirely  opposed  not  only  to  the  spirit  but  to  the  letter  of 
the  Act." 

(b)  '*  Affecting  Consuls  or  Representatives  of  other  foreign 
countries." — The  High  Court  has  original  jurisdiction  to  entertain  suits 
*' affecting  Consuls  and  other  representatives  of  other  foreign  countries."  This 
jurisdiction  is,  in  the  Constitution,  bracketed  with  that  giving  jurisdiction  to  deal 
with  suits  between  States.   The  evident  purpose  of  the  framers  of  the  Constitution 
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was  to  open  and  keep  open  the  highest  Court  of  the  Commonwealth  for  the  deter- 
mination, in  the  first  instance,  of  suits  involving  a  State,  or  a  commercial 
representative  of  a  foreign  government.  So  much  was  due  to  the  rank  and  dignity 
of  those  for  whom  the  provision  was  made  ;  a  provision,  it  will  be  seen,  founded 
solely  upon  the  character  of  the  parties  and  irrespective  of  the  subject-matter  of 
the  dispute.  By  the  Judiciary  Act  the  High  Court  is  endowed,  with  exclusive 
jurisdiction  in  matters  between  States,  but  a  Consul  is  neither  deprived  of  the 
privilege  of  suing  in  a  State  Court  if  he  chooses,  nor  can  he  claim  immunity  from 
being  sued  there  ;  per  Waite,  C.J.,  in  Ames  v.  Kansas,  111  U.S.,  449. 

Consuls  are  commercial  agents  only  ;  they  are  not  diplomatic  Representatives 
like  Ambassadors.  Ambassadors  and  public  Ministers  of  foreign  countries  are 
exempt  from  both  civil  and  criminal  liability  to  the  law  courts  of  the  country  to 
which  they  are  accredited  ;  Kent's  Com.,  vol.  I.,  p.  44  ;  Musurun  Bey  v.  Oadhan 
(1894)  I  Q.B.,  533  ;  (1894)  2  Q.B.  (C.  A.)  352  ;  WesUake's  Private  Intei^iational  Law, 
p.  232.  Consuls  partake  of  the  ordinary  character  of  commercial  agents,  and  are 
subject  to  the  municipal  laws  of  the  country  where  they  reside.  Though  the 
functions  of  a  consul  would  seem  to  require  that  he  should  not  be  the  subject  of  the 
State  in  which  he  resides  the  practice  of  the  maritime  powers  is  quite  unsettled 
on  the  point,  and  it  is  usual  and  thought  most  convenient  to  appoint  subjects  of 
the  foreign  country  to  be  consuls  at  its  ports  ;  i6.,  sujyra.  As  a  general  rule  a 
consul  is  subject  to  the  country  in  which  he  lives  to  the  same  extent  as  persons 
who  are  of  like  status  as  himself  in  all  points  except  that  of  holding  the  consular 
office.  It  is  agreed,  however,  that  the  official  position  of  a  consul  commands  some 
ill*  defined  amount  of  respect  and  protection ;  that  he  cannot  be  arrested  for  political 
reasons,  that  he  must  be  conceded  whatever  privileges  and  exemptions  are  neces- 
sary to  enable  him  to  fulfil  the  duties  of  his  office,  except  such  as  would  withdraw 
him  from  the  civil  and  criminal  jurisdictions  of  the  Courts.  —  Hairs  International 
Law  (4th  ed.),  p.  334. 

The  words  of  the  Constitution,  coupling  consuls  with  **other  representatives  of 
other  countries "  seem  to  contemplate  that  jurisdiction  shall  only  be  conferred 
under  this  sub-section  when  the  consul  or  other  representative  is  affected  in  his 
official  or  representative  capacity  (see  Con  v.  Deb.  Melb. ,  p.  2,456).  This  construc- 
tion is  in  harmony  with  the  position  of  a  consul  as  a  public  agent  of  the  country 
which  he  represents.  So  far  as  his  public  position  is  concerned,  the  special  pro- 
tection of  the  federal  jurisdiction  is  thrown  over  him  ;  but  where  his  public  position 
is  not  affected  there  is  no  need  to  differentiate  him  from  any  ordinary  citizen ;  Quick 
and  Garran^s  Annot.  Const.,  p.  771.  In  the  United  States  it  has  been  held  that  an 
indictment  for  offering  violence  to  the  person  of  a  public  Minister  is  not  a  case 
•*  affecting  "  the  Minister  ;  United  States  v.  Ortega,  11  Wheat.,  p.  469. 

In  the  United  States  it  was  for  a  considerable  time  doubtful  whether  original 
jurisdiction  in  cases  affecting  consuls  was  exclusively  vested  in  the  Federal  Courts, 
or  whether  the  State  Courts  had  concurrent  jurisdiction  ;  in  Dans  v.  Packhard, 
7  Pet.,  275,  the  latter  question  was  determined  in  the  negative  ;  see  also  Bors  v. 
Preston,  111  U.S.,  252  ;  but  by  subsequent  legislation  the  State  Courts  are  now  at 
liberty  to  take  jurisdiction  of  such  suits.  Under  our  Constitution,  coupled  with 
the  Judiciary  Act,  the  jurisdiction  of  the  High  Court  in  these  matters  is 
expressly  made  concurrent  with  that  of  the  State  Courts. 

If  a  suit  is  brought  against  a  consul  in  his  own  name  the  record  shows  that 
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the  High  Court  has  original  jurisdiction.  But  suppose  a  suit  is  brought  against 
his  servant,  or  agent,  by  which  the  interest  of  the  consul  might  be  affected.  In 
that  case  also  the  High  Court  would  have  jurisdiction  ;  it  would  have  it  in  all 
cases  in  which  the  consul  is  either  a  party  to  the  suit,  is  directly  interested  in,  or 
may  be  affected,  or  bound  by  the  judgment ;  BurgeBn's  Pol.  Sci.  II,  p.  329. 

The  phrase ''other  representatives  of  other  countries  "is  somewhat  vague, 
but  would  presumably  include  all  persons  officially  accredited  to  the  Common- 
M'ealth  by  foreign  governments.  The  expression  "  other  countries,"  occurs  again 
in  sec.  51,  i.,  where  trade  and  commerce  **  with  other  countries  "  means  trade  or 
commerce  with  persons  outside  the  limits  of  the  Commonwealth  ;  but  a  representa- 
tive of  a  country  can  hardly  mean  anything  else  than  an  accredited  representative 
of  the  government  of  the  country.  The  parallel  expression  in  sec.  51  leads  to  the 
inference  that  the  expression  **  other  countries,"  in  this  section  as  in  that,  includes 
all  countries  outside  the  Commonwealth,  whether  British  or  foreign ;  Quick  and 
Oarran'H  Annot.  ConM.f  p.  77*2. 

(c)  '*  Oommon-wealth  ...  is  a  party. ''—By  this  sub-section 
jurisdiction  is  given  to  the  High  Court  to  entertain  suits  in  which  the  Common- 
wealth is  either  a  plaintiff  or  a  defendant :  but  under  the  Constitution,  sec.  78, 
the  jurisdiction  is  not  completely  defined  until  Parliament  has  made  laws 
conferring  rights  to  proceed  against  the  Commonwealth  in  respect  of  matters 
within  the  limits  of  the  judicial  power.  This  has  been  done  by  the  Judiciary  Act, 
sec.  56,  which  enables  any  person  to  sue  the  Commonwealth  in  support  of  a  claim 
founded  either  in  contract  or  in  tort.  The  Federal  Parliament  has  thus  conceded 
a  much  more  liberal  right  of  action  against  the  Commonwealth  than  that  conceded 
by  Congress  against  the  United  States. 

The  first  Court  of  Claims  established  in  the  United  States  by  Congress  for  the 
purpose  of  adjudicating  on  certain  classes  of  claims  against  the  Government  gave 
the  Court  jurisdiction  to  hear  and  determine  all  claims  founded  upon  any  law  of 
Congress  or  upon  any  regulation  of  the  Executive  Department,  upon  contract 
express  or  implied  with  the  Government  of  the  United  States.  In  Nichols  v. 
U.S.,  7  Wall.,  122,  an  action  was  brought  to  recover  an  excess  of  customs  duty 
upon  certain  liquor  which  the  plaintiff  alleged  had  leaked  out  during  the  voyage 
and  which  consequently  had  never  been  imported  into  the  United  States.  The 
plaintiff  had  paid  the  duty  exacted  but  made  no  protest  at  the  time  ;  he  subse- 
quently sued  for  over  payment.  The  Court  held  (1)  the  duty  could  not  be 
be  recovered  because  it  had  not  been  paid  under  protest,  and  (2)  that  Congress  did 
not  intend  to  confer  upon  the  Court  of  Claims  jurisdiction  in  cases  arising  under 
revenue  laws. 

By  the  Tucker  Act  (24  Statutes  at  Large  505  and  359)  the  Court  of  Claims 
was  vested  with  jurisdiction  of  all  claims  founded  on  the  Constitution  of  the 
United  States  or  any  law  of  Congress  except  pensions  or  upon  any  regulations  of 
the  Executive  Department  or  upon  any  contract  express  or  implied  with  the 
Government  or  for  damages  liquidated  or  unliquidated,  in  cases  not  sounding  in 
tort,  in  respect  to  which  claims  the  party  would  be  entitled  to  redress  against  the 
United  States  if  the  United  States  were  suable.  In  Hill  v.  Unittd  States,  149 
U.S.,  593,  the  Court  said  that  the  United  States  could  not  be  sued  without  their 
own  consent  and  that  they  have  never  permitted  themselves  to  be  sued  in  any 
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Court  for  tort  committed  in  their  name  by  their  officers ;  held  thai^  a  claim  for 
damages  for  the  use  and  occupation  of  land  under  tide  water  for  the  erection  and 
maintenance  of  a  lighthouse,  without  the  consent  of  the  owner,  not  showing  that 
the  (jovemment  had  acknowledged  any  right  of  property  in  the  plaintiff  against 
them,  was  a  cause  sounding  in  tort  in  which  the  Court  had  no  jurisdiction.  In 
Dooley  v.  U.S.,  182  U.S.,  p.  222,  it  was  held  that  the  Court  of  Claims  had 
jurisdiction  in  an  action  for  the  recovery  of  duties  illegally  exacted  upon  merchandise 
alleged  not  to  have  been  imported  from  a  foreign  country. — See  also  Quick  and 
Oarran'8  Annot.  Const.y  p.  772.  As  to  liability  of  Commonwealth  to  be  sued,  see 
Jttd.  Aetf  sec.  56. 

(O)  **  Between  States.'*— The  suability  of  a  State  M'ithout  its  consent 
has  always  been  a  thing  unknown  to  British  and  American  law  ;  this  has  often 
been  laid  down  by  Courts  and  jurists  ;  Haii8  v.  Louisiana^  134  U.S.,  p.  1.  It  is 
inherent  in  the  nature  of  sovereignty  not  to  be  amenable  to  an  action  at  law  with- 
out its  consent ;  Hamilton  in  the  Ftdercdul^  No.  81.  The  Constitution  of  the 
United  States,  like  that  of  the  Commonwealth,  has  given  the  Supreme  Court 
exclusive  original  jurisdiction  of  suits  between  States,  but  both  in  America  and 
Australia  the  suability  of  a  State  by  a  State  is  founded  on  express  consent  and 
acquiescence,  first  embodied  in  the  draft  Constitution  and  afterwards  ratified 
by  the  people'  of  the  States.  In  America  the  suability  of  a  State  by  a  State  in  the 
Supreme  Court  has  never  been  denied,  but  the  liability  of  a  State  to  be  sued  in 
that  Court  by  a  citizen  of  another  State,  affirmed  in  the  case  of  ChUholm  v. 
Georgia,  2  Dall.,  419,  was  vehemently  challenged,  and  the  decision  created  such 
an  uproar  that  it  lead  to  the  Eleventh  Amendment  of  the  Constitution,  which 
provides  that  the  judicial  power  of  the  United  States  shall  not  be  construed  to 
extend  to  a  suit  against  a  State  by  a  citizen  of  another  State. 

In  America,  before  the  Union,  controversies  between  the  colonies  were  at 
times  submitted  to  the  Courts  for  judicial  solution ;  Penn  v.  Lord  Baltimore^  1 
Vesey,  Sen.  444.  Disputes  as  to  boundaries  of  colonial  territories  were  submitted 
to  the  ELing  in  Council.  With  the  union  of  the  States  and  the  extinguishment  of 
diplomatic  relations  between  them  it  was  considered  by  the  founders  of  the  Con- 
stitution necessary  to  establish  a  new  forum  for  the  settlement  of  controversies 
between  States.  Referring  to  this  provision  of  the  Constitution  a  distinguished 
writer  says  : — **  The  spectacle  of  a  people  submitting  public  controversies  to  the 
same  mode  of  settlement  as  private  law  suits,  and  acquiescing  in  the  decisions, 
has  set  an  example  which  foreign  nations  are  about  to  imitate,  not  only  in  internal 
discords,  but  in  those  which  are  international."— /"os^er,  Conht.  of  the  U.S.,  I.,  45. 
'* This  power,"  says  Story,  "seems  essential  to  the  preservation  of  the  Union. 
Some  tribunal  exercising  such  authority  is  essential  to  prevent  an  appeal  to  the 
sword  and  a  dissolution  of  the  Government.  That  it  ought  to  be  established 
under  the  national,  rather  than  under  the  State  Government,  or,  to  speak  more 
properly,  that  it  can  be  safely  established  under  the  former  only,  would  seem  to 
be  a  position  self-evident  and  requiring  no  reasoning  to  support  it.  It  may 
justly  be  presumed  that  under  the  national  Government,  in  all  controversies  of 
this  sort,  the  decision  will  be  impartially  made  according  to  the  principles  of 
justice,  and  all  the  usual  and  most  effectual  precautions  are  taken  to  secure  this 
impartiality  by  confiding  it  to  the  highest  judicial  tribunal." — Story,  Comm.,  § 
1681. 
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The  Supreme  Court  of  the  United  State  has  frequently  declined  to  take 
jurisdiction  in  inter-State  controversies,  which,  according  to  settled  principles  of 
public  law,  are  not  the  subjects  of  judicial  cognizance  ;  Hans  v.  Louisiana  (sufira). 
The  mere  fact  that  the  State  is  a  plaintiff  is  not  a  conclusive  test  that  the  contro- 
versy is  one  in  which  the  Supreme  Court  is  authorized  to  grant  redress  against 
another  State  or  its  citizens  ;   Wisconsin  v.  Pelican  his.  Co.y  127  U.S.,  265. 

The  most  numerous  class  of  cases  in  which  the  Supreme  Court  of  the  United 
States  has  entertained  suits  between  States  has  been  that  respecting  disputed 
boundaries  between  States ;  Iowa  v.  liliiioit,  151  U.S.,  2.38.  It  has  been  held  that 
the  jurisdiction  is  not  defeated  because  of  the  fact  that  in  deciding  the  question 
the  Court  must  examine  and  construe  compacts  between  States,  or  because  the 
jurisdiction  affects  the  territorial  limits  of'the  political  jurisdiction  and  sovereignty 
of  the  States  ;  Virginia  v.  West  Virginia,  11  Wall.,  39;  Rhode  I.  v.  MassachtisHts, 
12  Pet.,  657  ;  and  Baker  Annot.  Connl.,  p.  138. 

The  Law  Reports  contain  few  other  cases  in  M'hich  the  aid  of  the  Court  has 
been  invoked  in  controversies  between  two  States.  The  Court  has  declined  to  take 
jurisdiction  of  suits  between  States  to  compel  the  performance  of  obligations  which, 
if  the  States  had  been  independent  nations,  could  not  have  been  enforced  judicially, 
but  only  through  the  political  departments  of  their  governments.  Thus,  in 
Kentucky  v.  Dennison,  24  How.,  66,  where  the  State  of  Kentucky,  by  her 
governor,  applied  to  the  Court  in  the  exercise  of  its  original  jurisdiction  for  a  writ 
of  mandamus  to  the  governor  of  Ohio,  to  compel  him  to  surrender  a  fugitive  from 
justice,  the  Court,  while  holding  that  the  case  was  a  controversy  between  two 
States,  decided  that  it  had  no  authority  to  grant  the  writ.  And  in  New 
Hampshire  v.  Louisiana  and  New  York  v.  Louisiana,  108  U.S.,  76,  it  was 
adjudged  that  a  State  to  whom,  pursuant  to  her  Statutes,  some  of  her  citizens, 
holding  bonds  of  another  State,  had  assigned  them  in  order  to  enable  her  to  svie  on 
and  collect  them  for  the  benefit  of  the  assignors,  could  not  maintain  a  suit  against 
the  other  State  in  the  C/Ourt.  See  also  Cherokkte  Nation  v.  Georgia,  5  Pet.  1,  20, 
28.  51,  75.  In  the  case  of  South  Carolina  v.  Georgia,  93  U.S.,  4,  the  Supreme 
Court,  through  Mr.  Justice  Strong,  left  the  question  open  whether  **  a  State  when 
suing  in  that  Court  for  the  prevention  of  a  nuisance  in  a  navigable  river  of  the 
United  States,  must  not  aver  and  show  that  it  will  sustain  some  special  and 
peculiar  injury  therefrom,  such  as  would  enable  a  private  person  to  maintain 
a  similar  action  in  another  court ; "  and  dismissed  the  bill  because  no  unlawful 
obstruction  of  navigation  was  proved. — 93  U.S.,  14. 

Under  the  words  of  this  sub-section  it  has  been  held  that  in  order  to  ^ive 
jurisdiction  it  is  not  sufficient  that  a  State  is  interested  in  a  suit ;  a  State  may  be 
even  exclusively  interested  in  a  suit  and  yet  it  would  not  be  a  suit  in  which  the 
State  is  a  party  within  the  meaning  of  the  Constitution  ;  Bank  of  United  States  v. 
The  Planters'  Bank,  9  Wheat.,  904  ;  Oshom  v.  Bank  of  the  United  States,  9  Wheat., 
738. 

** The  phrases 'controversies  between  two  or  more  States  .  .  .  between 
citizens  of  the  same  State  claiming  lands  under  grants  of  different  States'  seem  to 
be  unambiguous.  The  cases  of  suits  between  States  have  been  mainly  controversies 
as  to  conflicting  boundaries.  It  has,  however,  been  held  that  as  the  United  States 
has  no  power  to  impose  on  a  State  officer  as  such,  any  duty  whatever,  and  compel 


Digitized  by  VjOOQIC 


Sec.  30.  BETWEEN   STATES.  Ill 

him  to  perform  it,  a  State  cannot,  by  a  suit  against  the  governor  of  another  State 
compel  the  performance  of  a  duty  by  an  officer  of  that  other  State,  for  there  is  no 
power  delegated  to  the  general  government  either  through  the  judicial  department 
or  any  other  department,  to  use  any  coercive  means  to  compel  him  ;  Kentucky  v. 
Denninon,  24  How.,  6Q  " ;  Federal  ReMtraints,  p.  198  ;  in  Osborne  v.  Bank  of  the 
United  Siaten,  9  Wheat.,  738,  Marshall,  C.J.,  said  :  **The  eleventh  amendment  is 
of  necessity  limited  to  those  suits  in  which  a  State  is  a  party  to  the  record,"  but 
he  added  '*the  State  not  being  a  party  to  the  record,  and  the  Court  having 
jurisdiction  over  those  who  are  parties  on  the  record,  the  true  question  is  not  one 
of  jurisdiction,  but  whether  in  the  exercise  of  its  jurisdiction,  the  Court  ought  to 
make  a  decree  against  the  defendants ;  whether  they  are  to  be  considered  as 
having  a  real  interest,  or  as  being  only  nominal  defendants."  On  the  other  hand 
he  said  **  this  suit  is  not  against  the  State  of  Ohio  within  the  view  of  the  Constitu- 
tion, the  State  being  no  party  to  the  record  "  ;  ?6.,  218. 

The  State  of  Pennsylvania,  it  has  been  held,  has  sufficient  interest  to  sustain 
an  application  to  the  Supreme  Court  of  the  United  States,  in  the  exercise  of  its 
original  jurisdiction,  to  maintain  a  bill  in  Chancery  to  compel  by  injunction  the 
removal  of  obstructions  from  the  Ohio.  Pennsylvania  v.  Wheeling  Bridge  Co.,  IS 
How.,  518 ;  Baker  Annot,  Const.,  U.S.,  138. 

This  sub-section  of  our  Constitution  only  confers  a  jurisdiction  ;  it  does  not 
create  a  right  of  action  where  none  previously  existed  ;  it  does  not  extend  the 
category  of  cases  in  which  a  State  may  sue  or  be  sued  ;  it  merely  enables  certain 
suits,  within  the  scope  of  the  judicial  power,  to  be  brought  into  the  High  Court. 
By  the  Constitution,  sec.  78,  the  Federal  Parliament  is  authorized  to  make  laws 
conferring  rights  to  proceed  against  a  State  **  in  respect  of  matters  within  the 
limits  of  the  judicial  power."  This  limitation  shows  that  no  right  of  action  against 
a  State  is  conferred  by  the  Constitution  ;  the  Parliament  only  can  confer  a  right  of 
action,  subject  to  the  condition  that  it  must  be  within  the  limits  of  the  judicial 
power— see  Quick  and  Garran's  Annot.  Const.,  notes  to  sec.  78. 

By  the  Judiciary  Act,  sec.  58,  any  person  making  a  claim  against  a  State 
whether  in  contract  or  in  tort,  in  respect  of  a  matter  arising  under  the  Constitution 
or  mider  a  federal  law  can  bring  a  suit  against  the  State  either  in  the  High  Court, 
if  it  has  original  jurisdiction,  or  in  the  Supreme  Court  of  the  State.  By  sec.  59  a 
State  may  sue  another  State  in  the  High  Court  in  respect  of  any  claim  arising 
under  the  Constitution,  or  under  a  federal  law. 

Referring  to  the  corresponding  provision  in  the  Constitution  of  the  United 
States,  Mr.  Justice  Gray  said  :  "The  grant  is  of  *  judicial  power,' and  was  not 
intended  to  confer  upon  the  Courts  of  the  United  States  jurisdiction  of  a  suit  or 
prosecution  by  the  one  State,  of  such  a  nature  that  it  could  not,  on  the  settled 
principles  of  the  public  and  international  law,  be  entertained  by  the  judiciary  of 
the  other  State  at  all."  Wisconsin  v.  Pelican  Ins,  Co.  {supra) ;  McClain  Const, 
Law,  694. 

In  a  recent  case  it  was  held  that  the  words  **  controversies  between 
States"  were  intended  to  include  something  more  than  controversies  over 
territory,  but  that  the  jurisdiction  was  of  so  delicate  and  grave  a  character  that 
its  exercise  was  not  contemplated  save  when  the  necessity  was  absolute,  and  the 
matter  itself  properly  justiciable.     To  maintain  jurisdiction,  the  controversy  must 
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arise  directly  between  the  States,  and  must  not  be  a  controversy  in  the  vindication 
of  grievances  between  private  individuals.  A  bill  by  the  State  of  Louisiana  against 
the  State  of  Texan,  complaining  that  Texas  by  unnecessary  and  unreasonable 
quarantine  regulations  was  intentionally  and  absolutely  interdicting  inter-State 
commerce,  was  held  to  be  bad,  as  its  gravamen  was  not  a  special  and  peculiar 
injury  such  as  would  sustain  an  action  by  a  private  person,  but  Louisiana  pre- 
sented herself  in  the  attitude  of  parens  patrice^  trustee,  guardian,  or  representative 
of  her  citizens.  Nor  could  the  bill  be  sustained  as  a  controversy  between  a  State' 
and  the  citizens  of  another  State  ;  Loumava  v.  Tex(M  (1899),  176  U.S.,  1  ;  Quick 
and  Gart-ann  Annot,  Const. ^  p.  775. 

(e)  "Residents  of  different  States."— By  subsec.  4  the  High  Court 

has  original  jurisdiction  of  suits  between  residents  of  different  States.  This  has 
not  been  vested  exclusively  in  the  High  Court,  but  may  be  exercised  by  it  con- 
currently with  the  several  State  Courts  entrusted,  with  Federal  jurisdiction.  This 
new  judicial  power  and  jurisdiction  created  by  this  sub-section  may  be  considered 
from  two  points  of  view — (1)  the  extent  and  manner  in  which  it  establishes  a  new 
and  national  forum  for  the  trial  of  inter-State  law  suits,  a  forum  having  authority 
to  decide  cases  in  which  State  influences.  State  interests,  and  State  jealousies 
sometimes  associated  or  assumed  to  be  associated  with  the  administration  of  State 
laws  between  residents  of  different  States,  might  possibly  be  unfavourable  to 
impartial  justice ;  and  (2)  the  extent  and  manner  in  which  the  new  forum  will 
facilitate,  simplify,  and  cheapen  the  service  and  execution  of  process. 

Federal  authority  to  hear  and  determine  controversies  of  this  kind  was 
embodied  in  the  Constitution  of  the  United  States  because  it  was  thought 
desirable  to  invest  the  jurisdiction  in  an  impartial  tribunal,  presided  over  by 
judges  unconnected  with  either  plaintiff  or  defendant.  It  was  felt  that  it  might 
sometimes  happen  that  local  feelings,  sentiments,  prejudices,  or  prepossessions 
may  preclude  a  fair  trial  in  the  State  Court,  or  at  least  give  rise  to  fears  or 
suspicions  that  such  may  be  the  case  ;  Coolty^  Const.  Law^  p.  139.  **  By  securing 
recourse  to  an  unbiassed  and  competent  tribunal,  the  citizens  of  every  State 
obtain  better  commercial  facilities  than  they  could  otherwise  count  upon,  for 
their  credit  will  stand  higher  with  persons  belonging  to  other  States  if  the  latter 
know  that  their  rights  are  under  the  protection,  not  of  local  and  possibly 
prejudiced  judges,  but  of  Magistrates  named  by  the  national  Government,  and 
unamendable  to  local  influence.''  Bryce,  Amtr,  Comm.t  1st  ed.,  vol.  i.,  p.  314. 
**  Local  feeling  was  of  course  much  stronger  in  America  in  1787  when  the  Consti- 
tution was  adopted  than  at  present.  Englishmen  who  had  claims  against  American 
citizens  failed  to  obtain  their  enforcement  from  1783  till  1789,  when  the  Federal 
Courts  were  established  ; "  ib.  The  jurisdiction  of  the  Federal  Courts  was  not, 
however,  made  exclusive  of  the  State  Courts  in  these  cases  which  involve  the 
consideration  only  of  State  laws.  It  was  considered  proper  to  allow  the  suit  to 
bo  brought  in  the  first  instance  in  a  State  Court,  **  because  in  most  cases  no  such 
influences  will  be  suspected  or  feared,  and  the  parties  would  go  to  trial  in  the  State 
Court  without  objection  ; "  Cooky,  Const.  Law,  p.  139.  Accordingly  it  was 
provided  by  statute  that  causes  between  citizens  of  different  States  might  only 
under  certain  circumstances  be  removed  to  Federal  Circuit  Courts. 

The  reason  which  influenced  the  framers  of  the  American  Constitution  to 
federalise  inter-State  litigation  never  existed  to  any  extent  in  Australia.    There 


Digitized  by  VjOOQIC 


Sec.  80.       RESIDENTS  OF  DIFFERENT  STATES.  113 

was  no  marked  antagonism  between  any  of  the  Australian  colonies,  or  their  people, 
to  warrant  any  fear  that  a  resident  of  one  colony  could  not  obtain  a  fair  trial  if, 
as  a  plaintiff,  he  went  to  law  in  another  colony  against  a  resident  thereof,  or  if, 
as  a  defendant,  he  had  to  submit  to  the  jurisdiction  of  another  colony.  Consider- 
ations of  convenience,  facilitation  of  legal  proceedings  and  the  avoidance  of 
circuity  of  procedure,  were  the  main  justification  of  the  inclusion  of  this  sub-section 
in  the  new  Constitution. 

In  pre-federation  times  there  was  a  protracted  controversy  as  to  the  power  of 
the  Courts  of  one  colony,  acting  under  colonial  laws,  to  direct  the  service  of  its 
process  against  persons  domiciled  in  another  colony.  The  constitutionality  of  laws 
passed  by  colonial  legislatures  authorizing  civil  process  issued  within  a  colony  to 
be  served  beyond  the  limits  of  a  colony,  was  often  questioned.  Service,  of 
course,  is  generally  recognised  as  the  foundation  of  jurisdiction  in  civil  cases.  No 
man  can  be  legally  bound  by  a  judgment  given  behind  his  back  and  without  his 
having  had  an  opportunity  of  being  heard.  {Per  Erie,  C.J.,  In  re  Brook^  33L.J.,>/ 
C.P.  246).  Now,  the  Colonial  Constitutions  gave  authority  to  the  colonial  legisla- 
tures to  make  laws  for  the  peace,  order,  and  good  government  of  their  respective 
colonies.  Those  legislatures  were  not  sovereign,  like  the  British  Parliament ; 
their  powers  were  strictly  circumscribed  and  defined  by  their  respective  Constitu- 
tions, and  it  was  contended  that  whilst  they  could  legislate  concerning  the 
service  of  process  within  their  territorial  limits,  they  could  not,  in  the  absence  of 
an  express  grant  of  power  from  the  Imperial  Parliament,  give  their  Courts  juris- 
diction over  persons  and  property  situated  outside  those  limits.  In  several  cases 
the  Colonial  Courts  have  been  asked  not  to  shrink  from  the  responsibility  of 
declaring  void  colonial  legislative  enactments  which  purported  to  apply  to  acts 
done  by  persons  residing,  and  property  located,  outside  the  territorial  limits.  In 
most  of  these  cases  the  Courts  have  refused  to  disregard  the  mandates  of  the 
legislative  departments. — Quick  and  Oarran^s  Annot.  Const, ^  p.  614. 

In  Banhi  v.  Orrdl  (1878),  4  V.L.R.  (L.),  219,  the  question  was  raised  as  to  the 
validity  of  the  service  in  New  South  Wales  of  a  writ  of  the  Supreme  Court  of 
Victoria.  By  the  Common  Law  Procedure  Act  1865  (Vict.),  sec.  90,  it  was 
declared  that  a  writ  of  summons  in  any  action  might  be  served  in  any  part  of 
Victoria  or  within  fifty  miles  of  the  frontier  or  border  thereof.  The  Supreme 
Court  held  that  every  Act  of  the  legislature  must  be  obeyed,  whatever  its  meaning. 
In  Reg.  v.  Call,  ex  parte  Murphy  (1881),  7  V.L.R.  (L.),  113,  Chief  Justice 
Stawell  said:  *' It  has  always  appeared  to  me  to  be  the  duty  of  the  Court  ta 
assume  that  Parliament  will  not  lightly  attempt  to  exceed  its  territory."    Ih. 

By  the  Judicature  Act  1883  (Vict.),  sec.  90  of  the  Common  Law  Procedure 
Act  was  repealed,  and  provision,  founded  on  sec.  18  of  the  Imperial  Common  Law 
Procedure  Act  1852  (15  &  16  Vict.,  c.  76)  was  made  for  the  issue  of  a  writ  of 
summons  **  on  any  defendant  being  a  British  subject  residing  out  of  the  jurisdiction 
of  the  Court  in  any  place ;  '*  and  on  proof  that  there  is  a  cause  of  action  which 
arose  within  the  jurisdiction  or  in  respect  of  the  breach  of  a  contract  made 
within  the  jurisdiction  or  the  breach  within  the  jurisdiction  of  a  contract  where- 
ever  made  or  in  respect  of  property  within  the  jurisdiction,  and  that  the  writ  has 
been  personally  served  on  the  defendant,  or  that  reasonable  efforts  were  made 
to  effect  service,  and  that  it  came  to  his  knowledge,  the  judge  may  allow  the 
plaintiff  to  proceed  in  the  action.     There  is  a  similar  law  in  New  South  Wales 
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(Common  Law  Procedure  Act  1899,  sec.  18,  •&.)•     See  alao  Rules  of  Court,  Oct.  10, 
1900,  Queensland,  Or.  11.     Compare  aUo  High  Court  Rules,  Or.  8. 

Another  provision  for  the  extra-territorial  service  of  civil  process,  applicable 
to  minor  courts,  has  been  made  by  several  Australian  legislatures.  By  the 
Victorian  IntercohnicU  Debt^  Act  1887,  re-enacted  in  the  County  Court  Act  1890» 
sees.  142-4,  authority  is  given  to  serve  County  Court  summonses  on  defendants  out 
of  the  jurisdiction,  in  Australian  Colonies,  in  which  there  are  laws  in  force  by 
which  effect  may  be  given  by  the  local  Courts  to  the  judgments  of  the  County 
Court  of  Victoria.  On  recovering  judgment  against  an  absent  defendant,  within 
any  of  the  reciprocating  provinces  or  colonies,  the  plaintiff  is  enabled  to  procure  a 
certificate  of  judgment ;  this  certificate  is  sent  on  to  the  clerk  of  the  local  Court 
of  the  other  colony  in  which  tlie  absent  defendant  is  resident,  and  in  which 
execution  is  then  issued.  Similar  and  reciprocal  Acts  were  passed  in  South 
Australia  {Intercolonial  Debts  Act  1887),  and  in  New  South  Wales  {Intercolonial 
Dehtu  Act  1889). 

The  ineffectiveness  of  this  kind  of  legislation,  and  the  necessity  of  a  federal 
law  regulating  service  of  process  and  execution  of  judgment,  has  been  recently 
illustrated  in  a  striking  manner  in  the  case  of  Elkan  v.  De  La  Juveny^  decided 
by  the  Full  Court  of  Victoria  on  the  10th  August,  1900  (22  A.L.T.,  34). 

The  New  Zealand  Parliament  passed  an  Act  (New  Zealand  Code,  46  Vict.,  No. 
22,  r.  53),  authorizing  the  0>urts  of  that  colony,  in  any  action  founded  on  a  contract 
made  or  to  be  performed  within  the  colony,  to  decide  whether  they  will  allow  a 
plaintiff  to  issue  a  writ  and  proceed  against  an  absent  defendant  without  service 
of  the  writ.  In  Aahbury  v.  Ellvi  (1893),  App.  Cas.  339,  the  Privy  Council  held 
that  this  was  a  valid  law,  and  that  it  was  competent  for  the  legislature  of  New 
Zealand,  under  the  Constitution  of  that  colony,  to  subject  to  its  tribunals  persons 
who  were  neither  by  themselves  nor  their  agents  present  in  the  colony,  in  actions 
founded  on  any  contract  made  or  entered  into  or  wholly  or  in  part  to  be  performed 
within  the  colony.  Referring  to  the  argument  that  a  judgment  so  obtained 
could  not  be  enforced  beyond  the  limits  of  New  Zealand,  their  lordships  said  that 
**when  a  judgment  of  any  tribunal  comes  to  be  enforced  in  another  country,  its 
effect  will  be  judged  by  the  Courts  of  that  country  with  regard  to  all  the  circum- 
stances of  the  case.  For  trying  the  validity  of  New  Zealand  laws,  it  is  sufiicient 
to  say  that  the  peace,  order,  and  good  government  of  New  Zealand  are  promoted 
by  the  enforcement  of  the  decrees  of  their  own  Courts  in  New  Zealand."  /6., 
p.  344. 

In  reference  to  the  question  will  foreign  Courts  recognize  judgments  obtained 
in  civil  Courts  against  defendants  absent  from  the  law  making  country,  it  was 
decided  in  Simpson  v.  Fogo^  32  L.J.,  Ch.  249,  that  the  same  rules  are  applicable 
in  the  enforcement  of  colonial  judgments  as  in  the  enforcements  of  foreign  judg- 
ments. In  Buchanan  v.  Jlucker,  9  East,  192,  the  facts  were,  that  a  law  of  the 
island  of  Tobago,  a  British  colony,  enacted  that  if  a  defendant  were  absent  from 
the  island  he  might  be  summoned  by  nailing  up  a  copy  of  the  declaration  at  the 
Court  House  door,  and  this  should  be  deemed  good  service.  Liord  Ellenborough, 
C.  J.,  held  that  this  must  be  intended  to  apply  to  one  who  had  been  present  and 
subject  to  the  jurisdiction  ;  and  that  if  it  had  been  meant  to  reach  strangers  to  the 
jurisdiction,  it  would  not  have  bound  them.     The  principle  affirmed  was  that 
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an  action  is  not  maintainable  on  a  colonial  judgment  unless  it  appears  that  the 
defendant  was  regularly  served  with  process,  and  had  an  opportunity  of  defending 
the  suit,  even  although  it  appears  to  be  the  practice  of  that  Court  not  to  give 
personal  notice.  Tlie  rule  to  be  deduced  from  the  cases  is,  that  where  the  defend- 
ant against  whom  a  judgement  has  been  obtained  in  a  colonial  Ck}urt,  under  such 
local  Acts  as  we  have  been  considering,  authorizing  service  of  process  in  abaentemt 
is  or  even  has  been,  subject  to  the  jurisdiction  of  the  colony,  such  judgment  will 
be  recognized  in  the  Courts  in  England  where  otherwise  it  would  not  be ; 
L^fnyy^  Ltg.  Poto,  in  Can.^  p.  332. 

Provision  has  been  made  by  the  various  States  to  enable  memorials  of  judg- 
ments obtained  in  the  Supreme  Court  of  one  State  to  be  filed  in  that  of  another 
and  to  allow  execution  to  issue,  e.g.  19  Vict.  No.  12,  sec.  3  (N.8.W.).  Inter-State 
Debts  Becovery  Act  1901  (N.S.W.) ;  for  practice  thereunder  see  Rolin  and  Innea* 
Supreme  Court  Practice,  p.  242  ;  Common  Laxo  Practice  Act  1867  (Q.),  s.  22  ;  the 
Supreme  Court  Act  1890  (Vic),  sec.  182.  The  Federal  Council  also  enacted  the 
Australasian  Civil  Process  Act  1886  to  enable  service  of  process  issued  out  of  the 
Supreme  Court  of  one  colony  in  another,  and  the  Australasian  Judgments  Act  1886 
so  as  to  make  provision  for  the  enforcement  within  the  federation  of  judgments  of 
the  Supreme  Courts  of  the  colonies  of  the  federation.  The  latter  Act  received  con- 
struction in  the  following  cases — Unmask  v.  Rider,  )9  A.L.T.,  11  ;  McArdell  v. 
McMeekan,  18  A.L.T.,  154  ;  Hooley  v.  Luke,  18  A.L.T.,  178  ;  Fourchard  v.  Trevor, 
21  AL.T.,  31 ;  DoiuMy,  Donald,  9  Q.L.J.,  211  ;  Gray  v.  Eraser,  8  Q.L.J.,  11 ; 
Alfred  Shaw  d:  Co,  Ltd,  v.  Drake,  8  Q.L.  J.,  12. 

Such  was  the  state  of  the  law  when  the  Constitution  of  the  Commonwealth 
came  into  force  authorizing  the  Federal  Parliament  to  pass  laws  with  respect  to 
the  service  and  execution  throughout  the  Commonwealth  of  civil  and  criminal 
process  and  the  judgments  of  the  Courts  of  the  States. 

By  the  Commonwealth  Service  and  Execution  of  Process  Act  1901  writs  of 
summons  issued  out  of  any  Court  of  record  of  a  State  may  now  be  served  on  the 
defendant  in  any  other  State.  Service  may  be  effected  in  the  same  manner  as  if 
the  writ  were  served  on  the  defendant  in  the  State  in  which  it  is  issued.  The 
Act  does  not  confer  on  any  Court  jurisdiction  to  hear  or  determine  any  suit 
which  it  would  not  have  jurisdiction  to  hear  and  determine  if  the  writ  of  summons 
had  been  served  within  the  State.  If  the  defendant  does  not  enter  an  appearance 
the  plaintiff  is  required  as  a  preliminary  to  the  nxercise  of  jurisdiction  to  prove — 
(1)  that  the  writ  was  served  personally  ;  or  in  the  case  of  a  corporation,  that  it  was 
served  on  its  principal  officer  ;  or  (2)  that  reasonable  efforts  had  been  made  to 
effect  personal  service,  and  that  it  had  come  to  the  defendant's  knowledge. 
Plaintiff  must  also  prove  that  the  cause  of  action  or  the  subject-matter  of  the 
action  arose  within  the  State  In  the  Court  of  which  the  action  is  proceedint;. 

Provision  is  made  in  the  same  Act  for  the  execution  in  one  State  of  a  warrant 
i^ued  by  any  Court  or  Judge  or  Justice  of  the  Peace  of  another  State  for  the 
apprehension  of  any  person  (sec.  18),  and  a  writ  of  attachment  issued  by  a  Court  of 
re^rd  of  a  State  or  a  Judge  thereof  for  contempt  of  the  Court  or  for  disobedience 
of  an  order  against  any  person  in  one  State  may,  by  leave  of  a,  Justice  of  the  High 
Court  or  a  Judge  of  the  Supreme  Court  of  any  other  State,  be  executed  in  such 
other  State  (sec.  19).     The  exercise  of  the  discretion  with  respect  to  the  issue  of  a 
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Mrrit  of  attachmenfc  under  this  section  is  judicial,  and  must  be  exercised  on  definite 
principles.  An  application  for  leave  to  execute  in  Queensland  a  writ  of  attach- 
ment issued  by  the  Supreme  Court  of  New  South  Wales  for  disobedience  of  an 
order  of  that  Court  for  the  payment  of  money  was  refused  ;  Lewis  v.  Lewis  (1902) 
S.R.  (Q.),  115.  A  judgment  in  a  suit  by  any  Court  of  record  of  any  State  may,  on 
production  of  a  certificate  of  such  judgment,  be  registered  in  another  State,  and 
thereupon  becomes  a  record  of  the  Court  in  which  it  is  registered,  and  has  the 
same  effect  as  a  judgment  of  that  Court,  and  like  proceedings  may  be  taken  to 
enforce  it  as  if  it  had  been  a  judgment  of  the  Court  (sec.  20).  In  Victoria  it  has  been 
held  that  where  a  foreign  judgment  is  registered  under  this  Act  the  Court  cannot 
compel  the  judgment  debtor  to  be  examined  under  the  Imprisonment  of  Fraudulent 
Debtors  Act  1890  ;  McNamara  v.  3/»7/cr,  28  V.L.R.,  327. 

The  Constitutiou,  section  75  (iv.),  now  enables  a  person  residing  in  one  State  to 
sue  in  the  High  Court  a  person  residing  in  another  State,  obtain  judgment  and 
issue  execution  against  him  without  the  intervention  of  a  State  Court,  or  a  State 
Sheriff.  By  the  Judiciary  Act^  sec.  39,  the  same  jurisdiction  may  be  exercised 
by  State  Courts  sitting  in  federal  jurisdiction. 

The  word  "  resident"  is  undefined,  and  must  be  interpreted  according  to  the 
scope  and  spirit  of  the  Constitution.  There  are  numerous  English  and  colonial 
cases  defining  "residence"  differently  for  the  purpose  of  different  enactments  ; 
see  cases  cited  under  sec.  6  (2)  of  the  High  Court  Procedure  Act,  Thus  where 
residence  is  required  for  an  electoral  qualification,  the  guiding  principle  is 
that  a  voter  should  have  some  local  interest;  Beat  v.  Ford,  3C.P.D.  at  p.  78. 
Where  jurisdiction  depends  upon  the  residence  of  the  defendant  (as  in  County 
or  District  Court  Acts)  the  principle  is  that  of  seeking  out  the  defendant  in  his 
own  jurisdiction — in  the  forum  rei.  Here  the  considerations  are  somewhat  differ- 
ent from  both  ;  the  principle  is  that  of  providing  a  forum  which  is  neither  solely 
the  plaintiff's  nor  solely  the  defendant's,  but  belongs  impartially  to  both.  The 
object  of  the  jurisdiction,  in  fact,  is  to  avoid  any  suggestion  of  partiality  which 
might  arise  if  a  litigant  with  a  resident  in  another  State  has  no  option  but  to 
resort  to  the  courts  of  that  State.  The  jurisdiction  is  thus  based  on  the  existence 
of  those  local  citizenships  and  local  patriotisms  which  are  characteristic  of  a 
federation.  Residence  in  a  State,  for  the  purpose  of  this  section,  should  be  inter- 
preted as  involving  a  suggestion  of  State  membership,  and  perhaps  even  of 
domicile. — Quick  and  Garran^s  Annot.  ConnLf  776. 

It  appears  then  that  the  residence  in  a  State  contemplated  by  the  Constitution 
is  such  residence  as,  if  combined  with  British  nationality,  would  constitute 
citizenship  of  the  State  in  the  general  sense  of  the  term.  It  is  not  meant  by  this 
that  the  residence  should  be  such  as  is  required  by  the  laws  of  the  particular 
State  for  the  exercise  of  any  political  franchise,  but  merely  that  it  should  be  of  a 
character  to  identify  the  resident  to  some  extent  with  the  corporate  entity  of  the 
State.     lb. 

All  the  (institution  demands  is  that  the  parties  to  the  suit  shall  be  citizens 
of  different  States  ;  that  on  one  side  they  shall  be  citizens  of  one  State,  and  on  the 
other  side  they  shall  be  citizens  of  some  other  State— Cwriw,  Jurisd.  of  the  U.S., 
p.  134.  What  constitutes  "  residence  "  was  discussed  in  Rivers  v.  Bradley,  53 
Fed  Rep.  305.     "It  must  very  often  happen  that  suits  are  brought  by  person 
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who  act  in  a  representative  capacity  as  executors,  or  administrators,  or  guardians, 
or  trustees.  It  is  settled  that  evidence  that  they  act  in  a  representative  capacity 
and  that  those  whom  they  represent  would  not  he  competent  of  themselves  to  sue, 
does  not  affect  the  jurisdiction  of  the  Court.  If  an  executor  is  a  citizen  of  the 
State  of  Massachusetts,  although  every  person  whom  he  represents  is  a  citizen  of 
some  other  State,  he  may  sue  as  a  citizen  of  Massachusetts ;  **  Goal  Company  v. 
Blatchford,  11  Wallace,  172;  Curtis,  p.  138.  **  A  Court  having  competent 
jurisdiction  over  the  suit  does  not  lose  it  by  a  change  in  the  citizenship  of  the 
party ; "  Curtin,  p.  140.  "  When  the  jurisdiction  has  once  attached  it  is  not 
defeated  by  any  change  either  in  the  domicile  of  the  party  who  has  brought  the 
suit,  or  by  his  decease,  and  the  coming  in  of  an  executor  or  administrator  who 
would  not  have  been  capable  of  suing.  As,  for  instance,  a  citizen  of  Massachusetts 
brings  a  suit  in  the  Circuit  Court  of  Massachusetts  against  a  citizen  of  Rhode 
Island,  and  after  the  suit  is  brought,  while  it  is  pending  in  Court,  the  citizen  of 
Massachusetts  moves  to  Rhode  Island,  that  does  not  defeat  the  jurisdiction." 
Curti9,  139. 

If  a  resident  of  one  State  changes  his  domicile  to  another  State,  with  a  bona 
fide  intention  to  reside  there,  even  though  his  object  was  to  avail  himself  of  the 
federal  jurisdiction,  he  may  sue  as  a  resident  of  the  latter  State.  Jones  v. 
League,  18  How.,  76  ;  Kent.  Comm.  i.,  345.  But  a  merely  colourable  conveyance 
will  not  give  jurisdiction.     lb. — Quick  and  Oarran^A  Annot.  Const.,  p.  777. 

The  residence  necessary  to  give  jurisdiction  to  the  Court  must  be  averred  on 
the  record,  and  a  failure  to  make  this  averment  is  fatal,  at  any  stage  of  the  case, 
to  the  jurisdiction.  That  has  frequently  been  decided.  Smith  v.  Atchison  d:c. 
B.R.  Co.,  64  Fed.  Rep.  1  ;  CuHis,  p.  141. 

**  The  Federal  Courts  possess  no  powers  except  such  as  the  Constitution  and 
Acts  of  Congress  concur  in  conferring  upon  them,  and  the  legal  presumption  is 
that  every  cause  is  without  their  jurisdiction,  until  and  unless  the  contrary 
affirmatively  appears."  United  States  v.  Southern  Pacific  Ry.  Co.,  49  Fed.  Rep., 
297  ;  see  also  Mexican  Central  Railway  Co.  v.  Pinkney,  149  U.S.,  194  ;  Curtis^ 
p.  142. 

Under  the  corresponding  provision  of  the  American  Constitution,  it  has  been 
held  that  the  Federal  Courts  and  the  State  Courts  have  a  concurrent  jurisdiction 
in  all  cases  between  the  citizens  of  different  States,  whatever  may  be  the  matter 
in  controversies,  provided  it  be  one  for  judicial  cognizance. 

The  phrase,  controversies  **  between  citizens  of  different  States,"  vests  in  the 
Courts  of  the  United  States  jurisdiction  over  all  proceedings  in  personam,  between 
such  parties.  Marshall,  C.J. ,  said  in  Cohens  v.  Virginia,  %  Wheat.,  378  :  **If 
these  be  the  parties,  it  is  entirely  unimportant  what  may  be  the  subject  of  contro- 
versy. Be  it  what  it  may,  these  parties  have  a  constitutional  right  to  come  into  the 
courts  of  the  Union."  Field,  J.,  said  in  Gaines  v.  Fuentes,  92  U.S.,  18  :  **It 
rests  entirely  with  Congress  to  determine  at  what  time  the  power  may  be  invoked, 
and  upon  what  conditions."  But  that  jurisdiction  which  is  dependent  on  the 
character  of  the  parties  does  not  include  proceedings  in  rem.  or  quasi  in  rem.  such 
as  questions  of  probate  {Fouvergne  v.  New  Grleans,  18  How.,  470)  or  actions  for 
divorce  {Barber  v.  Barber,  21  How.,  582).  Patterson's  Fed.  Restraints  on  State 
Action,  p.  197. 
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An  executor  administrator  trustee's  guardian  or  receiver  residing  in  one 
State,  may  sue  a  resident  of  another  State,  accordingly  as  his  own  residence  does  or 
does  not  permit  him  to  do  so,  not  the  residence  of  those  whom  he  represents. 
Armoury  v.  Armoury,  95  U.S.,  187.  As  to  what  constitutes  residence,  see 
JRivers  v.  Bradley,  63  Fed.  Rep.,  305. 

One  of  the  most  important  and  difficult  questions  in  connection  with  the 
administration  of  this  branch  of  the  judicial  power  dealt  with  by  the  Federal 
Courts  of  the  U.S.  during  the  last  quarter  of  a  century  was  the  federal  jurisdic- 
tion over  corporations.  It  was  held  in  some  early  cases  that  a  corporation 
aggregate  was  not,  in  its  corporate  capacity,  a  citizen,  and  that  its  right  to  sue  in 
the  Federal  Courts  depended  on  the  citizenship  of  its  members,  which  must  be 
averred  on  the  record.  Hope  Ins.  Co.  v.  Boardman,  5  Cranch.,  67  ;  Bank  of  U.S. 
V.  Dtveaux,  5  Cranch.,  61.  These  decisions  were  reviewed  and  overruled  in 
Louisville  B.  Co.  v.  Letson,  2  How.,  497,  where  it  was  held  that  a  corporation 
created  and  doing  business  in  a  State  is  an  inhabitant  of  the  State,  capable  of 
being  treated  as  a  citizen  for  all  purposes  of  jurisdiction.  And  the  mischief  of  the 
earlier  decision  is  now  whittled  away  by  a  legal  fiction  ;  the  members  of  a  corpora- 
tion being  conclusively  presumed,  for  purposes  of  jurisdiction,  to  be  citizens  of 
the  State  in  which  the  corporation  was  created.  Steamship  Co.  v.  Tugman,  106 
U.S.,  118;  Memphis,  Ac,  R.B.  Co.  v.  Alabama,  107  U.S.,  581  ;  Kent  Comm.  I., 
346.  1 1  is  well  settled  that  a  corporation  created  by  a  State  is  a  citizen  of  the 
State,  within  the  meaning  of  those  provisions  of  the  Constitution  and  Statutes  of 
the  United  States,  which  define  the  jurisdiction  of  the  Federal  Courts.  Wisconsin 
v.  Pelican  Ins.  Co.,  127  U.S.,  p.  287.— Quick  and  Garran^s  Annot.  Const.,  p.  777. 

A  corporation  may  clearly  be  a  resident  within  the  meaning  of  this  section. 
*'  Residents"  are  resident  persons,  and  by  the  (Imperial)  Interpretation  Act  1899 
(which  governs  this  Constitution),  the  expression  *' person"  unless  the  contrary 
intention  appears,  includes  any  body  of  persons  corporate  or  unincorporate  (sec. 
19).  lb.,  p.  777.  As  to  corporations,  generally,  see  Foster's  Federal  Practice,  §19, 
p.  66.  As  to  controversy  between  citizens  of  different  States,  see  Foster^s  Federal 
Practice,  §18,  p.  63. 

A  resident  of  one  State  may  bring  an  action  in  the  High  Court  against  a  resi- 
dent of  another  State  in  any  matter.  The  Slate  Courts  have  jurisdiction  of  a  like 
nature  under  the  conditions  prescribed  by  law  in  each  State.  In  each  case  the 
law  applicable  to  the  action,  whether  in  contract  or  in  tort,  is  determined  by 
the  Court  in  which  the  action  is  brought.  These  rules  are  found  in  the  text 
books  on  private  international  law ;  Dicey,  Conflict  of  Laws ;  WestJaJce's  Private 
International  Law. 

The  High  Court  in  such  suits  will  have  to  determine  the  law  applicable  on 
almost  the  same  rules,  subject  to  such  legislation  as  may  be  passed  by  the 
Parliament  of  the  Commonwealth.  Much  of  the  diversity  of  law  will  be  altered  by 
the  legislation  to  be  passed  under  the  Constitution,  sec.  51,  and  dealing  with  such 
matters  as  trade  and  commerce,  banking,  insurance,  bills  of  exchange,  promissory 
notes,  bankruptcy  and  insolvency,  trading  corporations,  marriage,  and  divorce. 

(f )  '"Writs  of  Mandamus  or  Prohibition  or  Injunction  agrainst 
an  officer  of  the  Conmion'Weaith/*— By  this  sub-section  it  is  within  the 
original  jurisdiction  of  the  High  Court  to  deal  with  proceedings  in  which  extra- 
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ordinary  remedial  writs  are  soughfc  against  officers  of  the  Commonwealth 
engaged  in  carrying  out  provisions  of  the  Statute  law.— Conv.  Deb.  Melb.,  pp. 
1876*85.  In  these  cases  the  jurisdiction  is  founded  on  the  writ,  and  all  that  it 
implies  in  law,  as  well  as  on  the  character  of  the  party  against  whom  it  is  applied 
for.  If  a  writ,  such  as  a  mandamus,  is  sought  against  an  inferior  Court  it  is  an 
exercise  of  appellate  jurisdiction,  and  the  High  Court  can  only  act  if  the  matter 
comes  within  the  scope  of  its  appellate  jurisdiction.  On  the  other  hand  if  the 
mandamus  is  sought  against  a  non-judicial  officer  it  is  an  exercise  of  original  jurisdic- 
tion, and  the  High  Court  can  only  act  if  the  matter  comes  within  the  scope  of  its 
original  jurisdiction. 

The  mandamus  provided  for  in  this  sub-section  is  only  against  "officers  of  the 
Commonwealth."  Without  express  words  the  High  Court  would  have  original 
jurisdiction  to  issue  a  mandamus  against  any  person,  corporation,  or  public  officer, 
coming  within  the  scope  of  its  original  jurisdiction.  It  would  also  have  the 
power  to  issue  a  mandamus  to  any  State,  or  Federal  Court  in  any  matter  connected 
with  its  general  appellate  jurisdiction.  This  sub-section  merely  gives  jurisdiction ; 
It  does  not  confer  any  right  to  a  mandamus  in  cases  where  a  right  did  not  exist 
before.  Consequently  where  a  mandamus  is  sought  against  an  officer  of  the 
Commonwealth  the  jurisdiction  must  be  read  and  applied  in  the  light  of  established 
legal  authority  and  recognized  legal  principles  and  usages. 

For  some  acts  or  omissions  on  the  part  of  a  public  officer  there  may  be  no  civil 
responsibility  to  the  law  courts,  but  for  others  there  is.  The  rule  which  is  clearly 
laid  down  in  Fnglish,  Colonial,  and  American  cases  is  this — that  a  mandamus  will 
lie  against  an  officer  of  the  Commonwealth  to  compel  him  to  perform  an  act  which 
he  is  under  a  statutory  or  other  legal  duty  to  perform  ;  but  it  will  not  lie  to  com- 
pel  him  to  perform  an  act  in  which  he  has  any  discretion,  or  in  which  he  is  subject 
to  the  commands  of  the  Crown.  In  JRegina  v.  Lords  CommissionerH  of  the, 
Treasury y  L.R.,  7  Q-B.,  387,  it  was  held  that  no  mandamus  lies  to  the  Lords  of 
the  Treasury  to  compel  them  to  issue  a  Treasury  minute  authorizing  the  payment 
of  certain  money.  When,  by  a  special  statute  or  otherwise,  a  mere  Ministerial  duty 
is  imposed  upon  the  executive  officers  of  the  (Government,  that  is  a  service  which 
they  are  bound  to  perform  without  further  question,  then,  if  they  refuse,  the 
mandamus  will  be  issued  to  compel  them.  U.S.  ex  relat.  Dmdap  v.  Blacky  128  U.S., 
40.  The  writ  goes  to  compel  a  party  to  do  that  which  it  is  his  duty  to  do.  It 
neither  creates  nor  confers  new  authority  upon  the  officers  to  whom  it  is  directed. 
It  merely  commands  the  exercise  of  existing  powers.  It  should  be  issued  to 
those  who  are  to  execute  it,  or  whose  duty  it  is  to  do  the  thing  required. 
It  must  also  clearly  appear  that  the  person  to  whom  it  is  directed  has  the  absolute 
power  to  execute  it,  otherwise  it  will  not  be  issued.  Tumbull  v.  Oiddings,  95 
Michigan,  314  ;  Broumsville  Commiasioiiera  v.  Loagtie,  129  U.S.,  495.  In  Ex  parte 
Gibson,  2  N.S.  W.L.R.  202,  the  Supreme  Court  of  New  South  Wales  held  that  a 
mandamus  would  lie  against  the  Colonial  Treasurer  for  the  issue  of  a  licence  under 
the  Licensing  Act  1862  on  the  ground  that  the  Act  left  the  Treasurer  no  discretion. 
Where  a  public  officer  refuses  to  perform  a  mere  ministerial  duty  mandamus  is  the 
proper  remedy;  Roberts  v.  United  States,  176  U.S.  221 ;  R,  v.  Registmr- General, 
1  S.C.R.  (Q.),  201.  If  an  executive  officer  is  charged  with  a  purely  ministerial 
duty  involving  the  exercise  of  no  discretion  on  his  part,  the  Courts  may  compel 
his  performance  of  it ;   Kendall  v.  United  States,  12  Pet.,  524.     The  Court,  how- 
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ever,  will  not  grant  a  mandamus  against  a  person  who  is  an  inferior  ministerial 
officer;  B.  v.  Heeney,  1  S.C.R.  (Q.),  197. 

If  a  duty  be  imposed  upon  a  public  officer,  for  the  benefit  of  private  indi- 
viduals, any  one  prejudiced  by  his  neglect  to  perform  that  duty  could  apply  to 
the  Courts  to  compel  him  to  act  according  to  law,  or  in  the  alternative  to  sue  to 
recover  damages  for  the  neglect.  Where,  however,  the  duty  imposed  upon  the 
officer  is  of  an  exclusively  public  nature  his  failure  to  perform  it  can  only  be 
punished  by  some  proceeding  instituted  by  the  proper  public  authorities,  or  by 
his  dismissal  from  office.  The  difference  between  a  duty  to  the  public  generally 
and  a  duty  in  which  private  individuals  are  privately  interested  may  be  illustrated 
by  cases  arising  under  the  postal  laws,  and  under  the  customs  laws.  The  Post- 
master General  has  duties  to  perform,  which  are  of  high  importance  to  the  nation 
and  to  all  its  people;  but  they  are  public  duties  exclusively,  and  he  never 
becomes  charged  with  obligations  to  any  particular  person,  so  as  to  be  liable  to 
individual  actions.  Lane  v.  Cotton,  1  Ld.  Raym.,  646;  s.c.  12  Mod.,  472,  and  I 
Salk.,  17  ;  Smith  v.  Powditch,  Cowp.,  182  ;  Rovming  v.  Goodchild,  2  W.Bl.,  906; 
Whitfield  V.  Le  De  Spencer ^  Cowp. ,  754,  765.  It  is  different  with  a  local  post- 
master. When  mail  matter  is  received  at  his  office,  directed  to  a  particular 
person,  it  becomes  his  duty  to  that  person  to  deliver  it  on  demand,  and  he  is  liable 
to  a  suit  for  damages  in  case  of  refusal.  Teall  v.  Felton^  1  N.Y.,  537 ;  s.c.  in 
error,  12  How.,  284.  **  A  like  distinction  exists  between  the  duties  of  the  Secretary 
of  the  Treasury  and  the  collector  of  the  customs  at  a  port ;  the  former  is  respon- 
sible only  to  the  government  for  the  faithful  performances  of  duty  ;  but  the 
latter  owes  duties  to  those  whose  imported  goods  pass  through  his  hands,  and  he 
may  become  liable  to  private  suits  for  oppressive  conduct  and  illegal  charges. 
Barry  v.  Amaud,  10  Ad.  &  El.,  646.  So  the  duties  of  the  United  States  marshal, 
which  resemble  those  of  the  sheriff,  are  to  a  large  extent  duties  to  individuals,  and 
may  frequently  subject  him  to  suits.  So  any  federal  officer  may  become  involved 
in  private  suits  on  allegation  that,  in  the  pretended  discharge  of  duty,  he  has 
trespassed  on  the  rights  of  third  parties."    Cooky ^  Prin.  Const.  Law,  p.  140. 

In  the  case  of  Cunningham  v.  Macon  and  Brunswick  Bail.  Co.,  109  U.S.,  446, 
Mr.  Justice  Miller  reviewed  three  classes  of  cases  in  which  the  Courts  had 
sustained  actions  and  granted  remedies  against  public  officers  at  the  suit  of 
private  individuals.  In  the  first  class  of  such  cases  public  property  was  held  in 
the  name  of  private  individuals,  and  the  title  to  the  same  was  brought  before  the 
Court  which,  in  the  regular  course  of  judicial  administration,  proceeded  to 
discharge  its  duty  in  regard  to  that  property.  Another  class  of  cases  was,  where 
an  individual  was  sued  in  tort  for  some  act  injurious  to  another  in  regard  to 
person  or  property,  to  which  his  defence  was  that,  he  had  an  authority  under  the 
orders  of  the  Government.  A  third  class  was,  where  the  law  imposed  upon  an 
officer  of  the  government  a  well-defined  duty,  in  regard  to  a  specific  matter  not 
affecting  the  general  powers  or  functions  of  the  government,  but  in  the  perform- 
ance of  which  one  or  more  individuals  had  a  distinct  interest  capable  of  enforcement 
by  judicial  process  ;  of  this  class  were  writs  of  mandamus  to  public  officers,  as  in 
Marhury  v.  Madison,  1  Cranch.,  137.  **  But  in  all  such  cases  from  the  nature  of 
the  remedy  by  mandamus,  the  duty  to  be  performed  must  be  merely  ministerial, 
and  must  involve  no  element  of  discretion  to  be  exercised  by  the  officer.  It  has, 
however,  been  much  insisted  on  that  in  this  class  of  cases  where  it  should  be 
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found  necessary  to  enforce  the  rights  of  the  individual,  a  Court  of  Chancery  may 
by  mandatory  decree,  or  by  an  injunction  compel  the  performance  of  the 
appropriate  duty,  or  enjoin  the  officer  from  doing  that  which  is  inconsistent  with 
his  duty  and  with  plaintiff's  rights  in  the  premises."  Per  Miller,  J.,  in  Cunning- 
ham V.  Macon,  d:c,  (supra). 

This  sub-section  has  been  inserted  in  the  Constitution  to  make  sure  that  the 
original  jurisdiction  of  the  High  Court  included  such  a  case  as  that  of  Marhury  v. 
Madison^  supra.  The  Constitution  of  the  United  States  gives  original  jurisdiction 
to  the  Supreme  Court  only  in  cases  affecting  ambassadors,  other  public  ministers 
and  consuls,  and  those  in  which  a  State  shall  be  a  party.  With  respect  of  the 
residue  of  the  judicial  power  the  Constitution  says  that,  **  the  Supreme  Court  shall 
have  appellate  jurisdiction  only."  The  rest  of  the  original  judicial  power  can  be 
vested  by  Congress  only  in  such  inferior  Federal  Courts  as  it  creates.  The 
Judiciary  Act  1789,  after  declaring  that  the'Supreme  Court  should  have  appellate 
jurisdiction  from  the  Circuit  Courts  and  Courts  of  the  several  States,  went  on  to 
provide  that  it  should  have  power  to  issue  writs  of  mandamus  in  cases  warranted 
by  the  principles  and  usages  of  law  '*  to  any  courts  appointed  or  persons  holding 
office  under  the  authority  of  the  United  States."  In  the  case  of  Marhury  v. 
Madison  the  facts  were  that  the  plaintiff  had  been  duly  appointed  a  Justice  of  the 
Peace  and  his  commission  had  been  signed  and  sealed  by  the  retiring  President, 
but  the  Secretary  of  State  (Madison),  for  the  new  President,  neglected  or  refused 
to  issue  it ;  Marhury  applied  to  the  Supreme  Court  for  a  writ  of  mandamus  to 
compel  the  Secretary  to  issue  the  Commission.  The  Supreme  Court  held  that  the 
Judiciary  Act,  so  far  as  it  purported  to  give  it  power  to  issue  a  mandamus  against 
an  officer  of  the  United  States,  a  proceeding  which  involved  the  exercise  of  original 
jurisdiction,  was  uuconstitutional,  as  it  did  not  come  within  the  cases  of  original 
jurisdiction  conferred  upon  the  Court  by  the  Constitution.  The  Court  held  that 
Madison's  omission  was  a  violation  of  a  vested  legal  right  for  which  the  plaintiff 
was  entitled  to  a  remedy  by  a  mandamus,  but  it  also  held  that  it  could  not  legally 
issue  the  mandamus. 

But  although  the  Congress  could  not  confer  on  the  Supreme  Court  additional 
original  jurisdiction  not  authorized  by  the  Constitution  to  grant  a  writ  in  this 
case,  it  could,  as  it  did,  legally  give  inferior  Federal  Courts  original  jurisdiction 
in  matters  arising  under  federal  laws,  in  the  exercise  of  which  those  Courts  are 
competent  to  grant  MTits  of  mandamus  to  compel  the  performance  of  a  ministerial 
duty  which  is  not  of  a  discretionary  kind  ;  Kendall  v.  United  Stateft,  12  Pet.,  524  ; 
see  other  cases  collected  Cooley^s  Principles  of  Constitutional  Law,  p.  121. 

In  the  absence  of  this  sub-section  of  our  Constitution  the  decision  in  Marhury 
v.  Madison  would  be  applicable,  and  the  High  Court  would  not  have  been  com- 
petent to  issue  a  mandamus  against  a  non-judicial  officer  of  the  Commonwealth, 
excepting  in  cases  in  which  it  was  specially  authorized  by  special  Federal  Acts 
giving  it  original  jurisdiction  to  do  so.  The  principle  is  that  the  original  jurisdic- 
tion of  the  High  Court,  like  that  of  the  Supreme  Court  of  the  United  States,  is 
limited,  and  that  its  power  to  grant  a  mandamus,  prohibitions,  injunctions  or 
any  other  remedy  whatever,  is  ordinarily  restricted  so  far  as  that  remedy  involves 
an  exercise  of  original  jurisdiction  within  precisely  the  same  limits  as  the  Supreme 
Court.  The  difference  made  by  this  sub-section  is  that,  whenever  any  person 
seeks  any  one  of  these  three  extraordinary  remedies  against  an  officer  of  the  Com- 
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monwealth  the  High  Court  will  have  original  jurisdiction  in  the  matter.  It  will 
have  it  whether  or  not  it  is  a  matter  "  arising  under  a  treaty"  or  " affecting 
Consuls,"  or  **  between  States,"  &c. — Quick  aiid  OarrarCs  Annot.  Const.,  p.  779. 

There  are,  however,  two  classes  of  cases  in  which  the  writs  contemplated  by 
this  sub-section  do  not  apply,  viz.  :  (1)  To  Crown  and  Commonwealth,  and 
(2)  to  judicial  and  other  officers. 

Crown  and  Commonwealth.— It  is  not  intended  by  sub-section  (v.)  to  allow 
the  issue  of  writs  against  the  Crown,  or  the  Commonwealth,  or  against  Ministers 
of  State  representing  the  Crown  and  the  Commonwealth.  Distinct  and  separate 
provision  is  made  for  legal  proceedings  against  the  Commonwealth.  During  the 
Convention  Debates  it  was  suggested  that  the  words  were  unnecessary  inasmuch 
as  the  jurisdiction  proposed  to  be  given  was  already  covered  by  sub-section  (lit), 
which  gave  original  jurisdiction  '*  Where  the  Commonwealth,  or  a  person  suing  or 
being  sued  on  behalf  of  the  Commonwealth  is  a  party."  Conv.  Deb.  Melb.,  pp. 
1879-82.  It  seems  clear,  however,  that  sub-section  (iii.)  only  applies  where  the 
Commonwealth  is  a  real  party,  and  not  where  some  person  sues  or  is  sued  as 
representing  the  Commonwealth.  An  application  for  a  mandamus  could  not  be 
made  against  the  Commonwealth,  because  a  mandamus  cannot  issue  against  the 
Crown,  or  against  any  person  representing  the  Crown.  Rtgina  v.  Lords  Commis- 
sioners of  the  Trecmury,  L.R.,  7  Q.B.,  387.  **  There  can  be  no  mandamus  to  the 
Sovereign  ;  there  would  be  an  incongruity  in  the  Queen  commanding  herself  to  do 
an  act  because  disobedience  to  a  writ  of  mandamus  is  to  be  enforced  by  attachment." 
Per  Denman,  C.J.,  Regina  v.  Powell^  1  Q.B.,  361.  A  suit  against  "  an  officer  of  the 
of  the  Commonwealth"  is  a  proceeding  very  different  from  a  suit  against  *'a  person 
sued  on  behalf  of  the  Commonwealth." 

In  Ex  jmrte  Mackenzie,  6  S.C.R.  (N.S.VV.),  306,  the  Supreme  Court  of  New 
South  Wales  refused  to  grant  a  writ  of  mandamus  against  the  Colonial  Treasurer 
to  compel  him  to  issue  a  warrant  for  the  pajrment  of  certain  money  voted  by 
Parliament.  In  ex  parte  Cox,  14  S.C.R.  (N.S.W.),  287,  a  mandamus  against 
the  Secretary  for  Mines  commanding  him  to  hand  over  a  mineral  lease  executed 
by  the  Government  under  the  Mining  Act,  was  refused  by  the  same  Court 
on  the  ground  that  the  Act  did  not  impose  any  duty  on  the  Secretary  for 
Mines.  The  writ  of  mandamus  cannot  issue  in  a  case  where  its  effect  is  to  direct 
or  control  the  head  of  an  executive  department  in  the  discharge  of  an  executive 
duty  involving  the  exercise  of  judgment  and  discretion ;  U,S,  ex  rel.  Recffield 
V.  Windom,  137  U.S.,  636,  644.  In  Decatur  v.  Paulding,  14  Pet.,  497,  it 
was  held  that  a  mandamus  would  not  lie  against  the  Secretary  of  the  Navy  to 
compel  him  to  sign  a  warrant  for  the  payment  of  money.  No  power  can  be 
asserted  by  the  Supreme  Court  of  the  United  States  to  command  a  withdrawal 
of  money  from  the  treasury  to  be  applied  in  satisfaction  of  disputed  claims  against 
the  United  States;  U.S.,  ex  rel,  Goodrick  v.  Outhrie,  17  How.,  284.  Kent's 
Comm.  /.,  p.  322. 

Judicial  Officers  and  others.  — The  jurisdiction  under  sub-section  (v.) 
must  not  be  confounded  with  the  jurisdiction  which  the  High  Court  has,  both 
original  and  appellate,  in  any  matter  legally  before  it  to  grant  all  remedies  neces- 
sary, or  appropriate  for  the  exercise  of  that  jurisdiction.  Thiu  in  a  case  in  which 
the  person  against  whom  a  mandamus  or  injunction  is  sought  is  not  an  officer  of 
the  Commonwealth,  then,  if  the  character  of  the  parties,  or  the  subject  matter  of 
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the  Bait  gives  the  High  Court  jurisdiction  in  the  matter  it  niay  grant  any  such 
writ  or  remedy  as  may  be  necessary  for  the  complete  exercise  of  that  jurisdiction. 
The  well  recognized  principle  is  that  in  the  exercise  of  its  lawful  jurisdiction  the 
Court  may  employ  all  appropriate  methods  and  remedies.  That  principle  is  not 
affected  by  the  fact  that  in  a  certain  class  of  cases  the  nature  of  the  remedy  sought 
is  itself  made  the  ground  of  jurisdiction.  The  High  Court  cpwld  issue  writs  not 
specially  provided  for  by  statute  which  may  be  necessary  for  the  exercise  of  its 
jurisdictions,  and  agreeably  to  the  principles  and  usages  of  law.  Curtis  Jurisd. 
U.S.,  p.  167. 

Mai^damus. — The  nature  and  special  use  of  this  writ  has  been  incidentally 
explained  in  the  foregoing  general  discussion  on  sub-section  (v.)  which  applies 
equally  to  the  other  special  writs  that  may  be  granted  against  uon-judicial  officers 
of  the  Commonwealth.  A  mandamus  only  lies  when  the  applicant  has  a  legal 
right  to  the  performance  of  some  public  duty  and  where  there  is  no  other  adequate 
remedy.     Steph,  Comm.y  111,  p.  615.    Shortt  on  Mandamus,  p.  223. 

In  the  case  of  Ooldring  v.  Collector  of  Customs  (New  South  Wales),  9  Argus 
L.B.,  Current  Notes,  pp.  37-8,  an  application  was  made  to  the  Supreme  Court  of 
New  South  Wales  for  a  mandamus  to  compel  the  collector  to  sign  entries  for  two 
parcels  of  watches  referred  to  in  warrants  886  and  896,  or  to  state  his  reasons  for 
refusing  to  do  so,  and  why  he  should  not  either  deliver  up  applicant's  books, 
which  were  taken  away  by  him  under  certain  powers  exercised  by  him  under  the 
Customs  Act,  or,  in  compliance  with  the  requirements  of  the  Act,  give  applicant 
certified  copies  for  the  purpose  of  enabling  him  to  carry  on  his  business.  The 
dispute  was  entirely  with  regard  to  watches.  The  objection  was  taken  on  behalf 
of  the  defendant  that  the  customs  and  excise  having  been  transferred  to  the 
Federal  Government,  no  officer  of  the  Customs,  any  more  than  any  officer  of  the 
Federal  Executive,  would  be  bound  by  any  mandamus  issued  by  the  State  Court. 
The  Full  Court  held  that  the  State  Legislature  and  Government  had  nothing  to 
do  with  the  matter,  and  it  was  one  entirely  for  the  Federal  Government ;  and 
that  being  so,  the  Court  was  of  opinion  that  it  had  no  power  to  grant  a  mandamus 
to  compel  the  federal  officer  to  discharge  a  duty  which  he  owed  to  the  Federal 
Government.  The  Court  could  not  take  upon  itself  to  consider  the  question 
whether  or  not  the  collector  was  or  was  not  doing  his  duty,  because  it  was  a 
matter  entirely  between  him  and  the  Federal  Legislature  or  Federal  Government 
that  appointed  him.  He  owed  no  duty  to  the  State  Government,  and  the  Court 
had  no  power  whatever  to  compel  him  to  perform  any  duty.  Per  Stephen, 
Acting  C.J. 

As  to  the  general  principles  governing  mandamus  to  public  officers  and 
Federal  officers  in  the  United  States,  see  also  Spelling's  Extraordinary  Reliff, 
1893  ed.,  Vol.  IL,  pp.  1188,  1202. 

Prohibition.-— A  writ  of  prohibition  issues  out  of  a  superior  court  of  law  and 
is  directed  to  the  judge  of  an  inferior  court,  or  the  parties  to  a  suit  therein,  or 
both  conjointly,  requiring  that  the  proceedings  which  have  been  commenced  therein 
be  either  conditionally  stayed  or  peremptorily  stopped.  The  object  of  the  writ  is 
the  keeping  of  the  Court  to  which  it  is  directed  within  its  proper  jurisdiction,  or 
to  repress  the  assumption  of  authority  by  any  pretended  Court ;  Broom  Com. 
Lata,  9th  ed.,  p.  221.  See  also  Blackstone  Com.  III.,  112  ;  Shortt,  Mandamus,  p. 
426.     The  general  rule  is  that  prohibition  only  lies  where  the  inferior  tribunal  acts 
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either  without  jurisdiction,  or  in  excess  of  its  jurisdiction,  or  where  its  procedure 
has  violated  the  rules  of  justice  (see  Shortt,  436). 

The  writ  of  prohibition  will  issue  not  only  to  the  regular  Courts,  but  to  various 
public  bodies  exercising  powers  of  a  judicial  nature— such,  for  instance,  as  the 
Tithe  Commissioners  and  the  Railway  Commissioners  in  England  (see  Shortty  p. 
433).  In  a  case  relating  to  the  Local  Government  Board,  though  the  power  to 
prohibit  was  not  decided,  Brett,  L.J.,  observed:—"  I  think  I  am  entitled  to  say  this,  , 
that  my  view  of  the  power  of  prohibition  at  the  present  day  is  that  the  Court 
should  not  be  chary  of  exercising  it,  and  that  wherever  the  legislature  entrusts  to 
any  body  of  persons,  other  than  to  the  superior  courts,  the  power  of  imposing  an 
obligation  upon  individuals,  the  Court  ought  to  exercise  as  widely  as  they  can  the 
power  of  controlling  those  bodies  of  persons,  if  those  persons  admittedly  attempt 
to  exercise  powers  beyond  the  powers  given  to  them  by  Act  of  Parliament."  Reg, 
V.  Local  Oovtnimtiit  Boards  10  Q.B.D.,  321.  But  a  prohibition  will  only  be 
granted  where  the  proceedings  to  be  prohibited  are  of  a  judicial  character. 
{Shorttf  p.  439).  Thus  it  may  be  argued  that  prohibition  will  lie  against  the 
Inter-State  Commission  when  acting  in  its  judicial  capacity. 

It  would  seem  that  a  prohibition  directed  to  the  judge  of  an  inferior  Court  is 
an  exercise  of  appellate  rather  than  of  original  jurisdiction,  inasmuch  as  it  in- 
volves the  assumption  of  an  authority  to  control  and  revise,  in  certain  respects, 
the  proceedings  of  the  inferior  Court.  So  it  has  been  held  in  the  United  States 
that  a  writ  of  prohibition  cannot  issue  from  the  Supreme  Court  where  there  is  no 
appellate  power  given  by  law,  nor  any  special  power  to  issue  the  writ ;  Ex  parte 
Gordon^  I  Black,  503.  But  whether  a  writ  of  prohibition  be  regarded  as  an 
original  or  an  appellate  proceeding  seems  immaterial  under  our  Constitution. 

Injunction. — An  injunction  is  a  remedy  of  an  equitable  nature.  It  used  to 
be  a  writ  remedial  issuing  out  of  a  Court  of  Equity,  in  those  cases  in  which  a 
plaintiff  is  entitled  to  equitable  relief,  by  restraining  the  commission  or  continuance 
of  some  act  of  the  defendant ;  Joyce  on  IvjunctionSt  p.  1.  Injunctions  are  also 
issued  in  some  cases  by  Courts  of  common  law,  acting  on  equitable  principles. 
The  writ  of  injunction  is  now  generally  abolished,  injunctions  being  obtained  by 
order  ;  though  the  writ  of  injunction  survives  in  the  common  law  courts  of  those 
colonies  where  the  old  Common  Law  Procedure  Acts  are  still  in  force.  The 
necessity  for  the  mention  of  injunctions  here  is  not  quite  apparent.  An  injunction 
is  on  a  different  footing  altogether  from  mandamus  and  prohibition  ;  it  is  an 
ordinary  remedy  in  private  suits  between  party  and  party.  It  was  probably 
added  because  of  the  analogy  which  exists,  in  effect,  between  a  mandamus  and  an 
injunction. — Qtiick  and  Qarran^a  Annot,  Const. ,  783. 

The  general  rule  in  the  United  States  governing  the  jurisdiction  in  equity 
against  public  officers  is  that  equity  will  interpose  in  behalf  of  individuals  to 
restrain  all  illegal  and  unauthorized  acts  by  them  under  color  and  claim  of  official 
authority  which  tend  to  impair  public  rights,  or  will  result  in  irreparable  or 
serious  injury  to  private  citizens,  or  when  preventive  relief  is  necessary  to  prevent 
a  multiplicity  of  suits.  A  Court  of  Equity  only  exercises  its  peculiar  jurisdiction 
over  public  bodies  and  public  officers  to  prevent  a  breach  of  trust  affecting  public 
franchises,  or  some  illegal  act  under  color  or  claim  of  right  affecting  injuriously 
the  property  rights  of  individuals  ;  and  to  authorize  the  issuing  of  an  injunction, 
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not  only  must  a  clear  legal  and  equitable  ri^ht  to  the  relief  demanded  be  shown, 
but  it  must  also  appear  that  such  a  breach  of  trust  or  illegal  act  is  being  done  by 
defendant,  or  is  threatened  and  imminent ;  Spelling's  Extraordinary  Reliff^  1893 
ed«.  Vol.  I.,  p.  483.  See  the  same  authority  as  to  the  nature  of  the  cases  in  which 
an  injunction  will  be  granted  against  public  officers. 

Officer  of  the  Commonwealth.— If  a  Minister  of  State* refuses  to  perform 
a  ministerial  act  intended  by  law  to  be  for  the  benefit  of  private  individuals  an 
application  for  a  writ  under  this  sub-section  would  lie  against  him  as  an  officer  of 
the  Commonwealth.  Officers  of  the  transferred  department  under  sec.  84,  and 
officers  of  the  Executive  Government  mentioned  in  sec.  67,  are  clearly  "officers" 
within  the  meaning  of  the  sub-section.  It  is  not  so  clear  that  Justices  of  the 
High  Court  are  officers  of  the  Commonwealth  within  its  meaning.  Parliament,  in 
the  exercise  of  power  conferred  by  the  Constitution,  sec.  51  (xxxix.),  to  legislate 
in  matters  incidental  to  the  execution  of  any  power  vested  in  the  Federal  Judica- 
ture, has  conferred  on  the  High  Court  express  jurisdiction  to  grant  writs  directed 
to  judges  requiring  them  to  perform  their  duties  in  the  domain  of  federal  judicial 
power  ;  Jud.  A  cty  sec.  33  (a). 

{g)  <'Any  Matter  Arising^^under  this  Constitution."— Matters 

arising  under  this  Constitution  are  actions,  claims,  prosecutions,  defences,  or 
immunities,  founded  on  rights  and  powers  conferred,  privileges  granted,  protection 
secured,  or  prohibitions  contained,  in  the  Constitution  itself,  independent  of  any 
particular  statutory  enactment ;  they  are  contra-distinguished  from  matters 
arising  under  laws  madn  by  the  Parliament  ;  Story  Comm.y  1647.  Thus  if  a 
person  were  charged  with  the  offence  of  voting  twice  at  a  federal  election  in 
violation  of  the  Constitution,  sees.  8,  30  ;  or  if  any  unqualified  person  should  sit 
in  Parliament  contrary  to  sec.  46  ;  or  if  a  State  should  coin  money,  or  make  paper 
money  a  legal  tender  contrary  to  sec.  115  ;  or  if  a  person,  tried  on  indictment  for 
any  offence  against  the  law  of  the  Commonwealth,  be  denied  the  right  of  trial  by 
jury  granted  by  sec.  80  ;  or  if  a  question  arose  as  to  the  right  of  an  officer  of  a 
transferred  department  under  sec.  84,  as  in  the  case  of  Bond  v.  The  Common- 
wealth (1  C.L.K.,  13);  or  if  the  Commonwealth  were  to  impose  any  tax  on  the 
property  of  a  State  contrary  to  sec.  114  ;  or  if  a  religious  test  were  required  as 
a  qualification  for  any  office  or  public  trust  under  the  Commonwealth  contrary 
to  sec.  116  ;  or  if  a  subject  of  the  King,  resident  in  any  State,  should  be  subjected 
in  another  State  to  any  disability,  or  discrimination  in  contravention  of  sec.  117, 
in  these  and  many  other  cases  the  question  to  be  judicially  decided  would  be  a 
matter  arising  under  the  Constitution. 

In  the  leading  American  case  of  Cohens  v.  Virginia^  6  Wheat.,  264,  it  was 
contended  that  a  case  only  arose  under  the  Constitution  where  the  plaintiff  relied 
on  some  provision  in  the  Constitution  to  support  his  case  ;  but  the  Court  refused 
to  adopt  this  narrow  construction.  Marshall,  C.  J.,  in  delivering  the  judgment  of 
the  Court,  said  :  *'  If  it  (the  intention)  be  to  maintain  that  a  case  arising  under 
the  Constitution,  or  a  law,  must  be  one  in  which  a  party  comes  into  Court  to 
demand  something  conferred  on  him  by  the  Constitution,  or  a  law,  we  think  the 
construction  too  narrow.  A  case  in  law  or  equity  consists  of  the  right  of  the  one 
party,  as  well  as  of  the  other,  and  may  truly  be  said  to  arise  under  the  Constitu- 
tion or  a  law  of  the  United  States,  whenever  its  correct  decision  depends  on  the 
construction  of  either."    A  case  is  one  of  federal  cognizance  whenever  it  becomes 
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necessary  to  constrae  the  Constitution,  laws,  or  treaties  of  the  United  States,  or  to 
decide  as  to  the  existence  of  some  right,  title,  privilege,  claim,  or  immunity 
asserted  thereunder.  Cohens  v.  Virginia,  Q  Wheat.,  264;  Starin  v.  New  York, 
115  U.S.,  248  ;  Wiley  v.  Sinker,  179  U.S.,  68.  The  case  must  turn  in  whole,  or  in 
part,  upon  the  alleged  federal  question.  It  is  not  sufficient  that  "  in  the  progress 
of  the  litigation,  it  may  become  necessary  to  give  a  construction  to  the  Constitu- 
tion or  laws  of  the  United  States ; "  Oold-  Wanking  and  Water  Co,  v.  Keyta,  96 
U.S.,  199,  203;  Qahleman  v.  Peoria  dec,  Ry,  Co.,  (1900)  179  U.S.,  339.  A  case 
arises  under  the  Constitution  of  the  United  States  when  the  right  of  a  party 
depends  on  the  validity  of  an  Act  of  Congress;  Palton  v.  Brady  (1901),  184 
U.S..  608. 

If  from  the  question  involved  in  a  suit  it  appears  that  some  title,  right, 
privilege,  or  immunity,  on  which  the  recovery  depends  will  be  defeated  by  one 
construction  of  the  Constitution,  or  a  law  of  the  United  States,  or  sustained  by 
the  opposite-construction,  the  case  will  be  one  arising  under  the  Constitution,  or 
laws  of  the  United  States  within  the  constitutional  meaning  of  those  expressions. 
Ames  V.  Kansas,  111  U.S.,  249 ;  Siarinv,  New  York,  115  U.S.  248,257.  **  When 
a  proposition  has  once  been  decided  by  the  Supreme  Court  of  the  United  States, 
it  can  no  longer  be  said  that  in  it  there  still  remains  a  federal  question.  More 
correctly  it  is  said  that  there  is  no  question.  State  or  Federal."  Brewer,  J. 
KansGA  V.  Bradley,  26  Fed.  Rep.,  289,  290.  See  further  as  to  suits  arising  under 
the  Constitution  ;  Foster's  Federal  Practice,  p.  57,  §17. 

*'  Any  matter  involving  its  Interpretation.*~By  this  portion  of 
the  sub-section  Parliament  has  conferred  original  jurisdiction  in  the  High  Court 
in  any  matter  involving  the  interpretation  of  the  Constitution.  It  would  seem, 
however,  these  words  add  little  or  nothing  to  the  full  meaning  of  the  preceding 
words  as  construed  by  the  Courts  of  the  United  States.  It  would  bo  difficult  to 
decide  a  case  arising  under  the  Constitution  without  interpreting  the  Constitution. 

Sometimes  the  word  "interpretation,"  as  contrasted  with  ** construction,"  is 
used  in  a  narrow  sense,  to  signify  the  process  of  explaining  particular  provisions  in 
which  there  is  some  ambiguity  ;  whilst  **  construction "  is  used  to  signify  the 
process  of  comparing  different  parts  of  the  document,  and  gathering  the  intent 
from  a  survey  of  the  whole.  In  other  words,  **  interpretation  "  is  thus  used  in  an 
analytic,  and  "construction"  in  a  sjmthetic  sense.  (See  Story  Comm.,  397). 
The  word  "  interpretation  "  is  clearly  used  in  the  most  general  sense,  as  including 
both  the  analytic  and  the  synthetic  processes.  But  apart  altogether  from  this 
sub-section,  both  State  and  Federal  Courts  have  imposed  on  them  the  duty  of 
interpreting  the  Constitution,  which  is  the  supreme  law  of  the  Commonwealth,  in 
every  case  in  which  they  have  jurisdiction  and  in  which  rights  and  obligations 
arising  under  the  Constitution  are  involved  ;  and  the  High  Court  as  the  general 
appellate  tribunal,  has  the  duty  of  reviewing  the  interpretations  of  the  State 
Courts;  Const.,  cl.  5;  Quick  and  Garran^s  Annot,  Const.,  p.  791. 

In  the  exercise  of  the  duty  of  interpretation  and  adjudication,  not  only  the 
High  Court,  but  every  Court  of  competent  jurisdiction,  has  the  right  to  declare 
that  a  law  of  the  Commonwealth  or  of  a  State  is  void  by  reason  of  transgressing 
the  Constitution.  This  is  a  duty  cast  upon  the  Courts  by  the  very  nature  of  the 
judicial  functions.  The  Federal  Parliament  and  the  State  Parliaments  are  not 
.sovereign  bodies ;  they  are  legislatures  with  limited  powers,  and  any  law  which 
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they  attempt  to  pass  in  exoess  of  those  powers  is  no  law  at  all ;  it  is  simply  a 
nullity,  entitled  to  no  obedience.  The  question  whether  those  powers  have  in 
any  instance  been  exceeded  is,  when  it  arises  in  a  case  between  parties,  a  purely 
judicial  question,  on  which  the  Courts  must  pronounce.  This  doctrine  was 
settled  in  the  United  States  in  1803  by  the  great  case  of  Marbury  v.  Jifctdison,  1 
Cranch.,  137,  where  it  was  held  that  the  authority  given  by  the  Judiciary  Actio 
the  Supreme  Court  of  the  United  States,  to  issue  writs  of  mandamus  to  pablic 
officers,  was  not  warranted  by  the  Constitution.    /&.,  p.  791. 

The  Supreme  Court  of  the  United  States  has  asserted  the  power  of  the 
United  States  Judiciary  to  stand  between  the  Constitution  and  the  Legislature, 
and  to  pronounce  an  act  of  the  Legislature  null  and  void  whenever  it  comes  into 
conflict  with  such  private  rights  or  private  property  as,  according  to  the  interpre- 
tation placed  upon  the  Constitution  by  the  Judiciary,  are  guaranteed  in  that 
instrument.  The  Court,  on  the  other  hand,  declines  to  claim  any  such  transcendant 
power  where  the  legislative  act  does  not  come  in  conflict  with  private  rights  or 
private  property.  Of  course,  the  Court  asserts  the  same  power  over  against 
executive  interference  with  private  rights  or  private  property.  A  fortiori^  it 
claims  the  same  power  over  against  the  acts  of  the  States.  The  Court  must 
itself  determine  when  the  case  is  one  primarily  afiecting  private  rights  or  private 
property,  and  when,  on  the  contrary,  it  is  primarily  a  political  question.  The 
Court  bases  this  position,  in  principle,  upon  the  provision  of  the  Constitution 
which  vests  in  the  Judiciary  jurisdiction  over  all  cases  arising  under  the  Constitu- 
tion." BurgtM  Political  Sci,,  ii.,  326-7  ;  CivU  Bights  Cases,  100  U.S.,  3  ;  Luther 
v.  Borden,  7.  How.,  1. 

The  following  are  some  of  the  leading  rules  observed  by  the  Courts  of  the 
United  States  in  cases  involving  the  interpretation  of  the  Constitution :  *'  The 
Federal  Government  can  have  no  power  M'hich,  on  a  reasonable  construction  of  the 
whole  Constitution,  has  not  been  given  expressly  or  by  necessary  implication. 
But  once  it  has  been  determined  that  the  Federal  Government  has  power  over  the 
subject  matter,  the  scope  of  the  power,  and  mode  of  giving  effect  to  it,  will 
receive  a  broad  and  liberal  construction.  The  power  of  the  Federal  Legislature, 
though  limited  to  specified  objects,  is  plenary  as  to  those  objects."  Per  Marshall, 
C.J.,  Gibbons  v.  Ogden,  9  Wheat.,  1.  "It  is  not  on  slight  implication  and  vain 
conjecture  that  the  Legislature  is  to  be  pronounced  to  have  transcended  its  powers 
and  its  acts  to  be  considered  void.  The  opposition  between  the  Constitution  and 
the  law  should  be  such  that  the  judge  feels  a  clear  and  strong  conviction  of  their 
incompatibility  with  each  other."  Per  Marshall,  C.  J.,  Fletcher  v.  Peck,  6  Cranch., 
87  ;  and  see  Commonwealth  v.  Smith,  4  Binney  (Penns.),  123.  It  is  a  settled  rule 
that  statutes  which  are  unconstitutional  in  parts  only  will  be  upheld  so  far  as 
they  do  not  conflict  with  the  Constitution,  if  the  parts  which  are  unconstitutional 
are  separable.  But  this  will  not  be  done  unless  the  valid  and  invalid  parts  are 
capable  of  separation  so  that  each  can  be  read  by  itself.  If  the  unconstitutional 
part  cannot  be  rejected  without  giving  to  the  rest  of  the  statute  a  meaning  which 
was  not  contemplated,  the  whole  statut-e  is  void.  When  a  power  comes  within  the 
reasonable  intendment  of  one  clause  in  the  Constitution,  an  express  gift  of  a  portion 
of  the  power,  in  another  clause,  will  not  be  taken  to  cut  the  power  down  by 
implication.  **  The  exceptions  from  a  power  mark  its  extent ;  for  it  would  be 
absurd,  as  well  as  useless,  to  except  from  a  granted  power  that  which  was  not 
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granted — that  which  the  words  of  a  grant  could  not  comprehend."  Per  Marshall, 
C.J.,  Gibbons  v.  Ogden,  9  Wheat,  p.  191 ;  HhocU  Island  v.  Massachusetts,  12 
Pet.  657.  The  Court  should  look  to  the  nature  and  objects  of  the  power,  in  the 
light  of  contemporary  history,  and  give  to  the  words  of  the  Constitution  such 
operation,  consistent  with  their  legitimate  meaning,  as  to  fairly  attain  the  ends 
proposed;  Prigg  v.  Pennyshania,  16  Pet.,  539;  Gibbons  v.  Ogden,  9  Wheat.,  1. 
Consequently,  though  it  is  a  general  rule  in  the  construction  of  statutes  that 
extrinsic  evidence,  such  as  reference  to  the  proceedings  in  Parliament,  is  not 
admissible  to  vary  or  add  to  the  terms  of  a  Statute  {Beg.  v.  Hertford  College,  3 
Q.B.D.,  693;  Richards  v.  McBride,  8  Q.B.D.,  119),  it  would  seem  that  the 
Debates  of  the  Convention,  or  other  contemporary  records,  may  be  referred  to  as  a 
guide  to  the  construction  of  the  Constitution. 

Lord  Davey,  Debates  in  Imperial  Parlt.,  p.  99,  speaking  on  the  interpretation 
of  the  Constitution,  remarked — "  I  have  no  doubt  that  the  judges  of  the  Australian 
Courts  will  approach  the  consideration  of  these  constitutional  questions  in  a  large 
and  statesmanlike  spirit,  and  will  treat  this  Act  as  it  ought  to  be  treated,  more  in 
the  nature  of  a  treaty  for  the  purpose  of  reconciling  conflicting  interests." 

As  it  has  been  stated  respecting  the  Government  of  the  United  States,  so 
of  the  Government  of  the  Commonwealth,  it  may  be  said  that  it  was  born  of  the 
Constitution,  and  that  all  the  powers  which  it  enjoys,  or  which  it  may  exercise, 
must  be  either  derived  expressly  or  by  implication  from  that  instrument.  **  Ever 
then,  when  any  act  of  any  department  is  challenged  because  not  warranted  by  the 
Constitution,  the  question  of  authority  is  to  be  ascertained  by  determining  whether 
the  power  has  been  conferred  by  the  Constitution,  either  in  express  terms,  or  by 
lawful  implication  to  be  drawn  from  express  authority  conferred,  or  de- 
duced as  an  attribute  which  legitimately  inheres  in  the  nature  of  the  powers 
given,  and  which  flows  from  the  character  of  the  government  established  by  the 
Constitution  ;  in  other  words,  whilst  confined  to  its  supreme  orbit  the  Federal 
Government  is  supreme  within  its  lawful  sphere."  The  Attorney-General  of  the 
United  States  in  Doumes  v.  Bidwell,  182  U.S.,  p.  244. 

It  has  been  held  that  in  order  to  construe  an  Act  it  is  not  legitimate  to  invoke 
the  aid  of  the  Debates  in  Parliament  in  connection  with  the  bill  which  afterwards 
became  law,  but  that  light  may  be  thrown  upon  the  construction  of  legislation  by 
a  knowledge  of  the  history  of  a  movement  resulting  in  such  legislation.  In  the 
Taff  Vale  Railway  v.  Amalgamated  Society  of  Railway  Servants,  (1901)  App.  Cas., 
435,  counsel  for  the  respondent  referred  to  the  Royal  Commission  on  Trade 
Unions  1869.  It  was  argued  that  the  Act  of  1871  was  inspired  by  and  founded  on 
the  Minority  Report,  which  was  signed  by  Lord  Lichfield,  Mr.  Thomas  Hughes, 
Q.C.,  and  Mr.  Frederic  Harrison,  and  it  was  clear  that  the  intention  of  that  report 
was  to  avoid  incorporation  and  the  attendant  liabilities  ;  Webb^s  History  of  Trade 
Unionism.  Lord  Macnaghten,  in  giving  judgment,  said,  p.  437  :  **  If  you  take  up 
the  report  of  the  Royal  Commission  on  Trade  Unions,  and  turn  to  the  statement 
accompanying  the  Minority  Report  to  which  Mr.  Haldane  referred,  you  will  see 
that  there  was  nothing  on  which  the  advocates  of  trade  unions  insisted  more 
strongly  than  on  the  right  of  unions  to  employ  the  whole  of  their  funds  if  they 
chose  for  the  purpose  of  strikes  and  in  connection  therewith.  '  At  present,'  say 
the  authors  of  that  statement,  *  the  strength  of  the  union,  and  the  confidence  of 
Its  members,  simply  consists  in  this,  that  it  can,  if  so  disposed,  employ  the  whole  of 
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its  funds  Id  the  support  of  the  trade  ends.'  An  enforced  separation  of  the  funds 
of  the  union  would  be,  they  say,  *  arbitrary  interference  with  the  liberty  of  associa- 
tion'—it  would  'paralyze  the  eflBciency  of  the  institution.'  The  suggestion  of 
such  a  proposal  was  '  tantamount  to  a  proposal  to  suppress  unionism  by  statute.' " 

The  use  of  the  report  of  a  Royal  Commission  was  held  by  Darley,  C.J.,  to 
be  admissible  only  in  construing  a  statute  where  there  was  an  ambiguity  ;  Dixon 
V.  Rogers,  19  N.S.  W.L.R.  (L.).  33.  In  the  case  of  Rtg.y.  The  Bishop  of  Oxford, 
L.R.  4  Q.B.D.,  625,  Bramwell  and  Bagg^Uay,  LJJ.,  dubitante  Thesiger,  L.J., 
allowed  a  speech  of  the  Lord  Chancellor  in  the  House  of  Lords  to  be  cited  as  an 
authority  as  to  the  construction  of  a  statute.  In  S,E,  Railway  Go,  v.  Railway 
CommPtsianers  (1880),  5  Q.B.D.,  236,  Cockbum,  C.J.,  said  :  ''  Where  the  meaning 
of  an  Act  is  doubtful,  we  are,  I  think,  at  liberty  to  recur  to  the  circumstances 
under  which  it  passed  into  law  as  a  means  of  solving  the  difficulty,"  and  he  accord- 
ingly proceeded  to  quote  a  speech  by  Mr.  Cardwell  on  the  introduction  of  the  bill 
into  the  House  of  Commons  and  a  speech  made  by  the  Lord  Chancellor  on  intro- 
ducing it  into  the  House  of  Lords.  But  see  Julius  v.  Bishop  qf  Oxford,  (1880)  5 
App.  (3as.,  214.  In  Pritchard  v.  Howard  Smith  de  Sons  Ltd,,  4  Q.L.J.,  at  p.  68, 
counsel,  relying  upon  the  authority  of  Denman,  J.,  in  Castioni's  Case  (1891), 
1  Q.B.,  155,  quoted  from  a  speech  of  a  political  authority  as  to  the  construction 
of  a  statute. 

As  to  resorting  to  the  contemporary  interpretation  of  the  Constitution  of 
United  States,  and  relying  upon  the  opinions  of  members  of  the  Conventions,  see 
Story,  pars.  405,  406  ;  Harems  American  Constitutional  Law,  pp.  1250,  1301. 

For  list  of  leading  cases  see  Quick  and  Garran^s  Annot,  Const,,  pp.,  794  to  796. 
See  also  Story's  Const.,  §397.  For  rules  of  interpretation  of  the  Constitution  of  the 
United  States,  see  also  Downes  v.  Bidwell  (1900),  182  U.S.,  244. 

31.  The  High  Court  in  the  exercise  of  its  original  jurisdie- Judjrment  and 

7  execution. 

tion  (a)  may  make  and  pronounce  all  such  judgments  (6)  as  are 
necessary  for  doing  complete  justice  in  any  cause  or  matter  pending 
before  it,  and  may  for  the  execution  (c)  of  any  such  judgment  in 
any  part  of  the  Commonwealth  direct  the  issue  of  such  process, 
whether  in  use  in  the  Commonwealth  before  the  commencement 
of  this  Act  or  not,  as  is  permitted  or  prescribed  (d)  by  this  or 
any  Act  or  by  Rules  of  Court. 

(a)  '^  Original  Jurisdiction.'*— The  intention  of  this  section  and  sec.  32, 
ittfra,  is  that  all  matters  in  controversy  between  parties  should  be  raised  and 
determined  in  the  one  action.     See  notes  to  sec.  32  {ivfra).     See  sec.  30  {supra), 

(b)  '*  Judgments."— The  judgments  of  the  High  Court  have  effect  and 
may  be  executed  throughout  the  Commonwealth  ;  sec.  25  {supra). 

(C)  **  Execution.''— The  process  of  the  High  Court  has  effect  throughout 
the  Commonwealth  ;  sec.  25  {sujjra).  As  to  execution  against  Commonwealth  and 
States,  .see  sec.  65,  tt.  seq.  ;  as  to  the  remedies  for  enforcing  a  judgment  in  a  State, 
see  H.C.P.  Act,  sec.  26  ;  as  to  interpleader,  see  fl.C.P.  Act,  sec.  27. 

n.c.  9 
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Complete  relief  (d)    '<  Prescribed    by    rules    of   Oourt."— As    to    attachment    and 

to  be  granted.  * 

Jud  Act  1878      coroinittal,  see  Or.  35  ;  as  to  execution  against  partnership  property,  see  Or.  36, 

«.  24  (7X  r.  10. 

82.  The  High  Court  in  [the  exercise  of  its  original  jurisdic- 
tion (a)  in  any  cause  or  matter  pending  (6)  before  it,  whether 
originated  in  the  High  Court  or  removed  (c)  into  it  from  another 
Court,  shall  have  power  to  grant  and  shall  grant,  either  abso- 
lutely or  on  such  terms  and  conditions  as  are  just,  all  such  remedies 
whatsoever  as  any  of  the  parties  thereto  are  entitled  to  in  respect 
of  any  legal  or  equitable  claim  properly  brought  forward  by  them 
respectively  in  the.  cause  or  matter  ;  so  that  as  far  as  possible  all 
matters  in  controversy  {d)  between  the  parties  regarding  the  cause 
of  action,  or  arising  out  of  or  connected  with  the  cause  of  action, 
may  be  completely  and  finally  determined,  and  all  multiplicity 
of  legal  proceedings  concerning  any  of  such  matters  may  be 
avoided. 

(a)  '*Ori£:inal  Jurisdiction/'— See  notes  to  sec.  30  {mpra). 

(b)  '*  Pending^**'—**  A  cause  is  said  to  be  pending  in  a  Court  of  Justice  when 
any  proceeding  can  be  taken  in  it."  (Per  Jessel,  M.R.,  Fordham  v.  Clagett,  20 
CD.,  653).  A  cause  is  stiU  pending  after  final  judgment  if  the  judgment  is  not 
satisfied.     {Per  Jessel,  M.R.,  Salt  v.  Cooper,  16  CD.,  651). 

(C)  '*  Rem.OVed  fl*om.  another  Court.**— As  to  removal  of  causes,  see 
(infra)  Part  VII.,  sec.  40  et,  seq.  This  section  applies  ouly  to  cases  in  which  the 
Court  is  exercising  original  jurisdiction  ;  as  causes  arising  under  the  Constitution 
or  involving  its  interpretation  and  pending  in  any  Court  of  State  on  appeal,  can 
only  be  removed,  it  is  difficult  to  see  how  this  part  of  the  section  can  have  any 
practical  application. 

(d)  *'  All  matters  in  controversy. **— The  tenor  of  this  section,  adapted 
from  the  Judicature  ^c^,  is  to  require  all  proceedings  as  far  as  possible  to  be  taken 
in  one  action.  Per  Cotton,  LJ.,  Searle  v.  Ckoat,  1884,  25  CD.,  at  p.  727: 
**  Whenever  a  subject  matter  of  controversy  arises  in  an  action  which  can  con- 
veniently be  determined  between  the  parties  to  the  action,  the  Court  should,  if 
possible,  determine  it  so  as  to  prevent  further  and  needless  litis^atiou."  Per 
Jessel,  M.  R.,  In  re  Tharp,  1878,  3  P.D.,  at  p.  81 ;  Hedley  v.  BaUs,  1880, 13  CD., 
at  p.  501 :  **  The  fundamental  idea  of  the  framers  of  those  statutes  is  to  be  found 
in  the  Judicature  Act  1873,  sec.  24,  sub-sec.  7."  Per  Brett,  M.R.,  McGoxcan  v. 
Afiddleton,  1883,  11  Q.U.D.,  at  p.  468;  JfancheHter  d-c,  Co.  v.  Brooks,  2  Ex.,  246. 
In  the  one  action  all  matters  in  controversy  regarding  the  cause  of  action  or  arising 
out  of  or  connected  with  the  cause  of  action  should  be  raised  and  determined. 
Accordingly  ** every  remedy  necessary  for  doing  complete  justice  in  an  action" 
is  provided  by  this  sub-section.  (Per  Baggallay,  L.J.,  Serrao  v.  JVbc/,  1885, 
15Q.B.D.,  559). 

The  sections  of  the  Judicature  Act  enacting  rules  of  substantive  law  are  not 
reproduced  in  the  Judiciary  Act.     When  the  High  Court  exercises  its  jurisdiction 
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in  a  case  between  a  resident  of  one  State,  and  a  resident  of  another,  it  will  then  be 
necessary  for  it  to  determine  what  particular  laws  are  applicable.  So  far  as  no 
law  of  the  Commonwealth  is  applicable,  the  laws  by  which  the  rights  of  the  parties 
are  regulated  will  be  determined  according  to  the  rules  of  private  international 
law.  These  rules  are  to  be  found  in  the  text-books  of  Dicey,  Westlake  and  Foote. 
The  section  provides,  however,  that  when  such  an  action  has  been  instituted, 
all  legal  and  equitable  claims  properly  brought  forward  may  be  determined.  These 
rights  will  depend  upon  the  particular  State  law  applicable.  The  High  Court  is 
not  a  Court  of  Equity  or  a  Court  of  Common  Law ;  it  is  made  a  Court  of  complete 
jurisdiction.  {Per  Earl  Cairns,  Pugh  v.  Heath,  L.R.,  7  App.  Cas.,  237.  Cotton, 
L.J,,  Jo4ephY,  Lyons,  L.R..  15  Q.B.I).,  285).  There  has  been  vested  **iu  one 
tribunal  the  administration  of  law  and  equity  in  every  cause,  action  or  dispute 
which  should  come  before  that  tribunal."  (Per  Jessel,  M.R.,  Salt  v.  Cooper,  L.R., 
16  CD.,  549). 

As  a  complement  to  this  section  the  fullest  power  of  amendment  is  given  and 
**  all  necessary  amendments  shall  be  made  for  the  purpose  of  determining  the  real 
questions  in  controversy";  H.C.P.  Act,  sees.  23,  24.  As  to  the  power  of  the 
Court  "to  make  and  pronounce  all  such  judgments  as  are  necessary  for  doing  com- 
plete justice,"  see  sec.  31,  supra. 

33.  (1)  The  High  Court  may  make  orders  (a)  or  direct  the  Mandamus. 

e         •,  Prohibition. 

issue  of  writs —  ^  ,      ,  ^^_ 

Ouster  of  oflSce. 

(a)  commanding  (b)  the  performance    by  any   court  ^•®- ^*'- 
invested    with  federal   jurisdiction,  of  any  duty 
relating  to  the  exercise  of  its  federal  jurisdiction  ;  or 

(b)  requiring  (c)  any  court  to  abstain  from  the  exercise  of 

any  federal  jurisdiction  which  it  does  not  possess;  or 

(c)  commanding  {d)  the  performance  of  any  duty  by  any 

person  holding  oflSce  under  the  Commonwealth;  or 

(d)  removing   (e)   from   office   any   person  wrongfully 

claiming  to  hold  any  office  underthe  Commonwealth 
or 

(e)  of  mandamus  (/);  or 

(/)  of  habeas  corpvs  (g), 

(2)  This  section  shall  not  be  taken  to  limit  by  implication 

the  power  of  the  High  Court  to  make  any  order  or  direct  the 

issue  of  any  writ. 

(a)  ''Make  orders.^ -In  England  and  some  of  the  colonies  it  is  provided 
by  statute  law,  and  by  rules  of  Court,  that  the  objects  soughc  to  be  accomplished 
by  the  issue  of  high  prerogative  writs  shall  in  some  cases  be  effected  by  the  issue 
of  orders  or  judgments.  Thus  by  19  &  20  Vict.,  c.  108,  sec.  43,  it  is  enacted  that 
rules  or  orders  requiring  County  Court  Judges  to  perform  duties  relating  to  the 
duty  of  their  offices  may  be  issued  without  the  necessity  of  resorting  to  the  form- 
ality of  a  writ  of  mandamus.     Under  the  Judicature  Rules  no  writ  of  injunction 
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can  be  issued  ;  the  purpose  of  an  injunction  is  enforced  by  a  judgment  or  order 
which  has  the  efifect  that  a  writ  of  injunction  previously  bad  ;  Or.  50,  r.  1 1. 

This  section  is  placed  under  the  general  heading  "  Original  Jurisdiction  of 
the  High  Court,"  but  only  two  of  its  subsections,  viz.,  (c)  commanding  federal 
official  to  do  his  duty,  and  {d)  removing  federal  official  from  office,  relate  solely  to 
original  jurisdiction.  Sub-sees,  (a),  commanding  a  federal  court,  (b)  requiring  a 
court  to  abstain  from  acting,  and  (e)  referring  to  mandamus  generally,  relate  solely 
to  appellate  jurisdiction.  Sub-sec.  (/),  Habeas  Corpus,  relates  partly  to  original 
and  partly  to  appellate  jurisdiction.  It  is  quite  plain  that  orders  or  writs  com- 
manding federal  Courts  to  exercise  federal  jurisdiction  (mandamus),  or  requiring 
any  Court  to  abstain  from  exercising  a  federal  jurisdiction  which  it  does  not  possess 
(prohibition),  are  made  or  issued  in  the  exercise  of  the  appellate  power,  and  their 
separate  enumeration  must  be  regarded  as  merely  declaratory  of,  and  not  supple- 
mentary to,  the  appellate  power.  Sub-sec.  (c),  commanding  the  performance  of 
any  duty  by  a  federal  officer,  &c.  (mandamus),  isanexampleof  the  original  judicial 
power  granted  by  the  Constitution,  sec.  75  (v.) ;  sub-sec.  (d)  removing  from  office 
&c.  (quo  warranto)  is  an  example  of  the  original  judicial  power  contained  in  the 
grant  **  in  all  matters  arising  under  the  C>>nstitution  or  involving  its  interpreta- 
tion," and  probably  it  may  be  a  grant  of  part  of  the  power  to  decide  *'  matters 
arising  under  any  law  made  by  the  Parliament."  Sub-eec  (e)  "of  mandamus"  is 
probably  intended  to  imply  that  the  preceding  sub-sections  (a)  and  (c)  do  not  cover 
all  the  cases  in  which  the  writs  may  be  issued  ;  sub-sec.  (/),  "of  habeas  corpun" 
confers  power  partly  original,  partly  appellate  in  effect.  The  issue  of  a  writ  of 
habeas  to  determine  the  right  to  the  custody  of  a  child  would  involve  the  exercise 
of  original  jurisdiction.  The  issue  of  a  similar  writ  to  determine  the  legality  of  a 
warrant  for  imprisonment  would  involve  the  exercise  of  the  appellate  jurisdiction. 

(b)   "Commanding  the  performance  by  any  Court."*— It  is 

the  peculiar  business  of  the  Court  of  Queen's  Bench  to  superintend  all 
inferior  tribunals  and  to  enforce  a  due  exercise  of  those  judicial  or  ministerial 
functions  with  which  the  Crown  or  the  legislature  has  invested  them ;  3  BL 
Com.,  110.  A  writ  of  mandamus  is  the  proper  remedy  against  it  judicial 
officer  where  he  declines  to  exercise  jurisdiction,  that  is,  he  refuses  to  hear  and 
determine  matters  within  his  jurisdiction  ;   Re  Brighton  Sexoers  Art,  9  Q.B.D.,  723. 

Mandamus  contrasted  with  other  Writs. —  A  prerogative  writ  of 
mandamus  is  a  high  prerogative  writ  issuing  from  the  Crown  side  of  the  King's 
Bench  Division  of  the  High  Court  of  England  whereby  the  (^urt,  in  the  name  of  the 
King,  commands  the  person  to  whom  it  is  addressed  to  perform  some  public  or 
gt/o^t-public  legal  duty  which  he  has  refused  to  perform,  and  the  performance 
of  which  cannot  be  enforced  by  any  other  adequate  legal  remedy ;  Short  and 
Mellor'sC.P.,  p.  12. 

A  writ  of  mandamus  is  distinguishable  from  other  analogous  legal  remedies  as 
follows : — It  differs  from  a  mandatory  injunction,  or  order  for  specific  performance 
inasmuch  as  it  lies  only  to  enforce  duties  of  a  public  or  quasi'pnhiio  character  ;  it 
cannot  be  invoked  to  enforce  merely  private  rights  whether  arising  under  contracts 
or  otherwise  ;  it  is  used  only  where  an  inferior  tribunal,  or  person  vested  with 
certain  power,  has  declined  to  exercise  its  jurisdiction  or  power.  The  object  of 
a  mandamus  is  not  to  review  or  control  the  action  of  another  authority,  but  merely 
to  compel  it  to  act ;  3  Black  Com.,  109  and  111 ;  Short  and  Mcllors  C.P.,  p.  12. 
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Certiorari  is  used  only  where  an  inferior  judicial  authority  has  wrongly  exercised, 
or  exceeded  its  jurisdiction ;  its  proceedings  are  brought  up  to  be  quashed. 
Prohibition  is  used  wherever  the  inferior  judicial  authority  has  wrongly  exercised 
or  exceeded  its  jurisdiction  and  it  is  inhibited  from  further  proceeding  in  the 
matter.  Quo  Warranto  is  used  to  question  the  validity  of  an  election  to  an  office. 
An  injunction  is  a  preventive  writ ;  mandamus  is  remedial ;  injunction  restrains 
motion  and  directs  inaction  ;  mandamus  compels  action  and  sets  in  motion.  The 
writ  of  mandamus  is  discretionary  ;  it  is  not  a  writ  of  right ;  Court  may  refuse 
to  grant  the  writ  not  only  on  the  merits  of  the  case  but  on  account  of  some  delay 
or  other  matter  personal  to  the  applicant ;  Short  and  Mtllor's  G.  P. ,  p.  14 ; 
EzparU  Wallace,  13  N.S.W.L.R.,  1. 

Sub-sec.  (a)  of  the  section  under  review  deals  only  with  writs  or  orders 
issued  to  Courts  invested  with  federal  jurisdiction  ;  sub-sec.  (c)  refers  to  mandamus 
in  general  terms.  The  grant  made  by  this  section  does  not  by  implication  limit 
the  general  or  inherent  power  of  the  High  Court.  By  sec.  38  (see  post)  the  juris- 
diction of  the  High  Court  is  made  exclusive  with  respect  to  matters  in  which  the 
writ  of  mandamus  is  sought  against  an  officer  of  the  Commonwealth  or  a  Federal 
Court. 

Australian  Cases. — The  Court  will  grant  a  mandamus  to  a  Judge  of  an 
inferior  Court  to  state  a  case ;  Ex  parte  O'Neil,  1  W.N.  (N.S.W.),  100;  K,  v. 
PohlmaHy  3  A.  J.R.,  104.  In  New  South  Wales  it  will  not  be  granted  to  compel 
him  to  state  a  case  under  the  Criminal  Law  Amendment  Act^  except  where  a 
verdict  has  been  returned  ;  Ex  parte  Bums,  10  W.N.  (N.S.  W.),  70.  A  mandamus 
to  hear  and  determine  will  only  be  granted  when  an  inferior  Court  has  not 
in  fact  heard  or  determined  the  question  it  is  called  on  to  determine  accord- 
ing to  law;  R,  v.  Alley,  ex  parte  Brophy,  7  A.L.T.,  103.  Where  a  Judge 
is  vested  with  authority  to  hear  a  case,  he  is  bound  to  do  so ;  R,  v.  Dunne,  ex 
parte  Baillie,  3  V.R.  (L.),  239.  The  writ  must  be  granted  where  the  Court  is 
satisfied  that  there  will  otherwise  be  a  failure  of  justice  ;  per  Stawell,  C.J.,  R.  v. 
Rogers,  6  W.W.  &  a'B.  (L.),  138.  The  writ  was  granted  where  there  was  a 
refusal  by  a  Court  to  entertain  a  ground  of  .defence  ;  King  v.  Hay,  15  W.N. 
(N.S.W.),  306 ;  a  refusal  to  admit  evidence;  Ex  parte  Himmelhoch,  1  S.C.R. 
(N.S.),  N.S.W.,  247;  In  re  Lumh,  14  S.A.L.R.,  128;  where  Justices  did  not 
adjudicate;  Ex  parte  Nyberg,  4  A.L.T.,  78;  and  it  was  also  granted  against 
electoral  justices  to  restore  an  elector's  name  to  the  roll ;  R.  v.  Electoral 
Justices  of  Bar  coo,  9  Q.L.J.,  111.  The  writ  does  not  lie  for  improper  re- 
jection of  evidence  ;  Ex  parte  The  Minister  for  Lands,  17  L.R.  (N.S.W.),  394. 
"  Mandamus  is  a  writ  of  the  Court  to  compel  a  public  body  to  perform  a  public 
duty  "  ;  /?.  V.  Central  Board  of  Health,  ex  parte  Wilson,  15  V.1,.R.,  375.  As  to 
the  procedure,  see  Or.  41,  rr.  13,  et  seq.  As  to  mandamus  by  order,  see  Or.  41, 
r.  26.  As  to  the  principles  of,  and  practice  relating  to,  mandamus  in  the  United 
States,  see  Spelling's  Extraordinary  Relief,  1893  ed.,  vol.  II.,  p.  1107;  Easterns 
Federal  Practice,  p.  814,  §363,  et  seq. 

(c)  "  Requiring  any  Court  to  abstain."— A  writ  of  prohibition  is  a 

judicial  writ  issuing  out  of  a  superior  Court  and  directed  to  an  inferior  Court  for 
the  purpose  of  preventing  it  from  usurping  a  jurisdiction  with  which  it  is  not 
legally  vested.  It  is  a  preventive  rather  than  a  corrective  remedy  ;  it  is  used  to 
stop  the  commission  of  some  contemplated  act  and  not  to  undo  an  act  already 
performed  ;    Short  and  Mellor's  C.P.,  p.  70.     Wliere  an  inferior  Court  has  juris- 
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lUction  and  merely  makes  a  mistake  in  the  exercise  of  that  jurisdiction,  that  of 
itself  is  no  reason  for  the  issue  of  a  prohibition;  an  erroneous  judgment  is  a 
matter  of  appeal,  not  prohibition.  Prohibition  must  not  be  confounded  with  the 
remedy  by  injunction  issuing  out  of  Courts  of  Chancery,  or  common  law  against 
proceedings  at  law.  Both  writs  have  the  same  objects,  but  the  difference  between 
them  is  that  an  injunction  is  directed  against  one  of  the  parties  to  the  litigation 
whilst  a  prohibition  is  directed  to  the  Court  itself.  An  injunction  usually 
recognizes  the  jurisdiction  of  the  Court  in  which  the  proceedings  are  pending,  but 
prohibition  strikes  at  once  against  its  original  jurisdiction  ;  Short  and  Mdlor^s  C.  P. , 
p.  70. 

Limit  of  Sub-section. — This  sub-section  extends  to  Courts  only  and  applies 
to  both  Federal  Courts  and  State  Courts.  The  proviso  to  the  section,  however, 
makes  it  clear  that  the  inherent  jurisdiction  of  the  Court  shall  not  by  such  an 
express  grant  be  deemed  to  be  limited.  Under  sec.  38  (e)  in  matters  in  which  a 
writ  of  prohibition  is  sought  against  an  officer  of  the  Commonwealth  or  a 
Federal  Court  the  jurisdiction  of  the  High  Court  is  exclusive.  *'  It  appears  to 
me  that  the  duty  of  keeping  Federal  Courts  or  Courts  invested  with  federal  juris- 
diction within  their  respective  jurisdictions  must  devolve  on  the  Federal  High 
Court  alone,  in  which  the  judicial  power  of  the  Commonwealth  in  its  plenitude  is 
vested,  and  cannot  be  performed  by  a  State  Court  invested  with  federal  jurisdic- 
tion only  to  hear  appeals."  Per  Mr.  Justice  Owen  in  Ex  parte  Oesselmann  (1902), 
N.S.W.  State  Rep.,  153.  The  term  "Federal  Court"  in  sec.  38  (c)  means  by 
virtue  of  the  Acts  Interpretation  Act  1901,  sec.  26  (6),  "any  Court  created  by 
Parliament." 

Australian  Cases.— Prohibition  lies  on  the  application  of  the  Crown  at  any 
time  to  restrain  the  proceedings  of  an  inferior  Court  which  has  exceeded  its 
jurisdiction.  It  lies  as  of  right  to  restrain  an  excess  of  jurisdiction  in  an  inferior 
Court,  although  the  defect  does  not  appear  on  the  record  save  where  the  applicant 
is  debarred  by  his  own  conduct  from  claiming  the  writ ;  R,  v.  The  Justices  of 
Brisbane,  ex  parte  The  Treasurer  of  Queensland,  11  Q.L.  J.,  77  ;  following  Broad  v. 
Perkins,  21  Q.B.D.,  533 ;  i?.  v.  Justices  of  South  Brisbane,  ex  parte  Zagami,  11 
Q.L. J.,  81.  If  an  inferior  Court  acts  without  jurisdiction  a  stranger  may  apply 
to  the  Court  for  a  prohibition;  Ex  parte  Eraser,  20  N.S.W.L.R.  (L.),  67. 
Prohibition  can  only  be  granted  where  a  tribunal  has  acted  without  jurisdiction 
or  against  the  principles  of  natural  justice  ;  Ex  parte  Webber,  7  N.S.  W.  L.R.,  317  ; 
audi?.  V.  Pohlman,  ex  parte  Patterson,  5  W.W.  &  a'B.  (L.),  122) ;  or  in  excess  of 
jurisdiction;  Ellis  v.  Butler,  21  S.A.L.R.,  136;  and  it  is  open  for  a  party  to 
apply  for  a  prohibition  so  long  as  the  want  of  jurisdiction  appears  on  the  record  ; 
Anderson  v.  Burrows,  9  N.S.W.L.R.,  150.  It  will  lie  before  or  after  judgment  or 
even  after  execution  ;  Turjier  v.  Nicholson,  1  S.C.R.  (N.S.W.),  171,  note  (a);  but 
not  after  satisfaction  ;  Ex  parte  Foster,  11  S.C.R.  (N.S.  W.),  195. 

See  the  following  cases  as  to  the  grant  of  pi:ohibition  where  the  verdict  was 
against  natural  justice  ;  Ex  parte  Shakespeare,  15  N.S.W.LR.,  477;  Purcell  v. 
Perpetual  Trustee,  15  N.S.W.  L.R.,  385;  Ex  parte  Moate,  15  N.S.W.L.R.,  83; 
Ex  parte  Healey,  9  W.N.  (N.S.W.),  180;  Ex  parte  Martin,  17  N.S.W.L.R.,200; 
In  re  Scadden,  16  N.S.W.L.R.,  125;  Ex  parte  Lucas,  16  W.N.  (N.S.W.),  51. 
It  lies  where  the  information  discloses  no  offence ;  Ex  parte  Smith,  12  W.N. 
(N.S.W.),  104;  /?.  V.  Justices  of  Dalby,  ex  parU  O'Ke^e,  (1902)  S.R.  (Q.),  191; 
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and  where  a  plaint  in  an  inferior  Court  discloses  no  cause  of  action  ;  In  re  M^MvlUn^ 
3  S.C.R.  (Q.)t  'i05.  Prohibition  was  granted  on  a  refusal  to  allow  cross-examina- 
tion of  witnesses;  Ex  parte  Kane,  9  W.N.  (N.S.VV.),  26;  see  also  Smith  v. 
Hennessey,  19  W.N.  (N.S.W.),  23.  Where  justices  were  disqualified  by  interest  it 
was  granted ;  Bavm  v.  Cleveland  Divisional  Board,  6  Q.L.J.,  67.  It  was  also 
granted  where  a  necessary  ingredient  to  constitute  an  ofience  was  not  proved, 
though  the  point  was  not  raised  in  the  Court  below  ;  Ex  parte  Bartlett,  17  N.S.  W. 
L.R.,  108;  seeHaoEx  parte  Lucas,  13  N.S.W.L.F.,  228;  Ex  parte  Mnmhy,  15 
W.N.  (N.S.W.),  209;  Ex  parU  IKAfian,  8  W.N.  (N.S.W.),  60;  Ex  parte  McStoan, 
9  N..S.W.L.R.,  417.  An  objection  cannot  be  raised  to  the  jurisdiction  which 
does  not  appear  on  the  face  of  the  record  or  on  the  evidence  ;  Ex  parte  Rowland, 
12  W.N.  (N.S.  W.),  79.  So  long  as  an  inferior  Court  acts  within  the  limits  of  iU 
jurisdiction,  no  prohibition  will  lie,  however  erroneous  the  decision  of  the  Court 
•  may  be  in  fact  or  in  law  ;  Hale  v.  Molloy,  4  W.N.  (N.S.  W.),  126  ;  Ex  parU  Scan- 
dritt,  16  W.N.  (N.S.  W.),  244  ;  The  King  v.  The  Justices  of  Bockhampton,  (1903) 
8.H.  (Q.),  71  ;  nor  if  the  existence  or  non-existence  of  jurisdiction  depends  on  con- 
tested facts  which  the  inferior  tribunal  is  competent  to  inquire  into  and  determine  ; 
Holburd  v.  Burwood  Coal  Co.,  II  N.S.W.L.R.,  365.  It  will  not  be  granted  on 
the  ground  of  improper  rejection  of  evidence  B,  on  the  Relation  of  City  of  Fitzroy 
V.  Caney,  23  V.L.R.,  495  ;  M'Qrath  v.  Bawlins,  4  S.C.R.  (Q.),  55.  It  will  not  be 
issued  to  an  officer  of  the  Ck>urt  unless  he  has  acted  in  a  judicial  capacity ; 
B,  V.  Edwards,  ex  parte  ffowells,  7  Q.L.J. ,  25  ;  nor  to  a  local  Court  in  a  matter 
collateral  to  the  action,  as  in  taxation  of  costs  ;  Whiting  v.  White,  2  S.  A.L.R.,  13. 

Where  there  is  nothing  to  prohibit  it  will  be  refused ;  Ex  parte  Medlyn,  14 
N.S.  VV.L.R., 276  ;ii'a;/xir/e^rd*//,19  W.N. (N.S.  W.),  107  ;alsowhere  the  act  sought 
to  be  prohibited  is  already  done  ;  Ex  parte  Braun,  10  V.L.R.  (L.),  359.  Where, 
however,  a  fine  has  been  paid ;  Ex  parte  McDermott,  18  W.  N.  (N.  S.  W. ),  231 ;  or  a  term 
of  imprisonment  under  a  conviction  has  been  served ;  Ogle  v.  Townley,  2  S.C.R.  (Q. ), 
202,  application  for  prohibition  may  be  made.  The  applicant  is  bound  to  apply  for 
prohibition  as  soon  as  it  appears  that  the  lower  Court  has  no  jurisdiction  ;  Boon  v. 
Young,  16  N.S.W.L.R.,  139  ;  see  also  Ex  parte  Lenehan,  9  W.N.,  (N.S.  W.),  196  ; 
Ex  parte  Victorian  Bailway  Commissivntr,  24  V.L.R.,  173.  The  practice  of  the 
Court  when  the  respondent  does  not  appear  and  the  judge  who  granted  the  rule 
has  no  doubt  about  the  matter  is  to  make  the  rule  absolute  without  hearing 
argument ;  Steele  v.  Lewis,  I  Q.L.J.,  137. 

As  to  procedure,  see  Or.  41,  rr.  27,  et  seq.  ;  as  to  principles  of,  and  practice 
relating  to,  prohibition  in  the  United  States,  see  Spelling's  Extraordinary 
Belief  1893  ed.,  voL  II.,  p.  1395,  et  seq, 

(d)  "  Commanding  the  performance  by  any  person  holding 

office.^ — See  sec.  38  («)  infra, 

(e)  '*  Removing  trom.  office."— The  section  confers  upon  the  High 
Court  power  to  make  orders  or  direct  the  issue  of  writs  removing  from  office  any 
person  wrongfully  claiming  to  hold  any  office  under  the  Commonwealth.  This 
express  grant  does  not  by  implication  limit  any  inherent  power  of  the  Court.  The 
power  granted  is  to  issue  orders  in  the  nature  of  quo  warranto.  The  ancient 
mode  of  procedure  against  persons  who  usurped  or  exercised  offices,  franchises,  or 
liberties  in  derogation  of  the  rights  or  prerogatives  of  the  Crown,  from  which  all 
public  franchises  emanated,  was  by  the  prerogative  writ  of  quo  warranto^    The  pre- 
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rogative  writ  is  now  obsolete,  and  in  England  there  was  introduced  a  more  modem 
method  of  prosecution  by  information  filed  in  the  Court  of  King's  Bench  by  the 
Attorney-General  in  the  nature  of  a  writ  of  quo  warranto^  wherein  the  process 
was  speedier,  and  the  judgment  not  quite  so  decisive.  It  is  now  well  settled  that 
proceedings  by  information  in  the  nature  of  quo  warranto  will  lie  for  usurping  any 
office,  whether  created  by  charter  of  the  Crown  alone,  or  by  the  Crown  with  the 
consent  of  Parliament,  provided  that  the  office  be  of  a  public  nature,  and  a  sub- 
stantive office,  and  not  merely  the  function  or  employment  of  a  deputy  or  servant 
at  the  will  and  pleasure  of  others ;  Shortly  In/ormationy  Mandamus^  Prohibition, 
p.  121. 

Australian  Cases.  ~ When  an  office  is  de  facto  full,  the  proper  mode  of 
procedure  to  settle  the  rights  of  rival  claimants  is  by  quo  warranto  ;  JR,  v. 
Bobinsout  ex  parte  Torrance,  1  V.L.R.  (L.),  60.  **  The  rule  is  that  where  a  man 
has  been  in  fact  elected  and  has  accepted  office  and  is  in  office,  whether  he  has 
been  lawfully  elected  or  not,  the  remedy  for  a  person  objecting  to  his  holding 
office  is  quo  warranto  and  not  mandamus ; "  per  Higinbotham,  C.  J.,  In  re  CarroU, 
ex  parte  Dagnall,  14  V.L.R.,  622.  The  office  of  a  town  clerk  is  a  public  office  ; 
In  re  Town  Clerk,  ex  parte  Alcoch^  2  W.AL.R.,  65.  The  authority  of  a  person 
to  exercise  the  office  of  a  Judge  in  a  County  Court  was  questioned  on  proceedings 
by  way  of  quo  warranto  ;   R,  v.  Rogers,  ex  parte  Lewis,  4  V.L.R.  (L.),  334. 

The  remedy  of  quo  warranto  is  employed  in  the  United  States  for  the  purpose  of 
testing  title  to  public  office  more  frequently  than  for  other  purposes ;  in  Great 
Britain  most  frequently  in  relation  to  municipal  office.  The  public  office  in 
question  must  be  a  public  office  as  distinguished  on  the  one  hand  from  a  mere 
employment  or  agency,  less  than  an  office,  with  the  right  to  exercise  which,  the 
Courts  in  quo  warranto  proceedings  will  not  interfere,  and  on  the  other  hand,  from 
an  office  in  which  the  public  have  an  interest,  it  may  be  legislative,  executive  or 
judicial ;  Am^r.  and  Eng.  Encyc.  of  Law  (1892  ed.),  vol.  19,  p.  668.  As  to  cases 
in  which  it  is  granted  against  public  officers  in  the  United  States,  see  SpeUing*8 
Extraordinary  Reli^,  1893  ed.,  vol.  2,  p.  1450. 

As  to  procedure,  see  Or.  41,  rr.  5,  et  seq. 

(  f )  '*  Mandamus.^ — Sub-section  (e)  is  apparently  intended  to  make  the 
declaration  of  jurisdiction  more  general  than  it  is  in  sub-section  (a)  and  (c). 

(g)  **  Habeas  Corpus.*' — The  writ  of  habeas  corpus  is  the  great  prerogative 
remedy  which  the  law  has  provided  against  violations  of  the  right  of  personal 
liberty.  Its  object  being  to  efiect  deliverance  from  illegal  confinement,  it  com- 
mands the  party  detaining  the  prisoner  to  produce  his  body,  with  the  true 
statement  of  the  time  of  his  caption  and  the  cause  of  his  detention.  [Foster's  Fed. 
Prac,  §  366;  Broom^s  Common  Late,  9th  ed.,  p.  236).  This  section  expressly 
confers  upon  the  High  Court  power  to  make  orders  or  direct  the  issue  of  writs  of 
habeas  corpus  ad  subjiciendum.  Owing  to  its  pre-*jminent  importance  as  a  means  of 
obtaining  liberation  from  illegal  confinement  this  writ  is  usually  known  as  the  writ 
of  haheas  corpus.  There  are  other  writs  that  come  under  the  designation  of 
habeas  corpus,  some  of  which  are  of  antiquarian  interest  only.  Those  still  in  use 
are  haheas  corpus  ad  testificandum,  habeas  corpus  ad  respondendum,  habeas  corpus 
ad  deliberandum  and  recipias ;  habeas  corpus  on  return  of  cepi  corpus.  (See  Short 
and  Mellor\s  Cr.  Of.  Prac.,  p.  335). 
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Original  and  Appellate. —The  High  Court  has  power  to  grant  a  writ  of 
habeas  corpus  in  the  exercise  of  its  original  jurisdiction,  such  as  in  a  contest 
between  residents  of  different  States  as  to  the  right  to  the  custody  of  an  infant. 
Its  power  is  exclusive  in  respect  of  all  matters  jurisdiction  with  respect  to  which 
ia  vested  exclusively  in  the  High  Court.  It  has  also  appellate  judicial  power  to 
issue  writs  of  habeas  corptis  on  the  application  of  persons  in  custody  under  judicial 
power,  such  as  warrants  for  imprisonment,  orders  for  commitment,  in  order  to 
examine  the  validity  of  the  authority  under  which  the  prisoner  is  detained  ;  per 
Story,  J.,  Ex  parU  WatkinSy  U.S.,  7  Pet.,  568.  As  the  State  Courts  of  the 
Commonwealth  have  been  vested  with  federal  jurisdiction,  conflicts  such  as  those 
that  have  arisen  in  the  United  States  between  the  Federal  and  State  Courts  cannot 
be  so  great  in  the  Commonwealth.  It  would  appear  that  by  the  joint  operation 
of  the  Judiciary  Act,  sec.  39.  and  the  Constitution,  sec.  76,  the  State  Supreme 
Courts  have  been  invested  with  jurisdiction  with  respect  to  issue  of  writs  of 
habeas  corpus  in  federal  matters.    As  to  exclusive  jurisdiction,  see  Jud.  Act,  sec.  38. 

American  Casks.— In  the  United  States,  except  in  cases  affecting  ambassadors, 
other  public  ministers,  or  consuls,  or  those  in  which  a  State  is  a  party,  the  Supreme 
Court  can  only  issue  a  writ  of  habeas  cw^pus  under  its  appellate  jurisdiction ; 
U.S.  Const.,  Art.  3,  sec.  6,  sub-div.  2.  Original  jurisdiction  to  issue  the  writ  of 
hahtoA  corpus  was  conferred  upon  the  district  and  circuit  Courts  of  the  United 
States  in  cases  necessary  for  the  exercise  of  their  respective  jurisdictions  by  the 
Judiciary  Act  1789.  The  jurisdiction  thus  given  in  law  to  the  circuit  and  district 
courts  is  original,  that  given  by  the  Constitution  and  the  law  to  the  Supreme 
Court  is  appellate;  Ex  parte  Terger,  8  Wall,  U.S.,  858;  see  also  cases  cited 
Amer.  and  Eng.  Encyc.  of  Law,  1889  ed.,  vol.  9,  p.  168.  Sec.  753  of  the  Revised 
Statutes,  U.S.,  enumerates  the  cases  to  which  the  writ  of  habeas  corpus  extends — 
viz.,  when  a  prisoner  is  in  custody  under  or  by  colour  of  the  authority  of  the  United 
States,  or  is  committed  for  trial  before  some  Court  thereof  or  for  an  act  done  or 
omitted  in  pursuance  of  a  law  of  the  United  States,  or  an  order  processor  decree  of 
a  court  or  judge  thereof,  or  in  violation  of  the  Constitution  or  a  law  or  treaty  of  the 
United  States,  or  when  being  a  subject  or  citizen  of  a  foreign  State  and  domiciled 
therein,  he  is  in  custody  for  an  act  done  or  omitted  under  any  alleged 
right  or  exemption  claimed  under  the  commission  or  sanction  of  any  foreign 
State,  or  under  the  colour  thereof  the  validity  and  effect  of  which  depend  upon 
the  law  of  nations,  or  where  it  is  necessary  to  bring  a  prisoner  into  Court  to 
testify. 

In  the  United  States  the  State  Courts  have  a  general  jurisdiction  to  issue  writs 
of  habeas  corpus,  but  the  class  of  cases  in  which  Federal  Courts  and  State  Courts 
have  a  concurrent  jurisdiction  to  issue  such  writs  is  comparatively  restricted.  The 
general  authority  of  Federal  Courts  and  State  Courts  to  issue  writs  of  habeas 
corpus  is  based  on  the  principle  that  the  governments  of  the  United  States  and  of 
each  State  constitute  two  sovereign  governments  existing  within  the  same  terri- 
torial limits  with  distinct  functions :  that  the  tribunals  of  each  sovereign  have 
generally  no  authority  within  the  sphere  of  the  other,  but  that  in  case  of  a  conflict 
between  the  authority  of  the  two  governments  the  tribunals  of  the  United  States 
are  to  adjudicate  upon  it ;  Tarble's  Case,  13  Wall.,  397  ;  AbUman  v.  Booth,  21 
How.,  506.  Thus  the  United  States  Courts  can  inquire  by  habeas  corpus  into  the 
validity  of  any  restraint  upon  personal  liberty  under  authority  of  the  United 
States ;  Ex  parte  Houghton,  7  Fed.  Rep.,  657,  but  not  under  the  authority  of  any 


Digitized  by  VjOOQIC 


138  HABEAS.  Jud.  Act- 

State  ;  U.S.R.S.,  sec.  753 ;  Ex  parte  Dorr,  3  How.,  103 ;  U.S.  v.  Bector,  5  Ed'Lean, 
174  ;  unless  the  State,  in  authorizing  the  restraint,  has  violated  some  right  derived 
from  the  United  States.  So  the  States  Courts  can  inquire  by  habeas  corpus  into 
the  validity  of  any  restraint  upon  personal  liberty,  unless  such  restraint  is  under 
authority,  or  claim  or  colour  of  authority  of  the  United  States  ;  Hohb  v.  Connollys 
111  U.S.,  624. 

The  United  States  Courts  have  no  general  jurisdiction,  independent  of  statu- 
tory authority,  to  issue  writs  of  habeas  corpus;  Ex  parte  Barry ^  2  How.,  65;  Barry 
V.  MerceiUf  5  How.,  lOo  ;  but  State  Courts  have  such  jurisdiction  at  Common  Law. 
The  Federal  Courts  and  the  State  Courts  therefore  have  a  concurrent  jurisdiction 
to  issue  such  a  writ  in  any  case  in  which  authority  to  issue  such  a  writ  has  been 
specifically  conferred  on  the  Federal  Courts,  and  has  not  been  specifically  pro- 
hibited to  the  State  Courts  ;  Hollas  Concurrent  Jurisdiction,  p.  36  ;  see  also  Encyc. 
of  PI.  and  Prac.,  U.S.,  1897  ed.,  vol.  9,  p.  1006  ;  Amer.  and  Eng.  Encyc,  vol.  9, 
1889  ed.,  p.  173. 

•*  When  the  petitioner  is  in  custody  by  the  State  authority  for  an  act  done  or 
omitted  to  be  done  in  pursuance  of  a  law  of  the  United  States,  or  of  an  order, 
process  or  decree  of  a  court  or  judge  thereof,  or  where  being  a  subject  or  a 
citizen  of  a  foreign  State  and  domiciled  therein,  he  is  in  custody  under  like 
authority,  for  an  act  done  or  omitted  under  an  alleged  right,  title,  authority, 
privilege,  protection  or  exemption  claimed  under  the  commission,  or  order,  or 
sanction  of  any  foreign  State  or  under  oolour  thereof,  the  validity  and  effect 
whereof  depend  upon  the  law  of  nations;  in  such  and  like  cases  of  urgency, 
involving  the  authority  and  operations  of  the  General  Government  or  the 
obligations  of  this  country  to,  or  its  relation  with,  foreign  nations,  the  Courts  of 
the  United  States  have  frequently  interposed  by  writs  of  habeas  corpus^  and  dis- 
charged prisoners  who  were  held  in  custody  under  State  authority.  So  also  when 
they  are  in  custody  of  a  State  officer,  it  may  be  necessary  by  use  of  the  writ  to 
bring  them  into  a  Court  of  the  United  States  to  testify  as  witnesses  "  ;  Ex  parte 
Royall,  117  U.S.R.,  241;  Minnesota  v.  Brundage  (1900),  180  U.S.R.,  501. 
Except  in  cases  of  emergency,  such  as  above  defined,  the  applicant  should  be 
required  to  exhaust  such  remedies  as  the  State  gives  to  test  the  question  of  the 
legality,  under  the  Constitution  of  the  United  States,  of  his  detention  in  custody  ; 
Minnesota  \,  Brundage  {ibA  See  also  Davis  v.  Burke  (1900),  179  U.S.R.,  399. 
"  It  is  a  settled  rule  that  the  writ  of  habeas  corpus  cannot  perform  the  office  of  a 
writ  of  error."  Fuller,  C.J.,  Terlinden  v.  Ames  (1901),  184  U.S.R.,  p.  278 ;  In  re 
McKenzie  (1900),  180  U.S.R.,  536. 

Habeas  Corpus  in  thk  Commonwealth. — **  The  power  of  the  Federal  Courts 
of  the  United  States  to  issue  a  writ  of  habeas  corpus  arises  in  the  main  not  out  of  the 
Constitution,  but  by  Statute  .  .  .  The  original  jurisdiction  of  the  High  Court 
of  Australia  is  much  more  extensive  than  that  of  the  Supreme  Court  of  the  United 
States,  and,  therefore,  its  inherent  power  to  issue  the  writ  goes  further.  But 
the  greater  number  of  cases  in  which  the  writ  could  be  sought  lie  outside  the 
original  jurisdiction  of  the  High  Court,  as  defined  by  the  Constitution,  and  can 
only  arise  by  Statute.  Until  such  statutory  jurisdiction  is  given  to  a  Federal  Court, 
it  would  appear  that  the  State  Courts  may  issue  the  writ  of  habeas  corpus  in  the 
oases  referred  to  ;  but  when  jurisdiction  is  given,  it  will  be  exclusive  in  the  Federal 
Court."    Moore,  Commontoealth  of  Australia,  p.  272. 
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Many  of  the  conflicts  that  have  ariaen  in  the  United  States  cannot  arise  in 
Aostralia,  as  the  State  Supreme  Courts  here  have  been  invested  with  federal 
jariediction.  The  Judiciary  Act,  sec.  30,  has  extended  the  original  juris- 
diction of  the  High  Court,  but  by  sec.  39  it  has  also  given  a  wide  federal 
jurisdiction  to  the  State  Supreme  Courts.  Section  33  (/)  doe«  nothing 
beyond  declaring  that  the  High  Court  has  power  to  direct  the  issue  of 
writs  of  Jiabeaa  corpus.  There  is  no  express  declaration  that  its  power  in  this 
respect  is  exclusive  ;  there  is  no  enumeration  of  the  cases  in  which  either  the  High 
Court  or  the  State  Supreme  Courts,  in  the  exercise  of  their  federal  jurisdiction  may 
direct  the  issue  of  writs  of  habeas  corpus.  It  would  appear  that  whatever  cases 
lie  out  of  the  exclusive  original  jurisdiction  of  the  High  Court  in  these  the 
writ  of  habeas  corpus  may  still  be  sought  in  the  State  Supreme  Courts  ;  Ju^.  Act, 
aec.  39. 

As  AN  Appellate  Remedy. — Under  the  writ  of  habeas  corpus  the  Court  may 
examine  into  the  legality  of  any  commitment  for  criminal  or  supposed  criminal 
matter.  The  writ  also  enables  prisoners  who  have  been  legally  committed  in  some 
cases  to  be  admitted  to  bail.  Any  unlawful  detention  of  an  individual  or 
deprivation  of  the  liberty  whether  the  alleged  cause  be  civil  or  criminal,  or  if 
there  be  no  ground  at  all  alleged  for  the  detention,  may  be  inquired  into  by  means 
of  the  issue  of  a  writ  of  habeas  corpus. 

Australian  Cases.— On  a  return  to  the  writ  the  Court  can  inquire  into  the 
legality  of  a  prisoner's  detention  under  a  warrant ;  In  re  Levinger,  6  W.W.  & 
a'B.  (L.),  H;Inre  PetUt,  11  N.S.W.L.R.  (L.),  242 ;  In  re  Radcli^e,  21  S.A.L.R., 
99 ;  /n  re  Courts  2  S.C.R.  (Q.),  171.  Habean  corpus  was  held  to  go  when  the 
warrant  of  commitment  did  not  show  jurisdiction  in  the  magistrate  to  imprison  ; 
Be  Mav^Tt  Vic.  Dig.  Kerferd  &  Box,  col.  316.  When  the  warrant  of  commitment 
did  not  show  the  ofifence  with  which  the  prisoner  was  charged  the  prisoner  was 
discharged;  Be  Stockdale,  1  S.C.R.  (Q.),  HO.  The  legality  of  a  warrant  of 
conunitment  by  a  colonial  legislature  may  be  raised  by  habeas  corpus ;  The 
Speaker  of  the  Legislative  Assembly  v.  Olas^,  L.H.  3  P.C.,  560.  The  Supreme 
Court  of  New  South  Wales  was  held  to  have  jurisdiction  to  order  the  release  of  a 
prisoner  con6ned  in  that  country  under  an  illegal  sentence  of  a  foreign  Court; 
Beg.  V.  Murray,  Legge's  Reports,  N.S.W.,  p.  287.  When  the  warrant  shows  a 
sufficient  order  to  justify  the  detention  of  the  prisoner  the  Court  will  not  look  at  the 
affidavits  stating  facts  impugning  the  recitals  in  the  warrant ;  In  re  Devaney, 
3  W.W.  k  a'B.  (L.),  103.  The  Court  has  power  to  go  behind  the  warrant  of 
conviction,  although  it  be  admitted  to  be  good,  and  to  inquire  into  the  jurisdiction  of 
the  committing  justices  on  affidavits  of  the  prisoner  that  they  had  none  ;  In  re 
Comillac,  1  W.  &  W.  (L.),  193.  Affidavits  are  admissible  in  a  superior  Court  to 
show  that  the  jurisdiction  of  an  inferior  Court  has  never  attached  to  it,  but  are 
not  admissible  to  show  that  when  jurisdiction  has  attached  the  inferior  Court 
acted  on  insufficient  evidence  in  coming  to  a  decision  on  the  matter  before  it ;  In 
re  Keogh,  15  V.L.R.,  395  ;  In  re  Marshall,  26  V.L.R.,  816.  The  Court  will  not 
interfere  by  habeas  corpus  if  the  person  charged  be  properly  before  a  court  of 
competent  jurisdiction.  Where,  therefore,  a  prisoner  was  properly  before  a 
Court  and  was  convicted  by  a  jury  of  whom  nine  had  not  been  sworn,  it  was  held 
that  the  Court  had  no  power  to  interfere  by  habeas  corpus  ;  B.  v.  Chary,  5 
W.W.  <V  a*B.  (L.),  85.  Where  the  return  to  a  writ  stated  a  detention  under  a 
remand  on  a  charge  of  larceny  but  did  not  show  that  the  offence  was  charged  to 
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have  been  committed  within  the  territorial  jarisdiction,  the  prisoner  was  dis- 
charged ;  In  re  Carucket^  9  Q.L.J.,  122.  Compare  also  /?.  v.  King,  1  S.C.R. 
(Q.).  1. 

The  proper  mode  of  bringing  the  question  of  the  legality  of  a  sentence  before 
the  Court  is  apparently  by  writ  of  habeas  corpus ;  Inre  Forbes,  8  N.S.W.L.R.  (L.), 
68;  In  re  Price,  6  N.S.\V.L.U.  (L.),  140.  The  Court  has  no  jurisdiction  to 
bring  up  on  habeas  corpus  a  party  confined  in  gaol  to  allow  of  his  moving  for  & 
new  trial  in  person  ;  Ashley  v.  Steele,  2  W.N.  (N.S.W.),  1. 

The  legality  of  imprisonment  in  extradition  eases  may  be  tested  by  the  writ 
of  habeas  corpus;  R,  v.  Huslin,  1  Q.L.J.,.16;  Inre  Pedro,  5  Q.L.J.,  22;  R.  v. 
MacdoncUd,  ex  parte  Strutt,  11  Q.L.J. ,  85  ;  R.  v.  Lewis,  ex  parte  Chabal,  1902,  S.R. 
(Q.),  99  ;  R.  V.  Murray  9  Q.L.J.  N.C.,  82  ;  Ex  parte  Morduit,  2  W.A.L.R.,  6  ; 
Inre  Gerhard  {No,  J),  23  AL.T.,  127  ;  (xVo.  2)27  V.L.R.,  484  ;  (iV^o.  3) 27  V.L. EC, 
655  ;  Exparte  Marks,  15  N.S.W.L.R.,  179  ;  Ex  parte  Rouanet,  15  N.S.W.L.R.,  269; 
Ex  parte  Petitoff,  16  N.SAV.L.R.,  275 ;  also  the  imprisonment  of  fugitive  offenders  ; 
In  re  Marshall,  26  V.L.R.,  816.  A  statute  relating  to  extradition  has  been  passed 
by  the  Commonwealth  Parliament :  the  Extradition  Act  1903. 

An  alien  friend  illegally  detained  under  the  authority  of  Commonwealth 
officers  is  entitled  to  apply  for  a  writ  of  habeas  corpus ;  Ex  parte  Loo  Pah,  9 
N.S.W.L.R.,  221  ;  Ex  parte  Leong  Kum,  9  N.S.W.L.R.,  250;  Ex  parte  Woo 
Tim,  9.  N.S.W.L.R.,  493. 

The  Court  can  grant  a  writ  of  habeas  corpus  to  bring  a  prisoner  before  a  Com- 
mittee of  the  Legislative  Assembly  for  the  purpose  of  giving  evidence  ;  In  re  Kelly, 
Legge's  Reports,  N.S.W.,  1275.  An  applicant  for  a  writ  of  habeas  corpus  who  has 
been  refused  by  one  judge  may  make  a  fresh  application  to  the  Full  Court  An 
applicant  has  the  right  to  take  the  opinion  of  every  judge,  and  every  Court,  as  to  the 
propriety  of  the  detention  complained  of,  and  the  judge  or  Court  is  bound  to  con- 
sider the  question  independently  of  any  previous  decision;  Ex  parte  Rowlands,  16 
N.S.W.L.R.  (L.),  239.     Cf.  also  R.  v.  Malone,  (1903)  S.R.  (Q.),  140. 

Under  the  High  Court  Rules.— The  rules  provide  that  the  Court  or  a  Justice 
^ftj)  by  order,  without  the  issue  of  a  writ  of  habeas  corpus  direct  the  production  of 
any  person  in  confinement  for  the  purpose  of  his  examination  as  a  witness  or  for 
his  trial;  Or.  42,  r.  1. 

As  to  whether  an  appeal  lies  fiom  an  order  refusing  the  writ — See  Jud,  Act, 
sec.  CM.    Cf.  also  R.  v.  Malone,  (1903)  S.R.  (Q.),  140. 

As  to  the  procedure,  see  Or.  42. 

As  to  practice  in  the  United  States,  see  Desty^s  Federal  Procedure,  vol.  2, 
§359;  Spelling's  Extraordinary  Relief,  1893  ed.,  vol.  2,  p.  929. 

Part  V. — Appellate  Jurisdiction  of  the  High  Court. 

Appeals. 

Appeals  from  84.  The  High  Court  shall,  except  as  provided  by  this  Act, 

HiKh  Court.       have    lurisdiction    to    hear    and    determine    appeals    from  all 

See  88.  28, 78.        .,         '^  ,  ^  t      .  •         ,    v  t      !  • 

judgments  whatsoever  of  any  Justice  (a)  or  Justices,  exercising 
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the  original  jurisdiction  of  the  High  Court  whether  in  Court  or 

Chambers. 

(a)  "Appeals  .  •  «  trom  .  .  .  any  Justice.''— The  Constitu- 
tion, sec.  73,  provides  that,  subject  to  exceptions  and  conditions  to  be  prescribed 
by  Parliament,  the  High  Court  shall  have  jurisdiction  inier  alia  to  hear  and  to 
determine  appeals  from  all  juagments,  decrees,  orders  and  sentences  of  any 
Joatice  exercising  the  original  jurisdiction  of  the  High  Court.  The  34th  sec.  of 
the  Judiciary  Act  merely  declares  what  the  Constitution  has  already  granted,  and  it 
prescribes,  or  rather  refers  to,  an  exception  to  the  appellate  jurisdiction  prescribed 
by  sec.  27,  viz.,  that  there  shall  be  no  appeal  to  the  High  Court  from  a  decision  of 
a  Justice  of  the  High  Court  with  respect  to  costs  which  are  by  law  in  the 
discretion  of  the  Court,  except  by  leave  of  the  Justice  or  Court. 

As  to  costs,  see  Rules  of  Court,  Or.  46 ;  as  to  jurisdiction  in  Chambers, 
see  Jttd,  Act,  sec.  16;  as  to  quorum  on  appeals  from  a  Justice  of  the  High 
Court  exercising  original  jurisdiction,  see  Jud.  Act,  sec.  20;  as  to  the 
original  jurisdiction  of  the  High  Court,  see  Jud,  Act,  sec.  30;  as  to  grant- 
ing new  trials,  see  Jud.  Act,  sec.  36;  H.C.P.  Act,  sec.  14;  as  to  the 
powers  of  the  High  Court  in  the  exercise  of  its  appellate  jurisdiction,  see 
Jud.  Act,  sec.  37  ;  as  to  power  of  amendment,  see  H.C.P.  Act,  sees.  23, 
24;  as  to  security  in  an  appeal  case,  see  H.C.P.  Act,  sec.  35  et  neq. ;  as  to 
stay  of  proceedings  under  a  judgment  appealed  from,  see  H.C.P.  Act,  sec.  38  ;  as 
to  death  of  a  party  to  an  appeal,  see  H.C.P.  Act.,  sec.  39  ;  as  to  procedure  on  an 
appeal  from  a  Justice  of  the  High  Court,  see  Rules  of  Court,  Part  II.,  sec.  1  ;  as 
to  appeal  being  heard  at  the  seat  of  Government  of  the  State  in  a  Registry 
whereof  the  cause  is  pending,  unless  otherwise  directed,  see  Rules  of  Court,  Oct. 
12th,  1903,  r.  2  (1),  (la). 

38.  (1)  The  appellate  jurisdiction  of  the  Hiofh  Court  with  Appeal*  from 

^    ^  i.r^  r^  Supreme  Courts 

respect  to  judgments  of  the  Supreme  Court  (a)  of  a  State,  or  of  of  sut«8. 
any  other  Court  of  a  State  from  which  at  the  establishment  of  the 
Commonwealth  an  appeal  lay  to  the  Queen  in  Council,  shall 
extend  to  the  following  judgments  whether  given  or  pronounced 
in  the  exercise  of  federal  (6)  jurisdiction  or  otherwise  and  to  no 
others,  namely : 

(a)  Every  judgment,  whether  final  or  interlocutory  (c), 
which — 

(1)  is  given  or  pronounced  for  or  in  respect  of 

any  sum  or  matter  (d)  at  issue  amounting 
to  or  of  the  value  of  Three  hundred 
pounds ;  or 

(2)  involves  directly  or  indirectly  any  claim, 

demand,  or  question,  to  or  respecting  any 
property  or  any  civil  right  (e)  amounting  to 
or  of  the  value  of  Three  hundred  pounds;  or 
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(3)  affects  the  status  (/)  of  any  person  under 
tlie  laws  relating  to  aliens  (g),  marriage, 
divorce,  bankruptcy,  or  insolvency ; 

but  so  that  an  appeal  may  not  be  brought  from  an 
interlocutory  judgment*  except  by  leave  of  the 
Supreme  Court  or  the  High  Court — 

(6)  Any  judgment,  whether  final  or  interlocutory,  and 
whether  in  a  civil  or  criminal  (h)  matter,  with  respect 
to  which  the  High  Court  thinks  fit  to  give  special 
leave  (i)  to  appeal : 

(c)  Any  judgment  of  the  Supreme  Court  of  a  State 

given  or  pronounced  in   the  exercise  of  federal 

jurisdiction  in  a  matter  pending  in  the  High  Court : 

including  respectively  every  or  any  such  judgment  which  has 

been  given  or  made  before  (j)  the  commencement  of  this  Act,  and 

as  to  which — 

(1)  leave  to  appeal  to   the  King  in  Council 

might  at  the  commencement  of  this  Act 
be  granted  by  the  Court  appealed  from ; 
or 

(2)  leave  to  appeal  to  the  King  in  Council  has 

before  the  commencement  of  this  Act 
been  granted  by  the  Court  appealed  from, 
and  up  to  the  commencement  of  this  Act 
the  conditions  of  appeal  have  been  com- 
plied with  within  the  periods  limited  ;  or 

(3)  a  petition  for  special  leave  to  appeal  to  the 

King  in  Council  has  been  lodged  and  is 
pending  at  the  commencement  of  this 
Act. 

(2)  It    shall    not    be  necessary    in   any  case,  in  order  to 

appeal  from  a  judgment  of  the  Court  of  a  State  to  the  High 

Court,  to  obtain  the  leave  of  the  Court  appealed  from. 

(a)  Supreme  Court  of  a  State.— The  Constitution,  sec.  73,  gives  to 
the  High  Court  subject  to  exceptions  and  conditions  to  be  prescribed  by  Parlia- 
ment, jurisdiction  to  hear  and  decide  appeals  from  the  Supreme  Court  of  any  State 
or  from  any  Court  of  final  appeal  in  a  State  such  as  that  of  South  Australia  or 
from  any  Court  exercising  federal  jurisdiction.  The  Judiciary  Act,  sec.  35,  in 
effect  prescribes  the  conditions  of  and  exceptions  to  the  right  of  appeal  from  judg- 
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mento  of  the  Sapreme  Courts  of  States  whether  given  in  the  exercise  of  federal 
jurisdiction  or  otherwise.  In  the  case  of  Hawiah  v.  Dalgamo  (\90S),  1  C.L.R.,  1 ;  r 
9  A.L.R.  (C.N.),  86,  Griffith,  C.  J.,  in  delivering  the  judgment  of  the  Court,  »aid  that  J 
the  Parliament  had  no  authority  to  create  any  additional  appellate  jurisdiction.  The 
authority,  therefore,  if  any,  of  the  Court  to  hear  the  case  then  before  it  was  to  be 
sought  not  in  the  Judiciary  Act,  but  in  the  Constitution  itself,  and  sec.  35  of  the 
Judiciary  Act  was  to  bn  regarded  not  as  a  provision  for  creating  rights  of  appeal, 
but  as  a  provision  making  exceptions  from  the  jurisdiction  conferred  by  the  Con- 
stitution and  prescribing  regulations  as  to  its  exercise. 

Sec.  S5  of  the  Judiciary  Act  has  been  passed  by  Parliament  as  its  interpreta- 
tion of  the  method  of  exercising  the  excepting  and  regulating  power.  For  the 
most  part  it  appears  to  confer  jurisdiction  affirmatively  ;  it  defines  rather  than 
excepts.  In  some  respects  it  regulates.  By  defining  the  cases  in  which  appeals 
may  be  brought,  the  implication  is  raised  that  appeals  cannot  be  brought  in  any 
other  cases.  The  section  should,  therefore,  be  construed  not  as  giving  jurisdic- 
tion, but  as  making  exceptions  by  implying  a  negation  of  jurisdiction  in  every 
case  where  jurisdiction  does  not  purport  to  be  affirmatively  given ;  Quick  and 
Oarran*s  Annot.  CofMt,,  p.  738. 

Although  it  stands  under  the  heading  *' Appellate  Jurisdiction,''  sec.  35  does 
not  purport  to  be  an  enumeration  of  all  the  Courts  from  which  appeals  can  be 
brought  to  the  High  Court.  If  it  did  purport  to  be  such,  it  would  not  be  com- 
plete. It  refers  only  to  appeals  from  State  Supreme  Courts  and  other  State 
Courts  from  which,  at  the  establishment  of  the  Constitution,  appeals  could  be  v  / 
brought  direct  to  the  Queen  in  Council ;  it  is  silent  as  to  appeals  from  inferior 
State  Courts  invested  with  Federal  jurisdiction.  The  right  of  litigants  to  appeal 
from  such  Courts  direct  to  the  High  Court  is  defined  by  sec.  39  (6)  and  (c). 

As  to  quorum  on  appeals  from  State  Supreme  Courts,  see  Jud.  Act,  sec.  21  (2) ; 
as  to  power  to  grant  new  trial,  see  Jud.  Act^  sec.  36  ;  as  to  the  powers  of  the 
High  Court  in  the  exercise  of  its  appellate  jurisdiction,  see  Jud.  Act,  sec.  37  ;  as 
to  power  of  amendment,  see  H.C.P.  Act,  sec.  23  ;  as  to  security  in  the  case  of  an 
appeal  from  a  judgment  of  the  Supreme  Court  of  a  State,  see  H.C.P.  Act,  sec.  .35  ; 
as  to  stay  of  proceedings  under  the  judgment  appealed  from,  see  H.C.P.  Act,  sec. 
3S  ;  as  to  the  death  of  a  party  to  an  appeal,  see  H.C.P.  Act,  sec.  30  ;  as  to  pro- 
cedure on  appeals  from  Supreme  Courts  of  States,  see  Rules  of  Court,  Part  II. , 
sec.  iv.,  and  Rules  of  Court,  Oct.,  12th,  1903,  r.  2  (6),  (7),  (8) ;  as  to  appeals  being 
heard  at  the  seat  of  Government  of  the  State  from  a  Court  whereof  the  appeal  Is 
brought,  see  Rules  of  Court,  Oct.  12th,  1903,  r.  2  (6). 

(b)  "Federal  Jurisdiction  or  otherwise."— The  Supreme  Couru  of 
the  States  are  invested  with  federal  jurisdiction  in  all  matters  in  which  the  High 
Court  has  original  jurisdiction  or  in  which  original  jurisdiction  can  be  conferred 
on  it ;  Jud,  Act,  sec.  39. 

In  should  be  noted  that  sec.  35  does  not  confer  Federal  jurisdiction  on  any 
State  Court;  it  merely  affirms  that  there  may  be  an  appeal  against  judgments  given 
or  pronounced  in  the  exercise  of  Federal  jurisdiction  or  otherwise.  We  iiave  to 
look  elsewhere  for  provisions  investing  the  Supreme  Courts  and  other  Courts  of 
the  States  with  Federal  jurisdiction ;  that  provision  is  to  be  found  in  sec.  39, 
where  it  is  hedged  about  with  conditions  of  a  most  precise  character.     The  main 


Digitized  by  VjOOQIC 


144  APPEALABLE  MATTERS.  Jud.  Act. 


object  of  those  conditioDS  is  to  confer  Federal  jurisdiction  on  State  Courts,  9ub 
modOf  reserving  to  the  High  Court  exclusive  appellate  jurisdiction  in  such  cases. 

The  Constitution  does  not  expressly  define  the  exact  meaning  of  federal 
jurisdiction,  but  it  is  conceived  that  the  expression  is  quite  capable  of  meaning 
both  original  jurisdiction  to  entertain  a  federal  case  in  the  first  instance  and  give 
judgment  thereon,  and  that  ic  is  also  capable  of  including  the  case  of  an  Appellate 
Court,  authorized  to  revise  and  review  the  decision  given  by  a  Court  of  First 
Instance,  in  the  exercise  of  original  jurisdiction.  Under  the  Federal  Customs  Act 
1901,  sec.  245,  State  Courts  of  Summary  Jurisdiction  can  deal  with  customs 
prosecutions ;  by  sec.  248  a  person  aggrieved  may  appeal  against  the  decision,  in 
such  a  case,  to  the  Supreme  Court  of  a  State.  In  Ex  parte  Oessdman  (1902), 
N.S.W.S.R.,  p.  153,  the  Full  Court  (N.S.W.),  per  Owen,  J.,  said:— "From  this 
it  is  clear  that  a  Court  of  Summary  Jurisdiction,  thus  dealing  with  a  customs 
prosecution  instituted  in  it,  is,  by  an  Act  of  the  Federal  Parliament,  invested  with 
federal  jurisdiction,  and  it  appears  also  clear  that  by  sec.  248  the  Court  to  which 
an  appeal  shall  lie  from  the  Court  of  Summary  Jurisdiction  is  for  the  purpose  of 
such  an  appeal  invested  with  federal  jurisdiction." 

**  A  distinction  between  the  several  capacities  in  which  a  Supreme  Court  may 
act  is,  no  doubt,  unfamiliar.  But  such  a  distinction  between  the  several  capacities 
in  which  a  single  Judge  or  an  inferior  Court  may  exercise  jurisdiction,  so  that  an 
appeal  from  a  decision  in  one  capacity  may  lie  to  one  Court,  and  from  a  decision  in 
another  capacity  to  another  Court,  is  not  unusual.  A  familiar  instance  is  that  of 
the  Chief  Justice  of  New  South  Wales  acting  as  ftuch  and  as  a  Judge  of  the 
Vice- Admiralty  Court.  This  distinction  is  most  explicitly  taken  in  sec.  39  of  the 
Judiciary  Act.^'  Per  GriflBth,  C.  J.,  in  Hannah  v.  DcUgarno,  1  C.L.R.,  at  p.  10  ; 
9A.L.R.  (C.N.),  86. 

As  to  quorum  on  appeal  from  a  Judge*  of  a  Supreme  Court  exercising  federal 
jurisdiction,  see  Judiciary  Act ^  sec.  20.  As  to  procedure  on  appeals  from  Judges 
of  the  Supreme  Courts  in  the  exercise  of  federal  jurisdiction,  see  Rules  of  Court, 
Part  II.,  sec.  (ii) ;  Rules  of  Court,  Oct.  12th,  1903,  r.  2  (5).  As  to  other  cross 
references  see  note  (a)  supra. 

(C)  **  Final  or  Interlocutory."— No  unqualified  right  of  appeal  is  given 
from  an  interlocutory  judgment  pronounced  by  a  State  Supreme  Court  whether 
acting  solely  in  its  capacity  as  a  State  Court  or  in  the  exercise  of  federal  jurisdiction 
even  if  the  money  issue,  property,  or  civil  right  involved  exceeds  in  value  £300. 
The  Supreme  Court  is,  however,  authorized  to  grant  leave  to  appeal  against  such 
a  judgment  to  the  High  Court,  or  the  High  Court  itself  may  grant  leave  to 
appeal.  By  the  Judiciary  Act,  sec.  2,  ** judgment"  includes  decree,  order,  or 
sentence. 

Final. — **No  order,  judgment,  or  other  proceeding  can  be  final  which  does 
not  at  once  affect  the  status  of  the  parties,  for  whichever  side  the  decision  may  be 
given  ;  so  that  if  it  is  given  for  the  plaintiff  it  is  conclusive  against  the  defendant, 
and  if  it  is  given  for  the  defendant  it  is  conclusive  against  the  plaintiff"  {per  Brett, 
L.J.,  Standard  Discount  Co.  v.  La  Orange,  3  C.P.D.,  71).  **  Where  any 
further  step  is  necessary  to  perfect  an  order  or  judgment,  it  is  not  final,  but  inter- 
locutory "  {per  Baggallay,  L.J.,  Collins  v.  Paddington,  5  Q.B.D.,  370.  Every 
order  need  not  necessarily  be  a  final  judgment  because  it  puts  an  end  to  the 
matter  in  which  it  deals.     Thus  an  order  dismissing  an  action  for  non- prosecution 
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is  not  a  final  judgment;  lie  Riddell,  20  Q.6.D.,  512;  nor  is  a  garnishee  order 
absolute  a  final  judgment;  Ex  parte  Chinery,  12  Q.B.D.,  342;  nor  is  an  order 
for  costs  on  an  action  which  has  been  stayed  ;  Ex  parte  Schmitz,  12  Q.B.D.,  509 ; 
nor  is  an  order  for  alimony  pendente  lite  ;  He  Henderson^  20  Q.B.D.,  509.  As  to 
what  is  a  final  judgment,  see  also  Scott  v.  Meehan,  1  W.A.L.R.,  179  ;  In  re  The 
Anglo-Australian  I.E.  and  L.  Co.,  14  N.S.W.L.R.  (E.),  110;  Queenaland  Invent- 
ment  and  Land  Mortgage  Co.  Ltd.  v.  Orimley,  4  Q.L.J. ,  Supp.,  15. 

Interlocutory. — Interlocutory  orders  or  judgments  are  those  made  during 
the  progress  of  a  cause,  determining  certain  rights  incidental  thereto,  but  not  the 
final  right,  or  full  amount. 

It  has  been  held  that  an  order  granting  a  new  trial  cannot  be  the  subject  of 
appeal  to  the  Privy  Council  under  the  aforesaid  Orders  in  Council — it  is  not  a 
final  order ;  Crook  v.  Ormerod,  3  W.W.  A  a'B.  (L.),  1:^2 ;  Bocke,  Tompsitt  and 
Co.  V.  WiUon,  13  V.L.R.,  833;  9  A.L.T.,  36;  see  also  Parker  v.  Ealkner,  10 
N.S.W.L.R.,  14;  Christie  v.  Robertson,  6  W.N.  (N.S.W.),  98.  On  the  other 
hand,  an  order  for  a  new  trial  might  not  be  considered  an  interlocutory  order, 
and  consequently  there  would  be  no  right  of  appeal  to  the  High  Court  against 
such  an  order  on  that  ground.  It  is  possible,  however,  in  such  circumstances  the 
High  Court  could,  under  sec.  35  (6),  give  special  leave  to  appeal. 

'*  When  you  have,  not  an  application  in  an  action,  but  an  original  proceed- 
ing, e.g.,  by  originating  summons,  the  test  whether  an  order  is  final  order  or  not, 
is  to  be  arrived  at  by  considering,  as  a  matter  of  substance,  what  was  the  matter 
in  dispute,  and  does  the  order  made  determine  it  one  way  or  another ;  "  Be  Beeves 
(1902),  1  Ch.,  p.  32  (C.A.);  Salaman  v.  }Vamer  (1891),  1  Q.B.,  734  (C.A.). 
See  note  **  Final,"  **  Interlocutory,"  ^im.  Prac,  (1903),  pp.  820-837.  Thefollowing 
orders  have  been  held  **  interlocutory*  " : — An  order  made  on  a  motion  under  Or. 
25,  rr.  2,  3 ;  Salaman  v.  Warner,  nupra;  or  r.  4 ;  Bright  v.  Biver  Plate  etc.,  17 
T.R.,  708 ;  cf.  Price  v.  Phillips,  11  T.R.,  86  ;  an  order  on  a  creditor's  claim  in 
an  action  for  administration  ;  Be  Ahdy,  W.N.  (95),  12  ;  an  order  for  a  commission 
to  examine ;  Edison- Bell  <fc  Co.  v.  Hough,  98  L.T.  Jo.,  374 ;  an  order  for  a 
special  case  to  be  stated,  under  MunicipcU  Corp.  A  ct,  sec.  93 ;  Alonksicell  v.  Thomp- 
son (1898),  1  Q.B.,  353  ;  an  order  to  enter  in  commercial  list ;  Sea  Insurance  Co.  v. 
Carr  (1901),  1  Q.B.,  7  (C.A.);  an  order  to  refer  to  arbitration  ;  Neale  v.  Gordon- 
Lennox  (1902),  1  K.B.,  838;  (1902),  A.C.,  465  ;  a  decision  of  the  Full  Court  on  the 
question  of  postponing  atrial ;  Crotty  v.  Clarke,  3  A.L.R.  (C.N.),  2.  In  a  case  of 
Camley  v.  Fordham  an  appeal  from  a  garnishee  order  absolute  was  treated  as  inter- 
locutory ;  Be  Hodgkinson,  98  L.T.  Jo.,  423;  In  Forbes  Smith  v.  F.S.  (1901),  P., 
258,  leave  to  appeal  was  refused  by  both  Courts,  but  the  appeal  was  set  down  and 
heard,  and  as  the  order  was  decided  to  be  a  final  order  leave  was  not  required. 
See  Ann.  Prac.  (1903),  II.,  p.  504.  An  order  of  the  Court  on  an  application  to 
review  the  taxation  of  a  bill  of  costs  referring  the  matter  back  to  the  Prothonotary 
is  not  final;  In  re  Macnamara's  costs,  1  W.N.  (N.S.W.),  33.  The  Judicial 
Committee  of  the  Privy  Council  does  not  encourage  appeals  from  interlocutory 
orders  of  a  temporary  character  such  as  an  interim  injunction ;  Croudace  v.  Zobel 
(1899),  A.C.  258. 

'*  There  is,  in  my  opinion,  a  fundamental  difference  between  Interlocutory  and 
final  orders  as  well  as  between  interlocutory  and  final  judgments.  Interlocutory 
orders  and  judgments  are  only  intended  to  affect  the  rights  of  the  parties  in  the 
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litigation.  They  are  always  subject  to  review  when  fresh  facts  are  brought  to  the 
consideration  of  the  Court.  Judgments  passed  and  entered  stand  in  a  very  differ- 
ent position.  In  the  case  of  an  interlocutory  order  it  is  generally  possible  to 
restore  parties  to  their  original  position  by  payment  of  costs  or  otherwise  ;  final 
orders  are  intended  to,  and  do,  as  a  rule,  determine  the  rights  of  the  parties. 
Perhaps  I  should  add,  in  deference  to  the  argument,  that  I  am  clearly  of  opinion 
that  an  order  to  refer  an  action  is  an  interlocutory  and  not  a  final  order  " — p^r 
Alverstone,  C.J.,  in  Neale  v.  Oordon-Lennox  (1902),  1  K.B.,  838. 

(d)  "  Any  sum  or  matter.^ — A  litigant  in  a  suit  in  the  Supreme  Court 
of  a  State,  dissatisfied  with  any  judgment,  decree,  or  order,  final  or  interlocutory, 
given  or  pronounced  in  the  exercise  of  federal  jurisdiction  or  otherwise,  for  or  in 
respect  of  any  sum  or  matter  at  issue  amounting  to,  or  of  the  value  of  £300,  has 
the  right  of  appeal  to  the  High  Court.  The  form  of  words  used  in  sec.  35  (a)  (1) 
corresponds  with  the  form  of  words  to  be  found  in  the  Orders  in  Council  eiving 
the  right  of  appeal,  in  certain  cases,  to  the  Privy  Council  from  the  Supreme  Courts 
of  the  Australian  Colonies.  There  are,  however,  two  points  of  difference,  the  one 
being  that  there  can  be  an  appeal  to  the  Privy  Council  only  from  final  judgments, 
decrees,  or  orders,  and  the  other  that  the  sum  or  matter  at  issue  must  be  of  the 
value  of  £500  and  upwards. 

Under  the  Orders  in  Council  of  June,  1860,  it  hsis  been  held  that  the  value  of 
the  matter  in  issue  is  a  fact  to  be  controverted  and  tried,  and  upon  which  both 
sides  are  to  be  heard  ;  Kettle  v.  The  Queen,  3  W.W.  &  a'B.  (Eq.),  141. 

It  has  been  held  that  interest  upon  the  damages  awarded  in  an  action  is  not 
to  be  considered  as  part  of  the  sum  in  issue  for  the  purpose  of  obtaining  leave  to 
appeal  to  the  Privy  Council;  MeSwain  v.  McMillan y  2  y.L.R.  (L.),  271.  See, 
however,  Botawell  v.  KUbomy  12  Moo.  P.C.,  467;  and  Oraham  v.  Proud/oot,  15 
N.S.W.L.R.,452. 

Arbitrators  had  made  an  award  of  £6,000  as  the  purchase  money  of  a  business, 
and  the  award  was  referred  back  to  the  arbitrators  by  order  of  the  Court,  and  the 
amount  awarded  by  the  new  award  was  less  by  £220  than  the  sum  awarded  by 
the  former  one.  On  an  application  for  leave  to  appeal  to  the  Privy  Council  against 
the  order  referring  back  the  award  it  was  held  that  the  matter  in  issue  was  not 
the  value  of  the  business,  but  the  difference  between  the  two  valuations  of  the 
arbitrators,  and  this  being  under  the  appealable  amount,  leave  was  refused  ;  In 
re  Armstrong  and  CtUley,  4  V.L.R.  (L.),  178.  In  Marfarlane  v.  Leclaire,  15  Moo. 
P.C.,  181,  it  was  decided  that,  in  determining  the  question  of  the  value  of  the 
subject  matter  in  dispute,  upon  which  the  right  of  appeal  depended,  the  proper 
course  was  to  look  at  the  judgment  as  to  the  extent  that  it  affected  the  interest  of 
the  party  prejudiced  by  it,  and  seeking  to  relieve  himself  from  it  by  appeal,  and 
that,  considering  the  amount  seized,  the  matter  in  dispute  upon  which  the  appeal 
was  founded  exceeded  in  value  £500. 

Several  actions  arising  out  of  the  same  cause  were  brought  by  different 
parties  through  the  same  attorney  against  the  same  defendants.  In  one  of  these, 
which  had  been  carried  on  at  the  expense  of  a  fund,  to  which  the  various  plaintifib 
had  contributed,  a  judgment  was  obtained  which  would  govern  the  rest.  It  was 
held  that  the  judgment  in  the  decided  case  did  not  indirectly  involve  a  question 
respecting  the  amounts  claimed  in  the  others;  Morse  v.  A,S,N,  Co.,  9  S.C.R. 
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(N.S.W.),  81.  A  municipality  brought  an  action  against  a  defendant  to  recover 
the  sum  of  £18,  alleged  to  be  due  for  rates.  The  defendant  sot  up  the  defence 
that  the  plaintiffs  were  not  duly  incorporated,  and  the  Full  Court  decided  in  his 
favour.  It  appeared  that  there  was  due  at  the  time  ot  this  decision  about  £600 
for  rates.  It  was  held  that,  in  considering  the  amount  involved,  the  Court  had 
to  look  at  the  judgment  as  it  affects  the  interests  of  tlie  parties  who  are  prejudiced 
by  it,  and  that  in  this  case  the  plaintiffs  were  entitled  to  appeal,  as  the  decision 
of  the  Court  from  which  the  plaintiffs  wished  to  appeal  involved  a  question 
respecting  a  civil  right  of  more  value  than  £500  to  them ;  Municipaliiy  of 
Owidagai  v.  NoHon,  15  N.S.  W.L.R.,  459. 

In  order  to  bring  the  case  within  the  appealable  amount  £500  must  be 
•directly  or  indirectly  involved  between  the  same  parties  as  those  in  respect  of 
whom  the  order  appealed  from  was  made;  In  re  Bonang  0,M,  Co.,  4  B.C. 
<N.S.W.),  47  ;  it  is  not  enough  that  that  sum  may  be  involved  between  one  of  the 
parties  to  the  suit  and  third  parties ;  IVat^erlree  Sailing  Ship  Co,  v.  Love,  12 
VV.N.  (N.S.  W.),  62.  Where  the  amount  involved  was  the  amount  of  the  verdict, 
together  with  Interest  to  which  the  plaintiff  was  entitled  at  the  time  of  signing 
judgment,  and  these  together  reached  £500,  leave  was  granted.  Graham  v. 
Proudfoot,  15  N.S.  W.L.R.,  452  ;  Owston  v.  Bank  o/X,S.  W.,  L.R.  4  App.  Cas., 
270.  Where  the  amount  of  a  verdict  was  over  £500,  but  this  after  the  judgment 
of  the  Full  Court  had  been  delivered  the  plaintiff  had  consented  to  reduce  to 
£450,  the  Court  held  it  had  jurisdiction  to  entertain  an  application  for  leave  to 
appeal,  as  the  amount  in  respect  of  which  judgment  was  delivered  was  above  £500; 
Mackenzie  v.  WUiianu,  11  S.C.R.  (N.S.W.),  193.  A  verdict  had  been  given  with 
one  farthing  damages  and  a  new  trial  was  granted  on  the  ground  that  the  damages 
ought  to  have  been  more  than  nominal.  The  Court  held  that  although  the  plaintiff 
in  his  declaration  claimed  £10,000,  yet,  as  the  verdict  set  aside  was  only  one 
farthing  there  was  not  a  sufficient  amount  in  question  to  give  the  defendant  the 
right  to  appeal;  Jo7U8  v.  The  Municipal  Council  of  Sydney,  1  N.S.W.L.R.  (L.), 
315.  On  an  application  for  leave  to  appeal  on  a  demurrer  the  plaintiff  was  allowed 
to  reduce  the  damages  claimed  in  the  declaration  below  the  appealable  amount ; 
Dowling  v.  Jones,  2  N.S.W.L.R.  (L.),  54.  But  leave  to  reduce  an  amount  was 
refused  in  Delamount  v.  A,  K,  S,  dt  0.  C,  1.  W.N.  (N.S.  W.),  29.  In  an  action 
to  recover  £79  being  the  duty  levied  oil  a  shipment  of  pulp  fruit,  leave  to  appeal 
was  granted  on  it  appearing  that  other  actions  were  pending  in  which  the  amount 
claimed  was  £293,  and  that  a  bond  had  been  entered  into  by  the  plaintiff  for  £835 
to  secure  the  duty  on  subsequent  importations  of  the  same  article ;  Peacock  v. 
Powell,  2  W.N.  (N.S.  W.),  108.  Where  £3,000  was  claimed  in  the  declaration  and 
the  defendant  obtained  a  verdict  which  the  Fall  Court  set  aside  and  ordered  a 
new  trial,  held  that  the  amount  of  £500  was  involved  even  though  the  jury  at  the 
trial  might  award  less;  Christie  v.  Robertson,  6  W.N.  (N.S.W.),  98. 

A  plaintiff  borough  on  a  special  case  stated  for  the  opinion  of  the  Court, 
obtained  judgment  for  £289  13s.  9d.,  being  municipal  rates  due  from  the  defend- 
ant for  1897.  The  defendant  moved  in  Chambers  for  leave  to  appeal  to  the  Privy 
Council  from  this  judgment,  showing  that  the  plaintiff  also  claimed  a  further  sum 
of  £289  13s.  9d.,  being  rates  due  for  1898.  The  Court  held  that  leave  to  appeal 
should  not  be  granted ;  Borough  of  Bandwick  v.  Dangar,  15  W.N.  (N.S.W.), 
104.     A  person  whose  income  tax  was  assessed  at  £250  for  1896  appealed  from  the 


Digitized  by  VjOOQIC 


l^S  PROPERTY  OR  CIVIL  RIGHT.  Jud.  Act. 

assesament,  and  the  Supreme  Court  upheld  the  appeal.  When  the  CommUaionera 
moved  for  leave  to  appeal  the  tax  for  1897-8  would,  but  for  the  judgment  of  the 
Court  have  been  due,  making  £750,  it  waa  held  that  the  appealable  amount  was 
not  involved  ;   In  re  Tindal,  14  W.N.  (N.S.W.),  134. 

Where  a  penalty  of  £500  waa  recovered  in  an  action  for  breaches  of  aeca.  28, 
29  of  the  Constitution  Act  of  New  South  Walea  (18  &  19  Vict.  c.  54),  leave  to 
appeal  was  granted  ;  Proud  foot  v.  Proctor,  8  N.S.  W.L.R.,  468. 

(e)  **  Property  or  civil  right."— The  appellate  jurisdiction  of  the  High 
Court  also  includes  every  judgment,  decree,  or  order  of  the  Supreme  Court  of  a 
State,  whether  final  or  interlocutory,  which  involvea  directly  or  indirectly  any 
claim,  demand,  or  question  to  or  respecting  any  property  or  any  civil  right 
amounting  to  or  of  the  value  of  £300.  Substituting  £300  for  £500  and  omitting 
interlocutory  matters,  the  proviaions  of  sec.  33  (o)  (2)  are  baaed  on  aimilar  word* 
in  Orders  in  Council  giving  the  right  of  appeal  to  the  Privy  Council.  In  eatimat- 
iiig  the  appealable  value,  regard  will  be  had  to  the  whole  matter  involved  in  the 
auit,  and  not  to  the  value  of  a  fractional  part  of  the  property  sought  to  be 
recovered  by  the  petititioner ;  Ponamma  v.  Arumogam  (1902),  A.C.,  561. 

A  company  was  fined  £10  by  a  Justice's  order,  and  the  Supreme  Court 
affirmed  the  order.  An  application  for  leave  to  appeal  to  the  Privy  Council 
was  granted  on  the  uncontradicted  affidavit  of  the  company's  secretary  that 
the  case  "indirectly"  involved  a  claim  or  demand  relating  to  property  of 
the  value  of  £500;  Btndigo  Wattrtcorhs  Co,  .v.  I'hunder,  1  V.R.  (L.),  123^ 
1  A.J.R.,  103.  But  in  a  suit  for  specific  performance  of  an  agreement  to 
sell  a  right-of-way  in  which  a  decree  was  made,  it  was  held  that  the  incidental 
effect  of  the  decree  upon  other  property  of  the  defendant  not  directly  affected  by 
the  decree  could  not  be  taken  into  account  in  making  up  the  appealable  amount ;. 
leave  to  appeal  refused;  WakeJiM  v.  Parker,  6  W.W.  &  a'B.  (E.),  322. 
A  municipal  corporation  waa  sued  by  a  property  holder  for  altering  the  levels  of  a 
road,  and  a  verdict  for  £264  was  obtained,  and  this  verdict  was  upheld  by  the 
Full  Court.  Subsequent  to  such  verdict,  an  action  was  commenced  by  another 
property  holder  in  respect  of  the  same  alterations  against  the  defendants.  The 
defendanta  applied  for  leave  to  appeal  to  the  Privy  Council  in  the  first  action,  and 
it  waa  stated  in  an  affidavit  filed  on  their  behalf  that  it  waa  believed  that  other  pro- 
perty holdera  intended  to  bring  actions  in  respect  of  the  same  subject  matter.  It 
was  held,  per  A'Beckett,  J.,  that  the  judgment  in  the  first  action  involved  directly 
or  indirectly,  a  claim  in  respect  of  property  of  the  value  of  £500,  and  leave  ta 
appeal  was  granted  ;  Bailey  v.  7'A<?  Mayor  tkc.  of  Poi^t  Melbourne,  14  V.L.R.,  260  ;. 
10  A.L.T.,  44.  See  also  Annois  v.  The  Mayor  of  East  Freemantle,  2  W.A.L.R., 
62.  In  Wilcox  v.  Clarke,  21  V.L.R.,  p.  752  (1896),  per  A'Beckett,  J.,  it  waa  held 
that  a  judgment  of  the  Supreme  Court,  in  which  a  sum  of  less  than  £500  is  directly 
involved,  cannot  be  said  to  involve  a  sum  indirectly  exceeding  that  amount,  merely 
by  reaaon  of  the  fact  that  the  deciaion  will  probably  govern  a  number  of  other 
aimilar  claima  amounting  in  the  aggregate  to  more  than  £500  ;  Bailey  v.  Mayor 
«fec.  of  Port  Melbourne,  14  V.L.R.,  260 ;  10  A.L.T.,  44  ;  and  Bendigo  Waterworki 
Co.  v.  Thunder,  1  V.R.  (L.),  123.  diatinguiahed ;  Wilcox  v.  Clarke,  21  V.L.R.,. 
752  ;  17  A.L.T.,  266  ;  2  A.L.R.,  60. 

In  bankruptcy  and  inaolvency  caaea  the  value  of  the  debtor'a  eatate,  and  not 
the  amount  of  the  petitioning  creditor's  debt,  is  the  standard  by  which  the 
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amount  of  the  matter  in  issne  is  to  be  measured  on  an  appeal  to  the  Privy  Council 
from  an  order  granting  or  refusing  compulsory  sequestration  ;  In  re  McDonald^ 
2  V.R.  (I.E.  &  M.),  12;  2  A.J.R.,  131.  But  where  the  property  could  be  re- 
covered by  the  assignee  only  by  litigation,  which  the  Court  thought  must  be 
nnsuccessful,  leave  to  appeal  refused  ;  ibid. 

Where  the  affidavit  sets  out  facts  from  which  it  can  be  plainly  inferred  that 
the  appellants  have  a  civil  right  of  the  value  of  £oOO,  which  is  affected  by  the 
decision,  though  that  fact  is  not  specifically  set  forth,  the  affidavit  is  a  sufficient 
compliance  with  the  requirements  of  the  Order  in  Council  in  that  respect ;  The 
Queen  v.  The  Shire  of  East  Loddon,  ex  relatione  Cheyne,  21  A.L.T.,  53,  71  ;  5 
A.L.R.,  189,  223.  F.C.,  Madden,  C.J.,  Williams  and  Holroyd,  JJ.,  affirming 
judgment  of  A'Beckett,  J.  (1899).  Where  in  an  action  to  recover  possession  of 
land  of  greater  value  than  £500  the  defendant  sets  up  by  way  of  defence  that  he 
is  entitled  to  a  tenancy  of  the'  land  until  a  debt  due  to  him  exceeding  £500  in 
amount  is  repaid,  then,  although  the  rent  payable  in  respect  of  a  tenancy  is  less 
than  £50,  the  real  dispute  between  the  parties  is  with  regard  to  an  amount 
exceeding  £500 ;  Commercial  Bank  of  Amtralia  v.  MeCaskili,  23  V.L.R.,  343; 
19  A.L.T.,  102  ;  3  A.L.R.,  217.     F.C.,  A'Beckett,  Hodges  and  Hood,  JJ.  (1897). 

A  cestui  que  trust  brought  an  action  against  his  trustee  seeking  re-iustatement 
of  a  trust  fund  of  over  £500  in  value  alleged  to  have  been  lost  through  breaches  of 
trust,  but  in  which  he  was  individually  interested  to  an  extent  less  than  £500,  held 
to  have  no  right  of  appeal ;  Skinner  v.  Trustees  dbc.  Co,  Ltd.^  27  V.L.R.,  377. 

In  actions  in  respect  of  civil  rights  the  test  of  whether  the  appealable  amount 
has  been  reached  is  not  the  amount  endorsed  upon  the  writ ;  Tipping  v.  The 
Mayor  of  Perth,  2  W.A.L.R.,  110.  Where  property  in  dispute  has  a  *^  pretium 
affectumis  "  of  more  than  £500,  but  is  actually  of  less  value,  leave  to  appeal  will  be 
refused  ;  Naylor  v.  Slattery,  2  W.N.  (N.S.  W.),  55. 

When  an  injunction  had  been  granted  upon  an  information  by  the  Attorney- 
General,  en  behalf  of  the  Crown,  restraining  a  society  from  charging  admission 
from  the  public  to  certain  lands,  and  a  declaration  had  been  made  declaring  void 
a  lease  under  which  the  society  had  entered  upon  the  lands,  and  expended  on 
buildings  and  improvements  the  sum  of  £30,000,  it  was  held  that  the  decree 
involved  "  directly  or  indirectly  a  question  respecting  property  amounting  to  the 
value  of  £500"  ;  AttomeyOenercU  v.  Municipal  Council  of  Sydney,  13  N.S.  W.L.R. 
(E.),  151. 

The  Commissioner  for  Railways  resumed  a  portion  of  land,  and  paid  the 
purchase  money  into  Court.  It  amounted  to  £693,  of  which  the  appellant  claimed 
two-fifths  under  a  will.  £500  was  indirectly  involved,  as  the  share  in  the  money 
in  Court,  together  with  the  share  in  the  balance  in  the  land  claimed  by  the  appel- 
lant, amounted  to  more  than  that  sum  ;   Williams's  Case,  20  N.S.  W.L.R.  (E.),  28. 

Where  a  verdict  had  been  entered  by  consent  for  plaintiff  for  40/-  the  Court 
granted  leave  to  appeal  on  an  uncontradicted  affidavit  by  the  defendants  that  the 
right  involved  in  the  action  was  £500;  Want  v.  Moss,  5  W.N.  (N.S.W.),  153. 
Where  the  sum  in  issue  was  less  than  £500  leave  to  appeal  was  allowed,  as  the 
judgment  '* indirectly"  involved  a  claim  respecting  property  amounting  to  that 
sum ;  Tyson  v.  McEvoy,  3  S.C.R.  (L.),  365.     Leave  to  appeal  was  also  refused  in 
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a  suit  for  redemption  of  a  mortgage  over  an  estate  worth  £11,000  where  the  only 
real  question  between  the  parties  was  the  payment  of  a  sum  of  £80  interest  in 
advance  in  repayment  of  the  principal ;  Cope  v.  TnuUee^  of  the  Savingn  Bank  of 
N.S.  ir.,  10  W.N.  (N.S.W.),  68.  Where  the  appellant  had  purchased  land  for 
£210  and  swore  that  the  land  and  improvements  were  of  the  value  of  £500  it  was 
held  that  the  matter  in  issue  was  over  £500 ;  Mate  v.  Nugent,  7  S.C.R.  (N.S.  W.), 
342. 

On  an  application  by  an  unsuccessful  plaintifi  in  an  action  to  recover  posses- 
sion of  gold  mining  leases,  it  appeared  that  the  value  of  the  leases  was  £8,200  and 
that  they  were  mortgaged  to  the  defendant  for  £8,000  :  held  that  the  judgment 
appealed  from  involved  a  question  to  or  respecting  property  or  a  civil  right 
amounting  to  or  of  the  value  of  £500 ;  Rogers  v.  Royal  Bank  of  Queensland^  9 
Q.L.J.  N.C.,  140. 

In  a  case  in  which  the  amount  of  costs  in  dispute  was  £254  lis.  8d.,  and  the 
costs  of  taxation  if  added  to  that  sum  would  have  exceeded  the  amount  of  £500, 
it  was  held  that  such  sum  could  not  be  added  so  as  to  make  up  the  appealable 
amount ;   In  re  Maryland  db  Marsland  (1903)  S.R.  (Q.),  56. 

(f)  "Status.^* — Status  is  a  condition  or  relationship  to  which  a  bundle  of 
rights  and  duties  is  annexed.  Status  is  contrasted  with  contract.  The  rights 
and  duties  arising  from  status  are  fixed  by  law  independently  of  the  consent  of 
the  parties.  The  rights  and  duties  founded  on  contract  are  those  fixed  by  the 
agreement  of  the  parties  ;  Heam*8  Legal  Rightn  and  Duties,  pp.  48,  56,  369.  The 
movement  of  progressive  societies  is  one  from  status  to  contract ;  Maine^s 
Ancient  Law,  p.  190.  It  would  seem  that  the  State  Supreme  Court  had  no  power 
to  grant  leave  to  appeal  to  the  Privy  Council  where  the  status  of  persons  was 
affected  ;  per  Faucett,  J.,  8  S.C.R.  (N.S.W.)  E.,  at  p.  127. 

(g")  **  Aliens/* — An  alien,  according  to  British  law,  is  a  subject  of  a  foreign 
state  who  has  not  been  bom  within  the  allegiance  of  the  Crown,  or  naturalized 
according  to  law  ;  Reg.  v.  Burke,  11  Cox,  C.C,  138.  The  character  of  an  alien 
and  a  British  subject  cannot  be  united  in  one  person.  The  status  of  a  person  in 
the  Commonwealth,  as  whether  he  is  alien  or  not,  is  to  be  determined  by  the  law 
of  the  Commonwealth  relating  to  aliens  and  naturalization  (see  Naturalization  Act 
1903) ;  but  the  rights  and  liabilities  incident  to  that  status  are  fixed  partly  by 
Commonwealth  law  and  partly  by  the  law  of  the  State  where  he  has  been  or  is  a 
resident.  Accordingly  in  one  case  it  was  determined — )st,  that  a  Frenchman  who 
had  resided  in  the  Mauritius,  and  had  filled  the  office  of  assignee  of  insolvent  estates, 
and  been  admitted  to  take  the  oath  of  allegiance,  was  clearly  an  alien  ;  2nd,  that 
according  to  the  French  law,  which,  by  the  treaty  of  cession  in  1810,  pre\'a.ils  in 
the  Mauritius,  the  circumstances  of  the  case  did  not  constitute  that  *' authoriza- 
tion by  the  government,"  in  the  absence  of  which,  according  to  the  French 
law,  an  alien  may  be  removed  without  cause  shown  ;  In  re  Adams,  1  Moo.  P.C, 
460.  There  is  no  foundation  for  the  notion  that  by  the  common  law  of  England  the 
posterity  of  a  natural-born  British  subject,  though  bom  abroad,  must  be  treated  as 
British  subjects  for  ever.  The  rule  that  the  children  bom  abroad  of  ambassadors  in 
the  service  of  the  Crown  of  England  abroad  are  treated  as  natural-born  British 
subjects  does  not  apply  to  the  children  born  abroad  of  officers  in  the  military 
service  of  the  Crown  in  foreign  parts  ;   De  Oeer  v.  Stone,  52  L.J.,  Ch.  57 ;  22 


Digitized  by  VjOOQIC 


Sec.  86.  CIVIL  AND  CRIMINAL  MATTERS.  151 

Oh.  D.,  243.  At  the  British  Parliamentary  elections  in  1885  the  following  persons 
voted  :— (1)  Persons  bom  in  the  kingdom  of  Hanover  before  1837  and  not 
xratoralized ;  (2)  persons  bom  in  that  kingdom  since  18.37  of  parents  bom  there 
before  that  date  and  not  naturalized ;  (3)  a  person  bom  in  Prussia  since  1837  of 
parents  bom  in  Hanover  in  1802  and  not  naturalized  :  Held  that  such  persons 
were  aliens  in  the  contemplation  of  the  law  relating  to  Parliamentary  elections, 
and,  as  such,  disentitled  to  vote,  though  upon  the  register ;  Isaacson  v.  Durant, 
55  L. J.,  Q.B.,  331  ;  17  Q.B.D.,  54.  As  to  aliens,  see  also  Quick  and  Oarran'a 
Annot.  Const.,  p.  599. 

Questions  relating  to  the  status  of  aliens  may  arise  under  the  Naturalization 
Act  passed  by  the  Federal  Parliament,  under  other  Federal  Acts  imposing  dis- 
abilities on  aliens,  or  under  State  laws,  so  far  as  they  are  not  modified  by  Federal 
laws.  In  whatever  jurisdiction.  State  or  Federal,  such  cases  arise,  an  appeal  will 
lie  to  the  High  Court,  irrespective  of  any  money  or  property  question. 

(h)  "  Civil  or  criminal  matter."— In  a  civil  case  involving  a  money 
issue,  property,  or  civil  right  less  in  value  than  £300  decided  by  the  Supreme 
Court  of  a  State  in  the  exercise  either  of  State  or  Federal  jurisdiction,  a  defeated 
litigant  has  no  right  to  appeal  to  the  High  Court.  In  a  criminal  case  decided  by 
a  State  Supreme  Court  there  is  no  right  of  appeal  to  the  High  Court  unless  the 
case  be  one  of  an  offence  against  the  laws  of  the  Commonwealth  ;  Jud.  Act,  sec.  72. 
In  such  cases  and  matters,  however,  the  High  Court  can,  if  it  thinks  fit,  grant 
"  special  leave  to  appeal."  This  is  in  pursuance  of  the  practice  and  procedure  of  the 
Privy  Council,  in  reference  to  the  allowance  of  appeals  as  a  matter  of  grace,  compared 
with  a  legal  right  to  appeal  in  cases  coming  within  the  conditions  of  the  Orders  in 
Council.  Where  a  party  desires  to  appeal  from  a  Colonial  Court  to  the  Privy 
Council  but  cannot  do  so  as  of  right,  he  presents  a  petition  to  the  King  in  Council 
praying  for  ** special  leave"  to  appeal.  The  petition  is  referred  to  the  Privy 
Council  to  advise  the  Crown  as  to  the  propriety  of  granting  or  withholding  per- 
mission ;  Macpherson^s  Practice  of  the  Judicial  Committee.  It  will  be  noticed  that 
the  *' special  leave"  to  appeal  mentioned  in  sub-sec.  (b)  is  contrasted  with  **  leave 
of  the  High  Court"  in  the  preceding  paragraph.  This  difference  of  language 
corresponds  with  the  difference  between  the  **  leave  to  appeal "  which  the  Colonial 
Supreme  Courts  are  empowered  to  grant  on  being  satisfied  that  an  intending 
appellant  to  the  Privy  Council  has  complied  with  the  requirements  of  the  Orders 
in  Counci],  and  the  *'  special  leave  to  appeal,"  which  must  be  obtained  from  the 
Privy  Council  itself  in  order  to  carry  to  the  Privy  Council  a  case  not  coming 
within  the  Orders  in  Council. 

(i)  ''Special  leave  to  appeal.^— On  a  motion  to  rescind  an  order 
granting  special  leave  to  appea],  in  a  civil  case  involving  £200,  to  the  High  Court  of 
Australia  it  was  held  that  the  rule  to  be  applied  by  the  High  Court  in  dealing  with 
applications  for  special  leave  to  appeal  in  cases  below  the  appealable  amount 
should  be  substantially  that  laid  down  by  the  Judicial  Committee  of  the  Privy 
Council  in  the  case  of  Prince  v.  Oagnou,  8  App.  Cas.,  103.  In  that  case  their 
Lordships  were  not  prepared  to  advise  Her  Majesty  to  exercise  her  prerogative  by 
admitting  an  appeal  to  Her  Majesty  in  Council  from  the  Supreme  Court  of  the 
Dominion,  save  where  the  cose  was  of  gravity  involving  matter  of  public  interest 
or  some  important  question  of  law  or  affecting  property  of  considerable  amount,  or 
where  the  case  was  otherwise  of  some  public  importance  or  of  a  very  substantial 
character;  per  Griffith,  C.J.,  in  Hannah  v.  Dalgamo  (1903),  1  C.L.R.,  1. 
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Privy  Council  Preckdents. — The  principles  according  to  which  the  Privy 
Council  has  granted  special  leave  to  appeal  will  no  doubt  guide  the  High  Court  in 
granting  special  leave  under  this  sub-section.  Thus  special  leave  was  granted  by 
the  Privy  Council  where  the  question  raised  involved  the  constitutional  rights  of 
a  colonial  legislative  assembly  ;  Speaker  of  Legislative  AMembly  of  Victoria  v.  Olass, 
L.R.  3  PC,  560.  Leave  was  granted  in  other  cases  where  the  question  raised  was 
one  of  general  importance  ;  Carter  v.  Molson,  8  App.  Cas.,  530 ;  even  although  the 
subject  in  dispute  was  under  the  appealable  value  ;  Lindo  v.  Barrett,  9  Moo.  P.C., 
456;  Rogers  v.  Rajendro  Dutt,  13  Moo.  P.C.,  209.  See  also,  cases  cited  Mewa* 
Digest,  voL  3,  col.  620.  In  advising  a  grant  of  special  leave  to  appeal  the  Judicial 
Committee  considers  the  general  importance  of  the  question,  whether  it  has  caused 
great  differences  of  judicial  opinion  in  the  courts  below,  and  the  extent  to  which 
the  decision  has  been  based  upon  English  authorities ;  Robinson  v.  Canadian  Pacific 
Railway  (1892),  A.C.,  481.  It  must  clearly  appear  that  there  is  a  point  of  general 
law  proper  to  be  determined  upon  appeal  and  a  substantial  case  upon  the  merits  ; 
Oour  Monce  Dossee  v.  Jogendro  Narain  Chowdury,  12  Jur.  (N.S.),  477.  Special 
leave  will  be  refused  as  a  rule  in  a  case  involving  only  an  issue  of  fact ;  Canada 
Central  Railxoay  v.  Murray,  8  App.  Cas.,  574. 

In  St,  Andrew's  Church  of  Montreal  v.  Johnston,  3  App.  Ca.,  159,  special  leave 
of  appeal  from  the  Supreme  Court  of  Canada  was  refused  in  a  case  where  the 
amount  at  issue  was  only  $300,  and  where  the  issue  between  the  parties  related 
simply  to  the  legal  construction  and  effect  of  a  particular  contract,  and  where 
no  general  principle  was  involved,  and  no  other  cases  were  necessarily  affected 
by  the  decision  complained  of. 

In  Valin  v.  Langlois,  5  App.  Ca.,  115,  an  important  constitutional  question 
was  involved  as  to  the  validity  of  a  Dominion  Act ;  but  special  leave  to  appeal 
from  two  concurrent  judgments  of  the  Courts  in  Canada,  affirming  the  validity  of 
the  Act,  was  refused,  it  appearing  that  there  was  no  substantial  question  to  be 
decided,  nor  any  doubt  of  the  soundness  of  the  decisions,  nor  any  reason  to 
apprehend  difficulty  or  disturbance  from  leaving  the  decisions  untouched. 

Procedure.— Special  leave  may  be  granted  upon  motion  ex  parte.  The 
order  for  special  leave  may  be  rescinded  on  motion  by  the  respondent ;  Rules  of 
Court,  Part  II.,  sec.  4,  r.  2 ;  Hannah  v.  Dalgamo,  supra ;  cf.  Sibuarain  Ghose  v. 
Hullodhur  Doss,  9  Moo.  P.C.,  354.  The  proper  course  where  special  leave  to 
appeal  has  been  unduly  given  is  to  move  for  the  rescission  of  the  order  of  special 
leave  before  any  expense  has  been  incurred ;  Sauvageau  v.  Oauthier,  L.R.,  5  P.C, 
494.  Where  special  leave  to  appeal  is  granted,  the  Court  can  impose  such  con- 
ditions as  it  thinks  fit ;  Rules  of  Court,  Part  II.,  sec.  4,  r.  2  ;  cf.  In  re  Qhos,  8 
Moo.  P.C,  276.  Leave  was  granted  by  the  Privy  Council  on  the  terms  of  the 
appellant's  submission  to  pay  the  costs  of  the  appeal  in  any  event,  if  so  directed  ; 
Montreal  Gas  Co.  v.  Cadieux  (1898).  A.C.,  718. 

On  the  hearing  of  the  motion  for  special  leave  to  appeal,  the  evidence  must  be 
given  on  affidavit  as  the  High  Court  requires  (Rules  of  Court,  Part  II.,  sec.  4, 
r.  2).  The  appellant  should  state  in  the  fullest  and  frankest  manner  all  the  cir- 
cumstances of  the  case  ;  Lyall  v.  Jardine,  L.R.,  3  PC,  318  ;  Muxsoorie  Bank  v, 
Raynor,  7  App.  Cas.,  321;  Bulkeley  v.  Scuiz,  LR.,  3  P.C,  196;  Baudains  v. 
Jersey  Banking  Co.,  13  App.  Cas.,  832. 
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CiUMiNAL  Cases. — In  criminal  cases  leave  will  only  be  granted  in  special  cir- 
cumstances—where it  is  shown  that  by  a  disregard  of  the  forms  of  legal  process, 
or  by  some  violation  of  the  principles  of  natural  justice  or  otherwise,  substantial 
and  grave  injustice  has  been  done;  Reg.  v.  Btrtrand^  L.R.,  1  P.C.,  520;  Re 
DUltt,  12  App.  Ca.,  439 ;  Ex  parte  Deeming,  1892,  App.  Ca.,  422 ;  Kops  v.  Reg, 
(1894),  App.  Ca.,  650  ;  Ex  parte  Cartw  (1897),  App.  Ca.,  719.  Special  leave  to 
appeal  from  a  criminal  conviction  after  a  trial  by  jury  cannot  be  granted  where 
there  is  evidence  for  the  jury,  and  no  fact  is  established  sufficient  to  countervail 
the  findings  and  verdict ;  Ex  parte  Aldred  (1902),  A.C.,  81. 

(J)  "  Judfirment  g^iven  before  this  Act."— The  preceding  part  of 
sec.  35  deals  with  cases  in  which  there  may  be  an  appeal  to  the  High  Court 
from  judgments  which  are  made,  or  given  after  the  commencement  of  the  Judiciary 
Act ;  this  part  of  the  section  purports  to  specify  the  cases  in  which  there  may  be 
an  appeal  to  the  High  Court  from  judgments  which  are  given,  or  made  before  the 
commencement  of  the  Act.  In  Hannah  v.  Dalgarno,  the  plaintiff  obtained  judg- 
ment in  the  Supreme  Court  of  New  South  Wales  for  £200  damages.  On  20th 
August,  1903,  5  days  before  the  Judiciary  Act  received  the  Koyal  assent,  a  rule 
nisi  for  a  new  trial  was  discharged  by  the  Full  Court.  On  15th  October  the  High 
Court  granted  ex  parte  special  leave  to  appeal.  On  10th  and  llth  November  an 
application  was  made  to  the  High  Court  (Griffith,  C.  J.,  and  Barton  and  O'Connor, 
JJ.),  to  rescind  the  special  leave  on  the  grounds  that  the  Court  had  no  jurisdiction 
to  entertain  the  appeal,  the  judgment  having  been  given  before  the  passing  of  the 
Jtidiciary  Act,  and  the  case  not  falling  within  any  of  the  cases  enumerated  in  the 
first  paragraph  of  sec.  35  of  that  Act  as  cases  in  which  appeals  may  be  brought 
from  judgments  given  before  the  passing  of  the  Act ;  and  that  the  nature  of  the 
case  was  not  such  as  to  justify  the  grant  of  special  leave,  even  if  the  Court  had 
jurisdiction  to  entertain  the  matter.  Referring  to  the  first  ground  the  Court  in 
giving  its  decision  said  :  **  With  regard  to  judgments  pronounced  by  the  Supreme 
Courts  in  the  exercise  of  their  State  jurisdiction  before  the  passing  of  the 
Judiciary  Act,  the  right  of  appeal  to  the  High  Court  was  to  be  subject  to  the 
same  conditions  and  restrictions  as  appeals  to  His  Majesty  in  Council,  until  those 
conditions  and  restrictions  were  altered  by  the  Parliament.  In  the  meantime,  if 
the  matters  were  not  of  the  appealable  amount,  or  the  prescribed  time  had 
elapsed  before  the  actual  establishment  of  the  High  Court,  without  an  assertion 
by  the  unsuccessful  party  of  his  right  to  appeal  to  His  Majesty,  his  right  was 
gone.  But  as  to  appeals  from  federal  Courts  or  Courts  exercising  federal  juris- 
diction, other  considerations  arise.  There  is  much  force  in  the  contention,  that 
the  jurisdiction  of  those  Courts  was,  from  the  first,  intended  to  be  subject  to  the 
right  of  appeal  to  the  High  Court,  and  that  that  right,  being  a  right  conferred  by 
the  Constitution  itself  upon  suitors,  could  not  be  lost  or  taken  away  by  mere 
inaction  of  the  Parliament,  or  in  any  other  way  except  by  actual  legislation 
prescribing  exceptions.  The  temporary  inability  to  exercise  a  statutory  right  by 
reason  of  a  delay  which,  from  the  nature  of  the  case,  was  inevitable,  in  the 
passing  of  an  Act  to  determine  the  number  of  judges  of  the  High  Court,  could 
not,  in  this  view,  operate  as  a  destruction  or  diminution  of  the  right  itself.  The 
provisions  of  sec.  7  of  the  Claims  against  the  Commonwealth  Act  1902,  which 
empowered  the  Attorney -General  to  require  the  postponement  of  an  appeal  from 
a  judgment  given  under  the  Act  until  a  time  when,  it  may  be  suggested,  the  High 
Court  would  probably  have  been  established,  seem  also  to  suggest  the  assumption 
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on  the  part  of  the  Parliament  that  the  Court  when  established  would  have  juris- 
diction to  deal  with  judgments  which  had  been  already  pronounced."  1  C.L.R., 
p.  II ;  9  A.L.R.  (C.N.),  pp.  85-87.  The  appellate  sections  of  the  Judiciary  Act 
were  held  not  retrospective ;  Colonial  Sugar  Company  v.  Irvine  (1904),  S.R.  (Q.), 
18. 

Finality  op  Appeals  to  the  High  Court. — The  Judiciary  Act  is  neces- 
sarily  silent  as  to  the  extent  to  which  the  judgments  ot  the  High  Court  in 
its  appellate  jurisdiction  are  final ;  this  is  determined  by  the  Constitution  itself. 
By  that  instrument,  sec.  73,  it  is  declared  that  the  judgments  of  the  High  Court 
in  all  such  cases  shall  be  final  and  conclusive.  These  words,  however,  standing 
alone  would  not  be  sufficient  to  limit  the  prerogative  of  the  Crown  in  Council  to 
entertain  appeals  ;  Theberge  v.  Laudry,  2  App.  Cas.,  102.  By  the  Canadian  Act 
38  Vict.,  ch.  11,  s.  47,  judgments  of  the  Supreme  Court  of  Canada  are  made  final 
and  conclusive  in  all  cases ;  held  that  these  words  left  the  Crown's  prerogative 
entirely  untouched  ;  St.  Andrtw^s  Churchy  Montreal,  v.  Johnston,  3  App.  Cas., 
159.  All  doubts  on  such  questions  have,  however,  been  removed  by  the  Consti- 
tution of  the  Commonwealth.  The  finality  of  High  Court  decisions  in  some 
matters  is  made  cle^r  and  absolute,  whilst  in  other  matters  it  is  modified  and 
limited  by  the  express  provision  of  sec.  74.  In  oert-ain  constitutional  cases  it  is 
made  clear  and  absolute  by  the  first  paragraph  of  sec.  74,  which  states  that  "  No 
appeal  shall  be  permitted  to  the  Queen  in  Council  from  a  decision  of  the  High 
Court  upon  any  question,  howsoever  arising,  as  to  the  limits  inter  se  of  the  Consti- 
tutional powers  of  the  Commonwealth  and  those  of  any  State  or  States,  or  as  to 
the  limits  inter  se  of  the  Constitutional  powers  of  any  two  or  more  States,  unless 
the  High  Court  shall  certify  that  the  question  is  one  which  ought  to  be  determined 
by  Her  Majesty  in  Council."  The  finality  of  High  Court  decisions  is  qualified  by 
the  last  paragraph  of  sec.  74,  which  enacts — "  Except  as  provided  in  this  section, 
this  Constitution  shall  not  impair  any  right  M'hich  the  Queen  may  be  pleased  to 
exercise,  by  virtue  of  Her  Royal  Prerogative,  to  grant  special  leave  to  appeal 
from  the  High  Court  to  Her  Majesty  in  Council.  The  Parliament  may  make  laws 
limiting  the  matters  in  which  such  leave  may  be  asked,  but  proposed  laws 
containing  any  such  limitations  shall  be  reserved  by  the  Governor-General  for 
Her  Majesty's  pleasure." 

As  to  constitutional  questions  which  come  within  the  prohibition,  *<no 
appeal  shall  be  permitted,"  see  Quick  and  Garran*8  Annot.  Const.,  pp.  753  to  763 

Power  of  Court 

New  trials.  36.  The  High  Court  in  the  exercise  of  its  appellate  juris- 

diction shall  have  power  to  grant  a  new  trial  (a)  in  any  cause  in 
which  there  has  been  a  trial  whether  with  or  without  a  jury. 

(a)  "Ne'W  Trial."— Under  the  practice  prior  to  the  Judicature  Act,  the 
principal  grounds  for  granting  a  new  trial  were— (1)  a  mistake  on  the  part  of  the 
Judge,  such  as  misdirection,  and  improper  admission  or  rejection  of  evidence ; 
(2)  mistake  or  misconduct  on  the  part  of  the  jury,  such  as  giving  a  verdict 
contrary  to  the  evidence  or  weight  of  evidence,  and  giving  excessive  or  insufficient 
damages ;  (3)  default,  mistake,  or  misconduct  on  the  part  of,  or  surprise  or 
accident  affecting,  the  parties  or  their  representatives. 
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Under  the  Judicature  Act,  Or.  39,  r.  6,  it  is  provided  that  a  new  trial  shall 
not  be  granted  on  the  ground  of  misdirection  or  of  the  improper  admission  or 
rejection  of  evidence,  or  because  the  verdict  of  the  jury  was  not  taken  upon  a 
question  which  the  Judge  at  the  trial  was  not  asked  to  leave  to  them,  unless,  in 
the  opinion  of  the  Court  to  which  the  application  is  made,  substantial  wrong  or 
miscarriage  has  been  thereby  occasioned  in  the  trial ;  and  if  it  appear  to  such  Court 
that  such  wrong  or  miscarriage  affects  part  only  of  the  matter  in  controversy,  or  some 
or  one  only  of  the  parties,  the  Court  may  give  final  judgment  as  to  part,  and 
direct  a  new  trial  as  to  the  other  part  only.  This  rule  has  not  been  embodied 
either  in  the  High  Court  Procedure  Act  or  in  the  Rules  in  the  Schedule  to  the 
Act,  so  that  in  cases  decided  in  the  original  jurisdiction  of  the  High  Court 
decisions  under  the  Common  Law  Procedure  Act  may  still  be  regarded,  whilst  in 
cases  coming  into  the  High  Court  in  its  appellate  jurisdiction  from  State  Courts, 
in  which  the  above  rule  is  in  force,  the  decisions  under  the  Judicature  Act  may 
be  applicable.  For  cases  as  to  new  trials  decided  in  Victoria  before  1888,  see 
Hamilton's  Judicature  Act,  pp.  28,  30. 

Opinion  of  Presiding  Judge. —The  Court  of  Appeal  in  England  has  held 
that  the  granting  of  a  new  trial  ought  not  to  depend  on  the  question  whether  the 
learned  Judge  who  tried  the  action  was  or  was  not  satisfied  with  the  verdict,  or 
whether  he  would  have  come  to  the  same  conclusion,  but  whether  the  verdict 
was  one  such  as  reasonable  men  ought  to  have  come  to ;  Solomoii  v.  Bitton, 
8  Q.B.D.,  176.  This  appears  to  be  the  principle  on  which  the  Privy  Council 
would  act  in  such  a  case  ;  Humphrey  v.  Nowlandy  15  Mo.  P.C.,  343.  On  an 
application  to  the  Full  Court  of  Victoria  that  the  verdict  be  set  aside  and 
judgment  entered  for  the  defendant,  or,  failing  that,  that  a  new  trial  be  ordered, 
it  was  held  that,  as  the  Judge  had  expressed  himself  as  thoroughly  dissatisfied 
with  the  result  of  the  trial,  and  as  it  appeared  from  the  undisputed  facts  and 
from  the  documentary  evidence,  as  well  as  from  the  acts  and  conduct  of  the 
plaintiff,  that  the  verdict  was  one  which  reasonable  men  should  not  have  returned, 
it  should  be  set  aside,  and  judgment  entered  for  the  defendant ;  Scown  v. 
ffaworih,  24  V.L.R.,  313.  As  to  Solomon  v.  Bitton,  seeMetrop.  By.  Co.  v.  Wright y 
11  A.C.,  156. 

Although  the  opinion  of  a  Judge  who  tries  a  case  is  by  no  means  conclusive, 
yet,  in  determining  whether  a  verdict  is  against  evidence,  his  opinion  must  be 
taken  into  serious  consideration,  and  should  form  one  of  the  elements  upon  which 
the  Court  is  to  base  its  determination  ;  Cross  v.  Ooode,  8  N.S.W.L.R.,  255  ;  c.f. 
(yKefi/e  V.  Oogerty,  lOS.C.R.  (N.S.W.),  15  ;  Parsons  v.  Hannan's  Star  Q.M,  Ltd., 
2  W.A.L.R.,  73.'  But  the  Court  will  not  grant  a  new  trial  where  there  is  evidence 
to  support  the  verdict,  even  though  the  Judge  who  presided  at  the  trial  is  very 
strongly  against  the  conclusion  at  which  the  jury  arrived  ;  Miller  v.  Dalgetty,  3 
W.N.  (N.S.W.),  27.     See  also  Friend  v.  Smith,  5  N.S.W.L.R.,  59. 

Appeal  from  Finding  of  Judge.— Where  the  Judge  below  has  had  an 
opportunity  of  seeing  the  demeanour  of  the  witnesses  and  testing  their  veracity, 
it  is  almost  impossible  for  the  Court,  without  these  advantages,  to  say  that  his 
finding  is  against  the  evidence;  Wallis  v.  Wallis,  12  N.S.W.L.R.  (D.),  1;  The 
Alice,  5  Moo.  P.C.  (N.S.),  343. 

Evidence  Both  Ways. — The  Full  Court  will  not  grant  a  new  trial  in  an 
action  for  libel  unless  the  words  used  necessarily  bear  a  libellous  meaning.     If 
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the  words  may  or  may  not  bear  a  libellous  meaning,  and  the  jury  have  found  that 
they  do  not,  the  Court  will  not  interfere ;  Oeach  v.  Hall,  16  V.L.R.,  386.  The 
fact  that  there  is  evidence  on  both  sides  as  to  the  main  question  in  the  case  is  not 
a  conclusive  reason  why  the  Court  should  not  grant  a  new  trial.  The  real  test 
seems  to  be  whether  the  verdict  returned  by  the  jury  is  such  a  one  as  in  the 
opinion  of  the  Court  a  jury  might  reasonably  find  upon  the  evidence  before  it. 
Consequently,  where  the  oral  evidence  pointed  both  ways,  but  the  evidence  for 
the  defendant  stood  on  a  superior  plane  to  that  of  the  evidence  for  the  plaintiff, 
inasmuch  as  it  was  supported  by  documents  and  by  facts  which  were  not  in 
dispute  between  the  parties,  the  Court  ordered  the  verdict  in  the  plaintiflTs  favour 
to  be  set  aside  and  a  new  trial  to  be  held  ;  Scown  v.  Hatoorth,  24  V.L.R.,  313. 

Against  the  Weight  of  Evidence.— The  first  question  is  whether  there 
was  any  evidence  to  go  to  the  jury,  and  the  rule  on  this  point  is  that,  if  the  evidence 
was  such  that  no  jury  could  reasonably  find  a  verdict,  then  there  was  no  evidence 
to  go  to  the  jury.  The  second  question  is  whether  the  verdict  was  against  the 
weight  of  evidence,  and  on  this  point  the  rule  is  that  the  verdict  will  not  be 
disturbed,  unless  it  is  one  which  a  jury,  viewing  the  evidence  reasonably,  could 
not  properly  find;  Ferrand  v.  Binghy,  <fec.,  LocaX  Board,  8  Times  L.  Rep.,  70. 
Compare  also,  Martin  v.  Council  of  the  Municipality  of  Brisbane,  (1894)  A.C.,  249. 
Generally  a  verdict  will  not  be  disturbed  as  against  the  weight  of  evidence,  unless 
it  is  one  which  a  jury,  viewing  the  whole  evidence  reasonably,  could  not  properly 
find;  Phillips  v.  Martin,  15  App.  Cas.,  193.  Where  the  case  is  perfectly  plain, 
and  where  it  is  necessary  to  conclude  either  that  the  jury  have  found  against  the 
evidence,  or  that  they  have,  it  may  be,  acted  upon  a  misunderstanding  or  a  mis- 
conception, the  Court  should  retain  the  right  of  setting  aside  a  verdict  which  is 
manifestly  wrong,  and  of  granting  a  new  trial ;  Bocke  v.  Wilson,  13  V.L.R.,  833. 

In  order  to  set  aside  a  verdict  as  bein^  against  evidence,  such  evidence  must 
not  only  be  unsatisfactory,  but  unreasonable  and  unjust,  and  such  as  reasonable 
men  ought  not  to  have  found ;  Cross  v.  Goode,  8  N.S.W.L.R.,  255 ;  Cooper  v. 
Butherford,  ib.,  192;  Qoldsborough  v.  McMahon,  ib.,  265;  Elliott  v.  Gilchrist, 
Watt  de  Co.,  3  Q.L.J.,  93;  Evcan  v.  Queensland  I.  Co.  Ltd.,  4  Q.L.J.,  208  ;  Cox 
V.  The  E.S.d:  A,  Bank  Ltd.,  1903.  S.R.  (Q.),  294.  It  will  not  be  disturbed  when 
there  is  evidence  on  both  sides,  unless  the  jury  have  acted  in  such  an  unreasonable 
manner  that  the  verdict  is  necessarily  unjust ;  Williams  v.  Union  Bank  of  Aus- 
tralia, 5  Q.L.J.,  114.  See  also  Gardiner  v.  The  City  Mutual  Life  Ass,  Society,  21 
N.S.W.L.R.,  251. 

A  new  trial  will  not  be  granted  on  this  ground  unless  the  evidence  greatly 
preponderates  against  the  view  the  jury  have  taken,  and  more  est>ecially  in  a  case 
where  fraud  is  charged  ;  Thompson  v.  United  Insurance  Co.,  2  W.N.  (N.S.W.),  16. 
But  where  the  findings  are  against  the  evidence  and  weight  of  evidence  and 
unreasonable,  a  new  trial  will  be  granted  ;  Christie  v.  Harvey,  3  W.A.L.R.,  21 ; 
Parsons  V.  Hannan^s  Star  Gold  Mines  Ltd.,  2  W.A.L.R.,  73.  It  would  appear 
that  the  'practice  in  New  South  Wales  is  that  the  Court  will  hesitate  to  grant 
a  new  trial  on  this  ground  when  the  sum  in  dispute  is  small ;  Hoffiiung  v. 
Simpson,  2  N.S.W.L.R.,  133;  except  where  the  Court  is  of  opinion  that  the 
verdict  is  demonstrably  wrong;  Hdmore  v.  Simons,  19  W.N.  (N.S.W.),  25. 
Where  there  is  not  a  tittle  of  evidence  to  support  a  verdict,  no  matter  how  small 
the  amount,  it  should  be  set  aside ;  per  Stephens,  J. ,  Borough  of  Kiama  v. 
Charles,  15  N.S.W.L.R.,  497. 
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A  new  trial  was  granted  where  the  sole  witness  for  the  plaintiffs  was  uncon- 
tradicted and  of  nnimpeached  character,  but  was  disbelieved  by  the  jury,  whose 
verdict  was  for  the  defendant ;  Co?ien  v,  Slade,  12  S.C.R.  (N  ;S.VV.),  88. 

Where  the  question  in  an  action  for  trespass  was  one  entirely  for  the  jury, 
who  had  viewed  the  locnSf  the  Court  refused  to  interfere  with  the  verdict  of  a 
jury,  the  question  being  the  dedication  of  a  highway ;  Butchart  v.  Dodds,  12 
S.C.R.  (N.S.W.),  371. 

Though  the  jury  had  a  view,  the  Court  granted  a  new  trial  on  the  ground  that 
the  verdict  was  against  evidence  ;  Von  Mtytr  v.  Borough  of  East  St,  Leonardo,  3 
W.N,  (N.S.VV.),  13. 

Where  an  issue  has  been  directed  by  the  Court  of  Equity  to  a  jury,  and  the 
evidence  shows  that  the  issue  is  a  matter  of  doubt,  and  the  Court  is  satisfied  that 
the  matter  has  been  properly  investigated  and  placed  fully  before  the  jury,  the 
Court  will  not  interfere  with  their  finding,  although  it  may  not  be  such  a  finding 
as  the  Court  itself  would  have  come  to  upon  the  evidence  ;  Macnamara  v.  Minuter 
for  Works,  15N.S.W.L.R.  (E.),  173. 

Where  the  Court  is  satisfied  from  the  answers  of  the  jury  to  questions  sub- 
mitted to  them  by  the  Judge  that  they  never  properly  applied  their  minds  to  the 
issues  which  they  had  to  try,  the  Court  will  grant  a  new  trial,  even  though  not 
satisfied  that  the  verdict  is  demonstrably  wrong ;  Stevens  v.  Loudon  Assurance 
Corporation,  20  N.S.W.L.R.,  153. 

Damages  Exckssive. — The  Court  will  not  grant  a  new  trial  on  the  ground 
that  the  damages  awarded  by  the  jury  were  excessive  although,  in  the  opinion  of 
the  Court,  the  damages  were  extravagantly  excessive,  unless  it  be  shown  that  the 
jury  acted  under  the  influence  either  of  undue  motives  or  of  some  gross  error  or 
misconception  on  the  subject ;  Bailey  v.  Hart,  9  V.L.R.  (L.),  66,  commented  on  ; 
The  Grosvtnor  Hotel  Co.  v.  Castellano,  11  A.L.T.,  106.  A  new  trial  will  not  be 
granted  in  an  action  for  libel  on  the  ground  that  the  damages  awarded  by  the 
jury  are  excessive,  even  if  the  Full  Couit  thinks  they  are  excessive,  unless  they 
are  so  monstrously  so  as  to  be  beyond  all  reason;  Brown  v.  Syme,  16  V.L.R., 
392.  Where  a  plaintiff  has  been  awarded  excessive  damages  by  a  jury,  the  Court 
may,  on  a  motion  by  defendant  for  a  new  trial,  assess  the  damages  at  what  seems 
to  the  Court  a  fair  sum,  and  give  the  plaintiff  the  option  of  either  accepting  that 
sum  or  submitting  to  a  new  trial ;  Oreentr  v.  Abrahams,  2  A.L.R.,  13. 

The  Court  will  not  interfere  with  the  verdict  of  a  jury  on  the  ground  that 
damages  are  excessive  unless  they  are  outiageous  or  calculated  on  a  wrong  prin- 
ciple ;  Campbell  v.  Commercial  Bank,  Knox  (N.S.  W.),  14  ;  or  unless  the  damages 
are  very  much  heavier  than  the  justice  of  the  case  deserves  ;  Hodt^on  v.  O^Britn,  2 
W.N.  (N.S.W.),  2  ;  or  unless,  having  regard  to  all  the  circumstances  of  the  case, 
the  Court  think  that  the  damages  are  so  large  that  no  jury  could  reasonably  have 
given  them  ;  Lets  v.  Evans,  12  N.S.  W.L.R.,  7. 

The  Court  is  very  chary  of  exercising  its  power  on  this  ground ;  Fleming  v. 
Commissiontr  for  Railicays,  2  W.N.  (N.S.W.),  66.  But  a  new  trial  will  be 
granted  where  the  damages  are  not  fair  and  reasonable,  and  bear  no  proportion  to 
the  position  of  the  plaintiff  and  the  nature  of  the  injuries  ;  AlcWhanntU  v.  Com- 
mi^ioners  for  Railways,  10  W.N.  (N.S.W,),  101. 
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In  some  cases  where  the  damage  was  excessive  the  Court  has  made  it  a  con- 
dition that  if  the  plaintiff  accepts  a  reduced  sum  the  new  trial  will  be  refused  ; 
Buckle  V.  Horden,  11  W.N.  (N.S.W.),  70.  Where  in  an  action  for  tort  against  a 
sheriff  he  neglected  to  tender  evidence  in  mitigation  of  damages,  the  Court  held 
that  they  were  not  justified  in  saying  the  jury  were  manifestly  wrong  or  the 
damages  were  such  as  reasonable  men  should  not  have  given ;  O'Connor  v.  Sheriff 
of  Queensland,  4  Q.L.J.,  213. 

Insuffici£NT  Damages. — In  an  action  tried  before  a  jury,  the  jury  assessed 
the  damages  at  £55  ;  the  Judge  before  whom  the  trial  was  held  was  dissatisfied 
with  the  verdict.  On  a  motion  for  a  new  trial,  it  was  held  that,  unless  the 
defendant  consented  to  judgment  for  an  additional  amount  of  damages  a  new 
trial  would  be  granted;  Little  v.  T.  K.  Bennel  and  Woolcock  Ltd,,  26  V.L.R., 
247. 

Where  the  finding  by  the  jury  was  unreasonable  a  re-assessment  was  allowed  ; 
Williama  v.  Union  Bank  of  A  ustralia  Ltd, ,  5  Q.  L.J. ,  99.  In  actions  for  defamation 
where  the  verdict  has  been  found  for  the  plaintiff,  the  Court  will  not  grant  a  new 
trial  on  the  ground  of  the  smallness  of  the  damages  awarded ;  Donkin  v.  The 
Brisbane  Newspaper  Go,  Ltd.,  3  S.C.R.  (Q.),  186. 

Where  it  was  uncertain  whether  the  damages  in  an  action  would  or  would  not, 
if  properly  assessed,  have  exceeded  an  amount  paid  into  Court,  a  new  trial  was 
ordered  ;  McNutt  v.  Widgee  D.B,,1  Q.L.J.,  75. 

Fkesh  Evidence.—A  new  trial  will  not  be  granted  upon  the  ground  that 
fresh  evidence  has  been  discovered  which  could  not  with  reasonable  diligence 
havo  been  discovered  before  the  trial,  unless  that  fresh  evidence  is  so  conclusive 
as  to  make  it  practically  certain  that  the  verdict  would  be  different  if  it  were 
adduced  ;  Young  v.  Kershaw ,  81  L.T.,  531.  On  an  application  for  a  new  trial  on 
the  ground  that  the  respondent  was  taken  by  surprise  at  the  trial,  and  that  fresh 
evidence  has  been  discovered  since  the  trial,  it  must  be  clearly  shown  that  if  the 
additional  testimony  had  been  brought  forward  at  the  first  trial,  it  ought  to,  or 
would,  have  led  the  jury  to  a  different  conclusion  from  that  at  which  they 
arrived;  McUpas  v.  Malpas,  11  V.L.R.,  670. 

A  new  trial  will  not  be  granted  where  the  fresh  evidence,  if  given,  would  not 
necessarily  turn  the  case  in  applicant's  favor ;  Johnston  v.  Loaney,  5  W.N. 
(N.S.W.),  10.  On  application  for  a  new  trial  on  this  ground,  the  question  is 
whether  there  is  a  probability  of  the  new  evidence  inducing  a  new  jury  to  upset 
the  verdict  of  the  first  jury ;  per  Lilley,  C.J.,  in  Gorrit  v.  Goldsmith,  4  Q.L.J., 
37  ;  Brandon  v.  Bouell,  3  S.C.R.  (Q.),  12. 

Misdirection. — A  new  trial  will  not  be  granted  on  the  ground  of  misdirec- 
tion, unless  the  misdirection  amounts  to  a  withdrawal  from  the  jury  of  a  question 
which  ought  to  have  been  submitted  to  them  and  might  have  influenced  their 
verdict,  or  unless  some  substantial  wrong  or  miscarriage  of  justice  has  been 
occ€isioned  thereby ;  Bray  v.  Ford  (1896),  App.  Cas.,  44.  The  Court,  in  granting 
an  application  for  a  new  trial  on  the  ground  of  misdirection,  may,  if  of  opinion 
that  appellant's  counsel  should  have  draMm  attention  to  the  misdirection,  order 
that  the  costs  of  the  application  shall  abide  the  event  of  the  new  trial ;  Ritchie  v. 
The  Victorian  Railways  Gommissioner,  25  V.L.R.,  272.  For  other  cases  on  mis- 
direction see  Annual  Practice,  1903,  p.  538. 
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Where  a  Judge  has  wrongly  or  imperfectly  directed  a  jury,  the  verdict, 
whether  right  or  wrong,  niuat  be  set  aside;  Strickland  v.  McCulloch,  8  L.K 
(N.S.W.),  324;  Low  v.  Fair/ax,  16  W.N.  (N.S.W.),  113. 

Impropeb  Admission  of  Evidence. — The  improper  reception  of  evidence  is 
not  sufficient  ground  for  a  new  trial  where  there  is  abundant  evidence,  properly 
received,  to  support  the  verdict,  and  the  error  appears  to  have  been  compensated 
for  by  the  Judge's  charge  to  the  jury  ;  Oreeiier  v.  Abrahams,  2  A.L.R.,  13.  On 
an  application  for  a  new  trial  upon  the  ground  of  the  improper  admission  of 
evidence,  the  burden  of  showing  that  some  substantial  wrong  or  miscarriage  has 
been  occasioned  in  the  trial  thereby  is  upon  the  applicant;  Boyett  v.  Boyett, 
19  A.L.T.,  41. 

Where  it  clearly  appears  that  there  was  evidence,  independently  of  that 
improperly  received,  to  support  the  verdict,  the  Court  will  not  order  a  new  trial 
on  the  ground  of  the  improper  reception  of  such  evidence  ;  Gordon  v.  The  Bank 
o/N.S.W.,  7  N.S.W.L.R.,  122;  nor  will  it  be  granted  if  such  evidence  is  not 
material,  nor  if,  though  it  be  material,  there  is,  independently  of  it,  evidence  to 
support  the  verdict;  Cross  v.  Ooode,  8  N.S.W.L.R.,  255.  If  the  evidence 
improperly  received  could  not  have  affected  the  minds  of  the  jury,  or  where  apart 
from  such  evidence  the  verdict  could  not  have  been  supported  if  it  had  been  found 
the  other  way,  it  will  be  refused  ;  Goodsell  v.  Xational  Bank  of  Australasia,  11 
N.S.W.L.R.  (K),  156. 

Where  at  a  trial,  evidence  had  been  admitted  which  was  irrelevant,  and  which 
tended  to  distract  the  minds  of  the  jury  from  the  question  of  fact  which  they  had 
to  try,  and  to  create  in  their  minds  an  undue  bias  in  favour  of  the  defendants,  a 
new  trial  was  directed  to  be  had  ;  Bartlty  v.  Row,  1  S.C.R.  (Q.),  33.  Compare 
also  Cameron  v.  Hay,  1  S.C.R.  (N.S.W.),  App.,  7. 

A  new  trial  will  not  be  granted  if  a  Judge  allows  evidence  to  be  given  in  reply 
which  might  have  been  given  in  chief  ;  R.  v.  Chantler,  12  N.S.  W.L.R.,  116. 

Where  a  document  rejected  at  the  trial  as  inadmissible  by  mistake  was  sent 
to  the  jury  with  other  exhibits,  a  new  trial  was  granted,  but  on  terms  as  to  costs ; 
Hegherly  v.  National  Life  Association,  8  W.N.  (N.S.  W.),  122. 

A  new  trial  will  not  be  granted  for  the  improper  rejection  of  evidence  where 
the  evidence,  if  received,  would  become  immaterial,  nor  where,  assuming  the 
rejected  evidence  to  have  been  received  a  verdict  in  favor  of  the  party  for  whom 
it  was  offered  would  have  been  clearly  and  manifestly  against  the  weight  of 
evidence  and  certainly  set  aside  upon  application  to  the  Court  as  an  improper 
verdict;  Baynes  v.  Osborne,  4  S.C.R.  (Q.),  1. 

Tampering  with  Jury  Panel.— To  tamper  with  the  jury  panel  is  as  much 
an  interference  with  justice  as  to  tamper  with  the  jury  who  actually  try  the  case ; 
Parker  v.  Falkiner,  10  N.S.  VV.L.R.,  7. 

Where  a  magistrate  took  part  in  revising  a  jury  list  and  afterwards  brought 
an  action  before  a  jury  taken  from  the  same  list,  though  the  defendant  was  not 
entitled  as  a  matter  of  right  to  a  new  trial,  yet  with  a  view  to  the  purity  of  the 
administration  of  justice  the  Court  granted  a  new  trial  on  certain  disputed  issues  ; 
Rickelson  v.  Barbour,  1  S.C.R.  (N.S.),  N.S.W.,  193. 
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Questions  decided  improperly  by  Judge.— Where  on  a  trial  by  a  Judge 
and  jury  a  Judge  decided  a  question  not  left  by  the  parties  to  him  to  decide,  a 
new  trial  was  ordered  ;  Cashman  v.  No.  7  North  Golden  0,AI,  Co.,  7  Q.L.J^ 
152. 

Grounds  not  relied  oy  at  the  Trial. — Where  a  particular  course  of  pro- 
ceeding is  adopted  at  the  trial,  the  unsuccessful  party  will  not  be  allowed  on  an 
application  for  a  new  trial  to  come  into  Court  and  set  up  a  new  ground  altogether  ; 
Broicnv.  Fletcher,  5  N.S.  W.L.R.,  393.  If  apart  from  misdirection  or  wrong 
admission  or  rejection  of  evidence  any  pomt  of  law  arises  on  the  evidence,  it  may 
be  taken  afterwards ;  Dwytr  v.  Herman,  2  N,S.W.L.R.,  280.  A  party  is  not 
entitled  to  a  new  trial  upon  any  ground  founded  upon  his  own  default ;  Hempsttd 
V.  Gardiner,  5  S.C.R.  (Q.),  109. 

Unauthorized  View.— It  would  appear  that  a  view  of  the  locus  by  a  jury- 
without  any  order  of  the  Judge  is  a  ground  for  a  new  trial ;  GHtton  v.  7'Ae 
Railway  Commiseiotura,  18  W.N.  (N.S.  W.),  86.  j 

Inconsistent  Findings. — A  new  trial  will  be  ordered  where  the  findings  of 
the  jury  are  inconsistent;  Christie  v.  Harvey,  3  W.A.L.R.,  21 ;  Qoldsworthy  v. 
The  Brilliant  Extended  G.Af.  Co.,  9  Q.L.J.,  254 ;  Raphen  v.  Adams,  23  V.L,R., 
187. 

Perverse  Verdict. — Where  a  jury  base  their  verdict  not  on  the  legal  merits 
of  the  case,  but  upon  what  they  consider  fair,  the  verdict  will  not  stand  ;  Conlon 
V.  M'Guigan,  5  N.S.W.L.R.,  205;  see  also  Spencer  v.  Hams,  11  N.S.W.L.R., 
21.  Where  a  jury  are  rightly  instructed  as  to  the  law,  but  disregard  the  directions 
of  the  Court,  the  granting  of  a  new  trial  is  a  matter  of  right  which  the  injured 
party  may  demand,  notwithstanding  a  second  concurring  verdict ;  Fitch  v.  The 
Liverpool  and  London  F.  and  L.  Ins.  Co.,  1  S.C.R.  (N.S.W.),  269. 

Affidavits  BY  Jurors. — Jurymen  have  no  right  to  disclose  what  takes  place 
in  consultation,  and,  therefore,  the  Court  cannot  look  at  affidavits  made  as  to  what 
took  place  in  the  jury  room  ;  Hegherty  v.  National  Life  Assn.,  8  W.N.  (N.S.W.), 
122.  The  Court  will  not  receive  affidavits  by  jurors  as  to  the  misconduct  of  the 
jury  in  arriving  at  a  verdict,  nor  affidavits  of  other  persons  containing  statements 
made  by  jurors  to  the  deponents  as  to  misconduct;  Clamp  v.  Lyne,  11  W.N. 
(N.S.W.),  108;  Brtnnan  v.  Russell  1  S.C.R.  (N.S.W.),  300.  The  Court  will, 
however,  hear  an  affidavit  made  by  a  juryman  who  is  charged  with  misconduct ; 
Perdriau  v.  Moore,  9  N.S.W.L.R.,  143.  Where  a  plaintiff  is  charged  with 
improperly  conversing  with  jurymen  at  a  view,  the  affidavits  of  jurors  are 
admissible  to  show  what  really  occurred ;  Slocombe  v.  Municipal  Council  of 
Sydney,  5  W.N.  (N.S.W.),  14. 

Omission  of  Questions  to  Jury.— Where  the  Privy  Council  were  of  opinion 
that  the  questions  necessary  for  the  proper  determination  of  the  case  had  not  been 
left  to  the  jury,  a  new  trial  was  ordered  ;  Brabant  di  Co,  v.  King,  (1895)  A.C.,  632. 
See  also  as  to  new  trials  on  this  ground.  Commercial  Bank  of  Australia  Ltd.  v. 
Boyd,  4  Q.L.J.,  14;  Union  Bank  of  Australia  Ltd.  v.  Raine,  6  Q.L.J.,  58;  Loxo 
V.  Fairfax,  16  W.N.  (N.S.W.),  113. 

Cross- actions. — W^here  cross-actions  involving  the  same  questions  of  law  and 
fact  are  separately  tried  with  the  result  that  contradictory  verdicts  are  obtained. 
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if  the  evidence  at  each  trial  is  bo  fairly  balanced  that  a  jury  might  reasonably  find 
either  way,  both  cases  ought  to  be  tried  again,  not  separately,  but  together.  The 
Court,  in  such  a  case,  can  neither  be  called  upon  to  exercise  the  functions  of  a 
jury,  nor  to  issue  contradictory  decrees.  It  was  held  by  the  Privy  Couucil, 
affirming  the  judgment  of  the  Supreme  Court  of  New  South  Wales  (7  N.S.  W.L.R., 
207),  however,  in  this  case,  that  one  of  the  verdicts  should  be  set  aside  as  against 
the  weight  of  evidence ;  A.  S.  X,  Co,  v.  Smilh,  10  N.S.W.L.R.,  150. 

Concluded  by  Recent  Decision. — In  New  South  Wales  it  was  held  that  a 
motion  for  a  rule  absolute  for  a  new  trial  concluded  by  a  decision  in  a  different 
case  pronounced  after  the  rule  nisi  was  granted,  will  be  dismissed  with  costs ; 
McPhUlamyw  Green,  4  W.N.  (N.S.W.),  31. 

View  op  Locus  by  Court.— In  New  South  Wales  on  a  new  trial  motion  in  a 
land  resumption  case,  on  the  ground  that  the  damages  were  excessive,  as  the  evi- 
dence before  the  Court  was  very  conflicting,  the  members  of  the  Court  visited  the 
land,  and,  after  seeing  it,  came  to  the  conclusion  that  the  damages  were  excessive, 
and  ordered  a  new  trial ;  O'Brien  v.  Minister  of  Worhn,  2  W.N.  (N.S.  W.),  99. 

Information  obtained  out  of  Court. — Where  it  was  shown  that  one  of  the 
jurors  trying  a  collision  case  improperly  conversed,  during  an  adjournment  of  the 
Court,  with  one  of  the  witnesses  near  the  scene  of  the  collision,  as  to  the  causes 
which  led  thereto,  a  new  trial  was  granted,  but  on  terms  ;  Perdriau  v.  Moore,  9 
N.S.W.L.R.,  143.  If  any  information  pertinent  to  the  case  be  given  to  a  juror 
at  a  view,  there  must  be  a  new  trial,  even  though  such  information  be  true  in 
fact ;  Smith  v.  Nield,  10  N.S.  W.L.R.,  171. 

Misconduct  of  Juror. — The  Court  will  not  grant  a  new  trial  on  the  ground 
of  misconduct  of  a  juror  unless  there  is  clear  and  precise  evidence  before  the  Court 
to  show  that  the  juror  has  been  guilty  of  misconduct ;  Cox  v.  Bath,  14 
N.S.W.L.R,,  263. 

Interkst  of  Juror. — Where  on  a  trial  of  an  issue  to  decide  the  ownership  of 
property,  one  of  the  jurors  was  a  judgment  creditor  of  a  person  whose  assets  would 
be  materially  increased  or  decreased  by  the  result  of  the  verdict,  and  the  juror 
made  an  affidavit  that  he  was  not  aware  at  the  time  of  the  trial  that  the  verdict 
could  have  the  slightest  influence  on  his  claim  against  his  judgment  debtor,  a  new 
trial  was  refused ;  Bartley  v.  Rowt,  1  S.C.R.  (Q.),  33. 

Misconduct  of  Parties  with  Jurors. — A  casual  conversation  between  a 
jnror  and  a  party  during  the  hearing  of  an  action  on  matters  entirely  foreign  to 
the  action,  is  not  a  ground  for  new  trial ;  Butt  v.  M^DonaJd,  7  Q  L.  J.,  68 ; 
of.  also  Tahrett  v  Waktly,  10  N.S.  W.L.R.,  77  ;  Chapman  v.  Broughton,  5  W.N. 
(N.S.W.),  33.  A  new  trial  was  refused  where  the  ground  was  that  the  defendant, 
whilst  the  jury  were  having  a  view,  frequently  addressed  them,  and  invited  them 
to  dinner,  and  gave  them  fruit ;  Doyfe  v.  Sattkr,  7  W.N.  (N.S.  W.),  53. 

Where  a  defendant  during  the  trial  accosted  a  juryman  with  whom  he  was 
not  acquainted,  and  said  **  Are  you  going  to  see  the  land  ?"  to  which  the  jurj'man 
replied,  **  I  think  not,  but  I  believe  we  could  settle  the  matter  better  by  doing 
so,"  the  case  was  sent  down  for  a  new  trial ;  McRoherts  v.  Carter,  9  N.S.  W.L.R.» 
458. 
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Insanity  AT  Trial.  — Where  the  defendant,  whose  sanity  was  unsuspected, 
by  his  eccentric  conduct  caused  a  verdict  for  large  damages  to  be  returned 
against  him,  a  new  trial  was  granted  ;  TeoA  v.  Kennedy,  2  N.S.  W.L.R.,  55. 

Bankruptcy  of  a  Party. —In  an  action  on  a  cheque  the  jury  found  a  verdict 
for  the  defendant,  and  after  a  rule  n^i  for  a  new  trial  had  been  obtained  the 
defendant  became  bankrupt.  The  motion  for  the  rule  absolute  was  adjourned  to 
enable  the  plaintiff  to  apply  to  the  Judge  in  Bankruptcy  for  leave  to  proceed,  and 
leave  having  been  obtained,  the  Court  made  the  rule  absolute.  On  the  motion 
for  the  rule  absolute,  the  official  assignee  not  appearing,  it  was  held  tliat  the 
bankrupt  was  not  entitled  to  be  represented  ;  Henry  v.  Baminger,  13  W.N. 
(N.S.W.).  126. 

General  Verdict,  several  Counts.— In  New  South  Whales  it  has  been  held 
that,  where  there  are  several  counts  in  the  declaration,  and  the  jury  return  a 
general  verdict,  the  verdict  cannot  stand  unless  there  is  evidence  to  support  each 
count ;  Lamb  v.  West,  16  N.S.W.L.R.,  120.  This  rule,  however,  does  not  apply 
when  the  whole  case  is  identical,  and  the  amount  of  damages  necessarily  the  same 
under  each  count ;  Hodge  v  Budd,  19  W.N.  (N.S.  W.),  119. 

Surprise. — In  New  South  Wales  it  was  held  that  the  strict  rules  of  law  as 
to  surprise  do  not  bind  the  Equity  Judge.  If  facts  are  brought  to  his  knowledge 
after  the  trial  of  an  issue  which  have  a  disturbing  influence  on  his  mind  it  is  hiii 
duty  to  have  the  matter  further  investigated ;  Goodsell  v.  National  Bank,  11 
N.S.W.L.R.  (E.),  32. 

It  is  never  granted  on  the  ground  of  surprise  unless  a  clear  case  is  made  out 
by  the  party  moving  ;  Sew  Zealand  Ins.  Co.  v.  SoxUh  Australian  Ins,  Co.,  1  S.C.R. 
(N.S.),  N.S.W.,  214  ;  or  the  verdict  is  substantially  wrong ;  Seivlv.  Hill,  1  W.N. 
(N.S.W.),  75.  A  new  trial  was  refused  on  the  ground  of  surprise  where  the 
defendant  at  the  trial  did  not  ask  for  a  postponement ;  Lakeman  v.  Jardine,  2 
W.N.  (N.S.W.),  17.  Surprise  by  putting  in  unregistered  deeds;  see  Stuart  v. 
Barayenne,  2  N.S.  W.L.R..  315  ;  4  N.S.W.L.R.,  365. 

A  new  trial  on  this  ground  is  not  a  matter  of  right,  but  it  is  in  the  discretion 
of  the  Court ;  Newcomen  v.  Gorrigan,  \  N.S.  W.L.R.,  358. 

Where  a  successful  party  was  afterwards  convicted  for  perjury,  a  new  trial 
was  granted  on  terms ;  Longworth  v.  Campbell,  3  N.S.  W.L.R.,  329. 

The  jurisdiction  of  the  High  Court  to  hear  and  determine  applications  for  new 
trials  must  be  exercised  by  a  Full  Court ;  Jud,  Act,  see.  20.  On  the  granting  of 
a  new  trial  the  Court  may  impose  conditions  and  direct  admissions  and  may  grant 
it  generally  or  on  some  particular  points ;  H.C.P.  Act,  sec.  14.  As  to  procedure 
on  application  for  a  new  trial,  see  Rules  of  Court,  Part  II. ,  Appeal  Rules. 

Kormofjudjf-  37.  The  High  Court  in  the  exercise  of  its  appellate  luris- 

ment  on  appeal.  ®  ur  o 

U.S.  709.  diction   may  affirm  reverse  or  modify  the  judgment  appealed 

from,  and  may  give  such  judgment  as  ought  to  have  been  given 
in  the  first  instance,  and  if  the  cause  is  not  pending  in  the  High 
Court  may  in  its  discretion  award  execution  (a)  from  the  High 
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Court  or  remit  the  cause  to  the  Court  from  which  the  appeal 
was  broufifht  for  the  execution  of  the  judgment  of  the  High 
CJourt ;  and  in  the  latter  case  it  shall  be  the  duty  of  that  Court 
to  execute  the  judgment  of  the  High  Court  in  the  same  manner 
as  if  it  were  its  own  judgment. 

(a)  Bxeoution.— As  to  execution  against  or  by  the  Commonwealth  or 
States,  see  Jud,  Act,  sees.  65,  et  seq,  ;  as  to  execution  generally,  see  H.C.P.  Act, 
«ec.  26. 

Part  VI. — Exclusive  and  Invested  Jurisdiction. 

3&  The  jurisdiction  of  the  High  Court  shall  be  (a)  exclusive  Mattewin  wWch 
of  the  jurisdiction  of  the  several  Courts  of  the  States  in  the  *5^^8j^9^?^'*^ 
following  matters : — 

(a)  Matters  arising  directly  under  any  treaty  (6)  ; 

(6) .  Suits  between  States  (c),  or  between  persons  suing  or 
being  sued  on  behalf  of  diflferent  States,  or  between 
a  State  and  a  person  suing  or  being  sued  on  behalf 
of  another  State ; 

(c)  Suits  by  the  Commonwealth  (d),  or  any  person  suing 

on  behalf  of  the  Commonwealth,  against  a  State, 
or  any  person  being  sued  on  behalf  of  a  State ; 

(d)  Suits  by  a  State  (e),  or  any  person  suing  on  behalf  of 

a  State,  against  the  Commonwealth  or  any  person 
being  sued  on  behalf  of  the  Commonwealth ; 

(e)  Matters  in  which  a  writ  of  mandamus  or  prohibi- 

tion is  sought  against  an  officer  of  the  Common- 
wealth or  a  federal  Court. 

(a)  "BxclUBive."— Under  the  Constitution  (sec.  77,  n.).  Parliament  is 
authori2sed  to  define  the  extent  to  which  the  jurisdiction  of  any  Federal  Court  is 
to  be  exclusive  **  of  that  which  belongs  to  or  is  invested  in  the  Courts  of  the  States." 
But  this  power  is  confined  to  those  "  matters  mentioned  in  the  last  two 
sections,"  viz.,  sees.  75  and  76.  This  exclusiveness  of  jurisdiction  can  only  be 
secured  by  two  steps  or  stages  of  legislation.  First  the  Court  to  be  made  exclusive 
must  have  jurisdiction  conferred  either  by  the  Constitution  or  by  some  federal 
law  and,  secondly,  the  extent  of  such  exclusiveness  must  be  defined.  Thus 
Parliament  can,  at  once,  declare  that  the  jurisdiction  of  the  High  Court  in  matters 
enumerated  in  sec.  75  is  exclusive  of  **  that  which  belongs  to  or  is  invested  "  in  the 
State  Courts,  but  it  could  not  declare  that  the  jurisdiction  of  the  High  Court  in 
matters  enumerated  in  sec.  76  is  exclusive  until  it  has  actually  conferred  jurisdic- 
tion on  the  High  Court  in  those  matters. 
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The  words  **  belongs  to  or  iuvested  in  "  must  refer  either  to  jurisdiction  inher- 
ently belonging  to,  or,  by  State  law  invested  in,  the  State  Court.  Federal  jurisdic- 
tion is  not  defined  by  the  Constitution,  and  it  is  not  quite  clear  what  concurrent 
jurisdiction  the  State  Courts  may  have  in  matters  of  federal  jurisdiction.  It  h»« 
been  contended  that  under  the  Constitution,  clause  5,  all  federal  laws  could  be 
enforced  in  the  Courts  of  the  States.  Sec.  77  seems  to  imply  (1)  that  the  St&te 
Courts  possess  some  concurrent  federal  jurisdiction  of  which  it  may  be  desirable  to 
deprive  them  and  (2)  that  the  State  Courts  may  lack  some  concurrent  jurisdictiori 
with  which  it  may  be  desirable  to  clothe  them. 

If  a  case  be  within  the  ordinary  jurisdiction  of  a  State  Court  it  has  beer> 
held,  in  the  United  States,  that  the  State  Court  could  take  cognizance  of  it 
notwithstanding  that  it  arose  under  rights  acquired  by  the  Constitution  or  » 
federal  law  ;  Kent  Com.y  I.,  397.  In  Clofiin  v.  Ilotiseman,  93  U.S.,  130,  it  was  ruled 
that  an  assignee  in  bankruptcy,  under  federal  bankrupt  law,  could  sue  in  a  State 
Court.  It  has  been  settled  wherever  the  judicial  power  of  the  United  States  i& 
not,  in  its  nature,  exclusive  of  State  authority  it  may,  at  the  option  of  Congress, 
be  made  so;  Kent  Com.^  I.,  39^7  ;  Coole.y  Const.  Lim.y  18.  This  provision  of  th^ 
Australian  Constitution  is,  therefore,  merely  an  explicit  enactment  of  what,  in  the 
Constitution  of  the  United  States,  has  been  held  to  be  implied.  Quick  and 
Oarran^H  Annot.  Const..,  p.  802. 

(b)  **  Treaty." — This  sub-section  does  not  give  the  High  Court  original 
jurisdiction  over  treaties— that  is  given  by  the  Constitution,  sec.  75  (i.)— it  merely 
declares  that  the  jurisdiction  is  exclusive  of  the  State  Courts.  As  to  the  nature  of 
this  judicial  power,  see  note  to  Jud.  Act^  sec.  30,  p.  104. 

(C)  "Between  States.*'— The  Constitution, sec.  75  (iv.)  gives  the  High 
Court  original  jurisdiction  of  matters  between  States,  subject,  however,  to  the 
Parliament  passing  laws  conferring  rights  to  proceed  against  a  State  in  mattera 
within  the  limits  of  the  judicial  power.  The  right  of  one  StAte  to  bring  a  suit 
against  another  state  is  conferred  by  the  Judiciary  Act^  sec.  59  {infra) ;  sec.  38  (6> 
merely  declares  the  jurisdiction  of  the  High  Court  in  such  suits  to  be  exclusive. 

(d)  **By  the  Ooininon'Wealth.''-^The  Constitution,  sec.  75(111.),  gives 
the  High  Court  original  jurisdiction  in  matters  in  which  the  Commonwealth  is  a- 
party.  This  sub-section  declares  that  in  suits  by  the  Commonwealth  against  a 
State  the  High  Court  shall  have  exclusive  jurisdiction,  but  in  suits  against  the 
Commonwealth  authorized  by  sec.  56  {infra)  the  High  Court  has  concurrent 
jurisdiction  with  the  Supreme  Courts  of  States. 

(e)  '*  Suits  by  a  State  a^rainst  the  Oommon-wealth."— The  Con- 
stitution  (sec.  78)  authorizes  Parliament  to  pass  a  law  confeiring  right  to  proceed 
against  the  Commonwealth.  This  power  has  been  exorcised  in  the  Judiciary  Act, 
sec.  57,  which  enables  a  State,  in  respect  of  a  claim  founded  on  contract  or  tort, 
to  bring  a  suit  against  the  Commonwealth  in  the  High  Court ;  sec.  38  (d),  declarc» 
this  jurisdiction  to  be  exclusive. 

(f)  **  Mandamus  or  prohibition."— The  Constitution,  (sec.  75,  v.),  give» 
the  High  Court  original  jurisdiction  in  matters  of  mandamus,  prohibition  and 
injunction  against  federal  officers  or  a  federal  Court.  By  this  sub-section  that 
jurisdiction  is  made  exclusive  in  mandamus  and  prohibition. 

See  also  note  to  sec.  33,  supra. 
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89.  (1)  The  jurisdiction  of  the  High  Court  in  matters  (a)  Jlon^'^suJ^*^ 
not  mentioned  in  the  last  preceding  section  shall  be  exclusive  of  the  niattew^"  ^^^^ 
jurisdiction  of  the  several  Courts  of  the  States,  except  as  pro- 
vided in  this  section. 

(2)  The  several  Courts  (6)  of  the  States  shall  within  the 
limits  (c)  of  their  several  jurisdictions,  whether  such  limits  are  as 
to  locality,  subject-matter,  or  otherwise, be  invested  (d)  with  federal 
jurisdiction,  in  all  matters  (e)  in  which  the  High  Court  has  original 
jurisdiction  or  in  which  original  jurisdiction  can  be  conferred 
upon  it,  except  as  provided  in  the  last  preceding  section,  and 
subject  to  the  following  conditions  and  restrictions  : — 

(a)  Every  decision  of  the  Supreme  Court  of  a  State,  or 
any  other  court  of  a  State  from  which  at  the 
establishment  of  the  Commonwealth  an  appeal  lay 
to  the  Queen  in  Council,  shall  be  final  and  con- 
clusive except  so  far  as  an  appeal  (/)  may  be  brought 
to  the  High  Court. 

(6)  Wherever  an  appeal  (g)  lies  from  a  decision  of  any 
Court  or  Judge  of  a  State  to  the  Supreme  Court  of 
the  State,  an  appeal  from  the  decision  may  be 
brought  to  the  High  Court. 

(c)  The  Higli  Court  may  grant  special  leave  to  appeal  special  leave  to 

to  the  High  Court  from  any  decision  of  any  Court  sute^couru 
or  Judge  of  a  State  notwithstanding  that  the  law  proh^*|Sa^u 
of  the  State  may  prohibit  (h)  any  appeal  from  such 
Court  or  Judge. 

(d)  The  federal  jurisdiction  of  a  Court  of  summary  (i)  ^^'^f!  ^^'g,,. 
jurisdiction  of  a  State  shall  not  be  judicially  exer-  c^Jr^^f,^^^ 
cised  except  by  a  Stipendiary  or  Police  or  Special  dSn'^^"*'^" 
Magistrate,  or  some  Magistrate  of  the  State  who 

is  specially  authorized  by  the  Governor-General  to 
exercise  such  jurisdiction. 

(a)  **In  matters  not  mentioned  in  the  last  preceding:  sec- 
tion.^— When  the  Judiciary  Bill  was  first  introduced  into  the  House  of  Repre- 
sentatives, it  proposed  to  confer  upon  the  High  Court  all  the  **  additional 
original"  jurisdiction  permitted  by  the  Constitution,  sec.  76.  Subsequently, 
however,  the  '* additional  original"  jurisdiction  of  the  High  Court  was  reduced 
to  that  included  in  sec.  76,  sub-sec.  1,  viz.,  **any  matter  arising  under  the  Con- 
stitution, or  invoking  its  interpretation."    The  original  bill  also  declared  what 
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should  be  the  exclusive  jurisdiction  of  the  High  Court  in  terms  almost  the  same 
as  they  now  appear  in  sec.  38.  The  bill  then  went  on  to  declare,  as  it  noiv 
declares  in  sec.  39,  that  the  jurisdiction  of  the  High  Court  **  in  matters  not 
mentioned  in  the  last  preceding  section  "  uhall  be  exclusive  of  **  the  jurisdiction  of 
the  several  Courts  of  the  States,"  &c.  On  the  construction  of  sec.  39,  as  it  now 
stands,  the  question  arises — What  are  the  "  matters  not  mentioned  in  the  last 
preceding  section  ?  "  In  the  original  Bill,  it  was  quite  obvious  that  the  *'  matters 
not  mentioned  in  the  last  preceding  section "  were  the  residue  of  the  original 
jurisdiction  of  the  High  Court  left,  after  deducting  the  matters  deOned  in  the 
preceding  section,  such  as  those  relating  to  treaty  and  suits  by  and  against  the 
Commonwealth  and  the  States.  Such  residue  included  matters  '*  between 
residents  of  different  States,"  "arising  under  the  Constitution,"  "arising  under 
Federal  laws,"  "  Admiralty  and  Maritime  jurisdiction,"  &c.  These  matters  were 
also  declared  to  be  within  the  exclusive  jurisdiction  of  the  High  Court,  subject, 
however,  to  a  conditional  grant  of  original  jurisdiction  to  the  State  Courts.  This 
form  of  drafting  was  adopted  for  special  reasons,  which  will  be  found  fully 
explained  in  a  note  to  subsequent  words  in  the  section  now  under  review,  viz., 
"invested  with  Federal  jurisdiction."  If  the  Bill  had  remained  unaltered  as 
regards  the  original  jurisdiction  of  the  High  Court,  the  construction  of  sec.  39  (i.), 
although  somewhat  ambiguous,  would  have  been  workable,  but  after  the  altera- 
tion denying  the  High  Court  so  much  original  jurisdiction,  its  meaning  has  been 
made  very  obscure.  What  are  the  "  matters  not  mentioned  in  the  last  preceding 
section  ?  "  The  only  intelligible  answer  that  can  be  given  is — (1)  matters  referred 
to  in  the  Constitution,  sec.  75,  except  those  enumerated  in  the  Judiciary  Act,  sec. 
38;  and  (2)  matters  referred  to  in  the  Constitution,  sec.  76  (1).  It  is  submitted 
that  sec.  39  does  not  purport  to  confer  on  the  High  Court  original  jurisdiction 
additional  to  that  granted  by  sec.  30  ;  it  is  placed  there  M'holly  in  the  exercise  of 
power  conferred  by  the  Constitution,  sec.  77  (ii.).  It  would  not  be  proper  to  read 
into  sec.  39  (1)  the  comprehensive  words  of  sec.  39  (2)  "  in  all  matters  in  which 
the  High  Court  has  original  jurisdiction,  or  in  which  original  jurisdiction  can  bo 
conferred  upon  it."  One  paragraph  of  this  section  is  limited,  and  is  placed  there 
for  a  special  purpose,  whilst  the  other  invests  the  State  Courts  with  original 
jurisdiction  in  all  matters  whatsoever,  except  those  enumerated  in  the  preceding 
section. 

(b)  "The  several  Courts  of  the  States."— The  several  Couru  of 

the  States  within  the  limits  of  their  several  jurisdictions  are  by  sec.  39  invested 
with  original  Federal  jurisdiction  in  all  judicial  matters  contemplated  by  the 
Constitution,  except  those  mentioned  in  sec.  38,  which  exclusively  belong  to  the 
High  Court. 

Victoria. — The  powers  of  the  Supreme  Court  of  Victoria  may,  under  the 
Supreme  Court  Act  1890,  be  exercised  either  by  a  single  Judge  or  by  the  Full 
Court.  A  single  Judge  sitting  in  Court  may,  subject  to  appeal  in  civil  and  mixed 
matters  to  the  Full  Court,  hear  and  determine  all  motions,  causes,  actions, 
matters,  and  proceedings  not  required  by  law  to  be  heard  in  the  Full  Court.  By 
the  Amending  Supreme  Court  Act  of  1891,  a  single  Judge  can  dispose  of  all 
proceedings  by  way  of  appeal,  or  case  stated,  or  orders  to  review,  from  Courts  of 
General  Sessions  and  Petty  Sessions  respectively.  The  Full  Court  can  hear  and 
determine  all  appeals  from  a  single  Judge  of  the  Court,  from  the  Court  of  Mines, 
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the  Coart  of  Insolvency,  County  Court,  and  proceedings  by  way  of  appeal  or 
review  from  General  and  Petty  Sessions,  respectively,  referred  to  it  by  a  single 
Judge ;  also  all  motions  on  points  reserved  and  cases  stated,  whether  civil  or 
criminal.  The  Supreme  Court  has  also  general  criminal  jurisdiction  to  inquire 
into  indictable  ofifenoes. 

In  certain  proclaimed  districts  in  the  State  there  are  Courts  of  General 
Sessions  of  the  Peace  having  jurisdiction  to  inquire  into  a  limited  list  of 
indictable  offences  ;  also  to  hear  appeals  from  Courts  of  Petty  Sessions.  The 
decision  of  a  Court  of  General  Session  is  final  in  such  appeals,  except  that  the 
Court  may  refer  any  of  the  matters  on  which  its  decision  is  final  to  the  Supreme 
Court  for  special  determination.  Under  the  County  Court  Act  1890,  County 
Courts  have  jurisdiction  to  hear  and  determine  all  personal  actions  in  which  the 
amount  or  value  or  damages  sought  to  be  recovered  do  not  exceed  £500.  Any 
party  dissatisfied  with  a  judgment  or  order  of  a  Court  may  appeal  to  the  Supreme 
Court  in  the  form  of  a  case  stated  or  agreed  to  by  the  parties,  or  settled  by  the 
Judge.  There  is  also  an  alternative  form  of  appeal  to  the  Supreme  Court  by 
motion. 

Courts  of  Petty  Sessions  are  constituted  under  the  Juaticei  Act  1900,  sec.  57. 
They  have  summary  jurisdiction  in  minor  criminal  matters,  and  civil  jurisdiction 
in  matters  up  to  the  money  value  of  £50.  When  any  person  is  aggrieved  by  the 
summary  conviction  of  any  Court  of  Petty  Sessions,  by  which  he  is  ordered  to  be 
imprisoned  or  penalized  in  the  sum  of  £5,  he  can  appeal  to  the  General  Sessions. 
The  decision  of  the  Court  of  General  Sessions  is  final  in  most  cases  ;  the  Session, 
however,  can  state  a  case  for  the  determination  of  the  Supreme  Court,  in  which 
event  that  Court  finally  settles  the  matter.  A  person  aggrieved  by  a  summary 
conviction  or  order,  may,  instead  of  appealing  to  the  Sessions,  apply  to  a  Supreme 
Court's  Judge  in  Chambers  for  an  order  to  review  on  the  ground  that  there  has 
been  some  error  or  mistake  on  the  part  of  the  Court,  or  that  the  Court  had  no 
jurisdiction  to  convict  or  make  the  order.  No  order  to  review  is  granted  in 
respect  of  any  complaint  for  a  civil  debt  recoverable  summarily,  (1)  unless  the 
sum  involved  exceeds  £5,  or  (2)  unless  some  important  question  or  principle  of 
law  is  in  issue,  or  (3)  unless  there  was  no  jurisdiction  to  make  the  order.  After  a 
notice  of  appeal  to  the  General  Sessions  has  been  given,  the  parties,  by  consent 
and  by  order  of  a  Judge  of  the  Supreme  Court,  may  state  the  facts  of  the  case  for 
the  determination  of  the  Supreme  Court.  Among  other  Victorian  Courts  may  be 
mentioned  the  Court  of  Mines,  Warden's  Court,  Court  of  Insolvency,  Court  of 
Marine  Enquiry,  from  all  of  which  appeals  in  some  form  or  other  may  be  made  to 
the  Supreme  Court. 

The  question  may  arise  as  to  whether  **  Justices  "  sitting  in  Petty  Sessions, 
exercising  summary  jurisdiction,  constitute  **  Courts"  within  the  meaning  of  sec. 
39  (2)  so  as  to  be  invested  with  federal  jurisdiction.  In  Victoria,  prior  to  the 
passing  of  the  Act  No.  1458,  several  decisions  were  given  by  the  Supreme  Court 
which  drew  a  marked  distinction  between  Justices  sitting  and  acting  as  such,  and 
a  Court  of  Petty  Sessions  composed  of  Justices ;  In  the  Shire  of  Bevalla  v. 
WaUdtr,  16  V.L.R.,  p.  681  ;  12  A.L.T.,  71,  the  Full  Court  held,  that  under  the 
Local  Oovemment  Act  1874,  sec.  285,  any  Justice  or  Justices  sitting  as  magistrates 
had  power  to  hear  complaints  for  rates  up  to  any  amount,  but  that  the' jurisdiction 
of  Justices  sitting  as  a  Court  of  Petty  Sessions  was,  by  the  Justice  of  the  Peace 
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Act  1887,  sec.  59,  limited  to  complaints  for  rates  not  exceeding  £50.  In  Murphy 
V.  Rosmaiif  18  A.L.T.,  71,  a  case  arising  under  the  Marriage  Act  1890,  Mr. 
Justice  Hood  held,  that  an  order  of  maintenance  made  by  a  Court  of  Petty 
Sessions  purporting  to  be  in  pursuance  of  sec.  43  of  that  Act  which  gives  two 
Justices  authority  to  make  such  an  order  was  invalid  ;  such  an  order  could  be 
made  by  two  Justices  oifiy  and  not  by  a  Court  of  Petty  Sessions.  In  Uannan  v. 
Simpiotif  22  V.L.R.,  p.  532,  the  Full  Court  sustained  that  decision ;  per  curiam  : 
*'  The  Legislature  has  drawn  a  clear  distinction  between  Justices  and  a  Court  of 
Petty  Sessions. "  It  was  in  consequence  of  these  decisions  that  an  Act  was  passed 
by  ihe  Victorian  Parliament  conferring  on  Courts  of  Petty  Sessions  jurisdiction  to 
do  any  act  or  exercise  any  power  previously  conferred  by  statute  on  any  one  or 
more  Justices ;  Justices  Act  1896  (No.  1458). 

In  Buckingham  v.  Weatherupy  (1903)  25  A.L.T.,  61,  a  summons  was  issued  in 
Victoria  signed  by  a  Justice  under  the  Marriage  Act^  sec.  42,  and  served  on  the 
defendant  in  Western  Australia,  calling  on  him  to  show  cause  why  he  should  not 
support  his  illegitimate  child.  The  point  was  raised  that  the  summons  was  not  a 
writ  of  summons  issued  out  of  a  Court  of  Record  within  the  meaning  of  the 
Service  and  Execution  of  Process  Act  19<)1.  On  an  order  to  review,  it  was  held 
that  it  had  not  been  issued  out  of  any  Court  at  all,  and  consequently  the  Court  of 
Petty  Sessions  in  Melbourne  had  no  jurisdiction  to  make  a  maintenance  order 
against  the  defendant.  The  inconvenient  consequences  of  this  decision  could  be 
avoided  by  such  inter-State  summonses  being  issued  by  a  Court  of  Petty  Sessions 
instead  of  by  a  Justice. 

South  Australia. — The  Supreme  Court  of  South  Australia  is  composed 
of  a  Chief  Justice  and  two  Puisne  Judges.  Its  jurisdiction  extends  to  all 
matters  of  law  and  equity  and  the  application  of  all  remedies.  The  Supreme 
Court  Act  1878  (No.  116)  and  the  rules  framed  thereunder  now  regulate  the 
practice  and  procedure,  and  are  generally  based  on  the  practice  under  the 
English  Judicature  Acts,  upon  which,  in  the  matter  of  immediate  relief,  they 
are  in  some  respects  in  advance.  Law  and  equity  are,  as  in  England,  fused. 
Proceedings  are  by  action,  or  by  petition,  motion,  or  summons.  Actions  are 
tried  before  a  Judge  or  Judges  without  a  jury,  or,  when  either  party  requires  it, 
before  a  Judge  and  jury.  A  good  deal  of  the  business  is  disposed  of  by  a  Judge 
in  Chambers. 

Appeals  from  the  Supreme  Court  are  regulated  by  Act  No.  31  of  1855-6 
amended  by  Act  No.  15  of  1865,  and  may  be  taken  either  to  the  local  **  Court  of 
Appeals  "  of  the  State  or  to  the  Privy  Council.  The  local  Court  of  Appeals  is 
comprised  of  the  Governor  and  the  executive  Council  (with  the  exception  of  the 
Attorney-General),  but  is  almost  never  resorted  to.  Its  judgments  are  subject  to 
appeal  to  the  Privy  Council.  Appeals  lie  to  the  Privy  Council  against  judgments, 
orders,  decrees,  or  sentences  of  the  Supreme  Court  or  Court  of  Appeals  in  respect 
of  amounts  over  £500,  or  respecting  property  or  civil  rights  of  the  value  of  £500 
or  upwards,  on  notice  within  fourteen  days  and  security  for  costs  being  given. 

The  South  Australian  Local  Courts,  which  are  to  an  extent  analagous  to  the 
District  Courts  and  County  Courts  of  other  States,  were  established  by  Act  No.  15 
(1861)  which  has  been  amended  and  consolidated  into  the  Local  Courts  Act  1886. 
The  Local  Courts  are  divided  into  those  of  full,  and  those  of  limited,  jurisdiction. 
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Local  Courts  of  full  jarisdiotion  are  composed  of  either  a  Judge  of  the  Supreme 
Court  of  the  State,  with  or  without  a  jury,  or  of  a  Special  Magistrate  and  two 
Justices  of  the  Peace,  or  of  a  Special  Magistrate  and  a  jury  ;  and  Local  Courts  of 
limited  jurisdiction  consist  of  a  Special  Magistrate  or  two  Justices  of  the  Peace. 
The  business  is  so  apportioned  that  all  cases  in  the  Local  Court  of  Adelaide  of 
full  jui-isdiction,  in  which  the  amount  involved  is  £100  and  upwards,  are  heard  by 
a   Judge  of  the  Supreme  Court  with  or  without  a  jury.     For  the  purpose,  the 
Supreme  Court  is  proclaimed  the  place  of  sitting.     The  jurisdiction  is  defined  in 
section  30  of  the  Local  Courts  Act  1886.     Local  Courts  of  full  jurisdiction  have 
co$n>iz&nce  of  all  personal  actions  where  the  debt  or  damage  claimed  is  not  more 
than  four  hundred  and  ninety  pounds,  whether  on  a  balance  of  account  or  other- 
Mrise ;    and  in  any  action  for  recovery  of  a  balance  of  account  the  Court  has 
jurisdiction,  if  the  original  claim  has  been  reduced  to  four  hundred  and  ninety 
pounds,  or  less,  by  payment  or  by  any  sum  for  which  the  plaintiff  in  his  plaint  or 
particulars  of  demand  gives  the  defendant  credit.      Local  Courts  of  limited  juris- 
diction have  cognizance  of  all  like  actions  where  the  debt  or  damage  claimed  is 
not  more  than  twenty  pounds,  whether  on  a  balance  of  account  or  otherwise ; 
and   such  Courts  have  jurisdiction  where  the  original  claim  shall   have  been 
reduced  to  twenty  pounds  or  le^s  by  payment  or  by  any  sum  for  which  the  plain- 
tiff in  his  plaint  or  particulars  of  demand  gives  the  defendant  credit. 

Any  Local  Court  may  have  juusdiction  to  any  amount  by  written  consent  of  the 
parties,  but  only  Local  Courts  of  full  jurisdiction  have  cognizance  of  an  action  in 
which  the  title  to  any  corporeal  or  incorporeal  hereditament  or  easement  shall  in- 
cidentally come  in  question,  or  involving  a  question  in  relation  to  a  will  or  settlement. 
In  any  action  in  the  Supreme  Court  for  a  cause  within  the  jurisdiction  of  a  Local 
Court,  in  which,  if  for  contract,  less  than  £490  is  recovered,  or  for  trespass,  detinue, 
or  trover,  less  than  £100  is  recovered,  the  costs  on  the  Local  Court  scale  only  are 
recoverable,  unless  Supreme  Court  costs  are  certified  for.  Ejectment  proceedings 
in  respect  of  land  under  the  Real  Property  Act^  and  of  the  value  of  not  more  than 
£400,  may  be  taken  in  the  nearest  Local  Court  of  full  jurisdiction,  and  a  claim  for 
mesne  rents  or  profits  may  be  joined  if,  with  the  value  of  the  land,  it  does  not 
exceed  £400.  Ix)cal  Courts  of  full  jurisdiction  have  also  jurisdiction  in  cases  for 
the  recovery  of  tenements  where  neither  the  value  of  the  premises  nor  the  rent 
exceeds  £100  a  year.  Under  sec.  22  of  the  Insolvent  Act  1886,  certain  Local 
Courts  have  been  proclaimed  Local  Courts  of  Insolvency,  for  the  purpose  the 
Special  Magistrate  acting  as  Commissioner  of  Insolvency. 

In  the  sense  of  being  able  to  apply  equitable  remedies  Local  Courts  have  no 
equitable  jurisdiction,  but  the  word  **  law  "  is  defined  as  including  "equity." 
Under  sec.  109  of  the  Local  Courts  Act  1886  any  party  to  an  action  may,  by  leave 
of  the  Court,  avail  himself  of  a  defence  in  equity. 

Actions  of  £30  and  upwards  may  be  removed  into  the  Supreme  Court,  but  an 
order  for  transfer  is  seldom  applied  for.  The  presiding  Judge  or  Special 
Magistrate  may  reserve  any  point  of  law  arising  in  any  case  in  a  Local  Court  for 
the  decision  of  the  Supreme  Court ;  while  in  claims  exceeding  £.30,  and  in  all 
actions  of  ejectment,  an  appeal  lies  to  the  Supreme  Court  where  a  party  is 
dissatisfied  with  the  determination  or  direction  of  the  Local  Court  on  a  point  of 
law,  or  upon  the  admission  or  rejection  of  any  evidence.  The  appeal  Is  made  in 
the  form  of  a  rule  or  order  to  show  cause  why  the  judgment  or  order  of  the  Local 
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Court  should  not  be  set  aside  and  a  new  trial  had  between  the  parties,  or  why  the 
judgment  should  not  be  entered  for  or  varied  in  favour  of  the  party  applying,  the 
rule  shortly  stating  the  grounds.  The  appellant  must  give  security  by  bond  or 
deposit  to  the  amount  of  £20. 

Local  Courts  of  full  jurisdiction  hear  appeals  against  assessments  under  the 
District  Council  and  Corporation  Acts,  and  from  orders  in  respect  of  similar 
matters  under  various  Acts.  Appeals  from  summary  convictions  or  orders  are 
regulated  by  the  Act  No.  6  of  1850,  and  the  Juntices  Procedure  Amendment  Act 
(No.  208),  1883-4,  and  lie  to  the  Local  Court  of  Adelaide.  The  right  to  appeal  is 
generally  conferred  by  the  Special  Act  under  which  the  conviction  is  obtained, 
or  the  order  made,  and  under  No.  6  of  1850,  sec.  30,  is  exercised  by  notice  within 
a  month  to  the  Local  Court  of  Adelaide  of  full  jurisdiction,  which,  under  the  Local 
Courts  Appeal  Amendment  Act  1887  (No.  411),  may  be,  and  usually  is,  constituted 
of  a  Judge  of  the  Supreme  Court  sitting  alone.  The  Local  Court  may  reserve  a 
point  of  law  for  the  decision  of  the  Supreme  Court,  or,  under  sec.  40  of  the 
Justices  Procedure  Amendment  Act  1883-4,  the  Court  having  summary  jurisdiction 
may,  after  the  regular  hearing,  on  application  in  writing  within  seven  days,  state 
a  case  on  a  point  of  law  for  the  opinion  of  the  Supreme  Court. 

New  South  Wales.— The  Supreme  Court  of  New  South  Wales  is  constituted 
and  established  under  the  Imperial  Act  4  Geo.  IV.,  c.  96,  by  the  Charter  of  Justice 
(13th  October,  1823)  and  9  Geo.  IV.,  c.  83.  The  Court  consists  of  a  Chief  Justice 
and  six  other  Justices.  The  Chief  Justice  and  four  Puisne  Justices  are  charged 
primarily  with  the  Common  LaM'  jurisdiction  of  the  Court ;  one  Justice  (the  Chief 
Judge  in  Equity)  has  primary  jurisdiction  in  equity  matters,  and  one  Judge  has 
primary  jurisdiction  in  probate  and  bankruptcy  matters  ;  one  of  the  Common 
Law  Judges  has  primary  jurisdiction  in  divorce  and  matrimonial  causes.  Vice- 
Admirality  jurisdiction,  conferred  by  Imperial  Statutes,  is  exercised  by  the  Chief 
Justice  or  a  deputy.  The  Court  has  also  criminal  jurisdiction,  as  stated  in  the 
above  Act  9  <;Jeo.  IV.,  c.  83.  Besides  its  original  jurisdiction,  the  Supreme 
Court  is  a  Court  of  appeal  from  inferior  Courts  and  Justices  in  Petty  Sessions, 
and  may  control  such  Courts  by  writ  of  mandamus  or  prohibition,  may  order 
causes  to  be  removed  to  it  by  writ  of  certiorari,  and  may  grant  writs  of  habeas 
corpus  and  quo  warranto. 

The  constitution  of  Circuit  Districts  and  Circuit  Courts  is  provided  for  in  the 
Supreme  Court  and  Circuit  Courts  Act  1900,  which  consolidates  previous  enact- 
ments. A  Circuit  Court  has  jurisdiction  to  try  all  civil  actions,  and  to  hear  and 
determine  crimes  and  misdemeanours  committed  in  New  South  Wales.  A  Circuit 
Court  is  presided  over  by  a  Supreme  Court  Judge. 

The  constitution  and  jurisdiction  of  District  Courts  are  stated  in  the 
District  Courts  Act  1901,  which  consolidates  previous  enactments.  There  are  six 
District  Court  circuit  districts,  administered  by  seven  District  Court  Judges,  two 
of  the  Judges  having  jurisdiction  within  the  metropolitan  district.  The  juris- 
diction of  District  Courts  is  limited  to  personal  actions  in  which  the  amount 
claimed  does  not  exceed  £200.  An  appeal  lies  to  the  Supreme  Court,  either  in 
the  form  of  a  case  agreed  upon  by  the  parties,  or  by  rule  nisi.  District  Court 
Judges  are  ex  officio  Chairmen  of  Quarter  Sessions  within  their  respective  circuits, 
and  have  jurisdiction  to  try  all  except  capital  offences. 


Digitized  by  VjOOQIC 


Sec.  89.        JURISDICTION  OF  STATE  COURTS.  171 

Courts  of  Petty  Sessions  are  presided  over  by  two  or  more  Justices  of  the 
Peace,  in  Sydney,  Newcastle,  and  Parramatta  districts  there  are  Stipendiary 
Magistrates  who  have  the  powers  of  two  Justices  ;  in  country  districts  there  are 
Police  Magistrates  who  also  have  the  powers  of  two  Justices.  Justices  have 
jurisdiction  under  the  Jv8tiee$  Act  1902  (Consolidating  Act)  in  cases  of  indictable 
offences  to  commit  offenders  for  trial ;  they  have  also  a  summary  jurisdiction 
under  that  Act  to  make  convictions  and  orders  \p  respect  of  certain  offences.  An 
appeal  lies  from  the  summary  jurisdiction  of  Justices  to  the  Supreme  Court  or  to 
Quarter  Sessions.  Courts  of  Petty  Sessions  have,  under  the  Small  Debts  Btcovery 
Act  1899  (Consolidating  Act),  jurisdiction  in  all  places  outside  the  metropolitan 
District  in  actions  for  debt  not  exceeding  £30,  and  for  damages  not  exceeding  £10. 
The  amount  recoverable  in  the  metropolitan  district  is  limited  to  £10.  The 
jurisdiction  may  by  consent  of  parties  be  extended  from  £10  to  £IV).  One  Justice 
may  in  the  country  districts  exercise  the  jurisdiction  where  the  amount  claimed 
does  not  exceed  £5. 

Queensland. — The  Supreme  Court  of  Queensland  is  constituted  under  The 
Supreme  Courts  Acts  1867  to  1903.  The  number  of  Judges  must  not  be  less  than 
four  nor  more  than  five.  There  are  at  present  four  Judges,  and  it  is  left  to  the 
discretion  of  the  Executive  Council  to  appoint  a  fifth  or  not.  The  Chief  Justice 
and  the  senior  puisne  Judge  are  resident  at  Brisbane.  A  Northern  District 
and  a  Central  District  have  been  constituted.  A  Judge  of  the  Supreme  Court  has 
been  appointed  for  each  of  these  districts.  The  Judges  are  designated  the  Northern 
Judge  and  the  Central  Judge.  The  Central  Court  and  Northern  Court,  without 
prejudice  to  the  jurisdiction,  powers  and  authority  exercisable  in  any  Circuit 
Court  within  the  Central  District,  or  the  Northern  District,  as  the  case  may  l>e,  are 
held  at  Rockhampton  and  Townsville  respectively.  At  each  of  these  places  there 
ia  an  office  of  the  Supreme  Court,  and  all  necessary  officers  have  been  appointed. 
Writs  or  other  process  issued  out  of  either  office  are  returnable  in  the  office  whence 
iasaed.  But  every  writ  or  other  process  has  full  force  and  effect,  and  may  be 
enforced  at  any  place  within  the  State.  Subject  to  the  provisions  of  the  Sufneme 
Cotirt  Act  of  1895,  every  Judge  of  the  Court  may  exercise  in  any  part  of  Queens- 
land at  which  the  Supreme  Court  or  a  Circuit  Court  is  appointed  to  sit,  all  the 
jurisdiction  and  authorities  of  a  Judge  of  the  Supreme  Court.  The  Supreme  Court 
haa  the  same  jurisdiction  as  the  superior  Courts  of  Common  Law  and  the  High 
Court  of  Chancery  in  England,  or  any  Judge  thereof,  has  in  the  administration  of 
the  law  of  England  ;  31  Vict.,  No.  23,  s.  21.  The  Court  possesses  also  an 
equitable,  ecclesiastical  and  criminal  jurisdiction  ;  ib.,  sees.  22,  23,  24.  By 
The  Matrimonial  Causes  Jurisdiction  Act  of  1864  (28  Vict.,  No.  29),  and  The 
Mati-imonial  Causes  Act  of  1875  (39  Vict.,  No.  13),  a  jurisdiction  is  constituted 
within  the  Supreme  Court  in  matters  matrimonial.  The  Supreme  Court  is  also 
the  "  Colonial  Court  of  Admiralty,"  under  53  &  54  Vict.,  c.  27.  By  The  Insolvency 
Act  of  1874  the  Supreme  Court  is  made  the  Court  of  Insolvency. 

An  appeal  lies  to  the  Full  Court  from  every  order  made  by  a  Supreme 
Court  Judge  in  Court  or  Chambers ;  Judicature  Act  1876,  sec.  10.  No  order  made 
by  any  Judge  by  the  consent  of  parties,  or  as  to  costs  only,  which  are  by  law  left 
to  the  discretion  of  the  Judge,  shall  be  subject  to  appeal  except  by  leave  of  the 
Judge  making  the  order  ;  sec.  9.  For  statutory  provisions  as  to  appeals  generally, 
see  Supreme  Court  Acts  1892,  1893,  1895.  Appeal  lies  also  to  Full  Court  in 
criminal  cases ;  see  Criminal  Code,  63  Vict.,  No.  19,  sec.  668,  et  seq. 
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An  appeal  lies  to  the  Full  Court  in  matrimonial  matters ;  The  McUrimonial 
Games  Jurisdiction  Act  of  1864  (28  Vict.,  No.  29,  a.  34) ;  The  Matrimonial  Catts^s 
Act  of  1875  (39  Vict.,  No.  13,  8.  3) ;  and  from  the  Full  Court  to  the  Privy  Council ; 
28  Vict.,  No.  29,  8.  51;  in  insolvency  matters;  The  Insoivency  Act  of  1874 
(38  Vict.,  No.  5,  8.  15);  and  in  admiralty  matters;  The  Colonial  Courts  of 
Admiralty  Act  1890  (53  &  54  Vict.,  No.  27,  s.  5) ;  and  from  the  Full  Court  to  the 
Privy  Council;  i6.,  sec.  6. 

The  practice  and  procedure  of  the  Supreme  Court  closely  resembles  that 
under  the  English  Judicature  Act  and  rules. 

District  Courts  are  constituted  under  The  District  Courts  Act  1891  (55  Vict., 
No.  33).  They  are  vested  with  a  civil  and  criminal  jurisdiction.  These  Courts  have 
jurisdiction  in  all  personal  actions  in  H'hich  the  amount  claimed  does  not  exceed 
£200,  but  not  in  any  case  in  which  the  title  to  land,  or  the  validity  of  a  devise  or  a 
bequest  or  limitation  under  a  will  or  settlement  is  in  question.  They  have 
jurisdiction  in  certain  cases  of  partnership,  intestacy  or  a  legacy,  in  which  the 
amoimt  sought  to  be  recovered  does  not  excee<l  £200.  Elquitable  claims  for  debt 
or  damages  up  to  £200  may  be  recovered  in  these  Courts. 

An  appeal  lies  from  a  judgment  of  the  District  Court  to  the  Supreme  Court 
under  sec.  144  et  seq  of  The  District  Courts  Act  1891  (55  Vict,  No.  33) ;  (1)  in  an 
action  or  matter  where  the  sum  sued  for  exceeds  £30  ;  (2)  in  ejectment  where  the 
value  or  rent  exceeds  £30  a  3-ear  ;  (3)  in  replevin  where  rent  for  which  the  distress 
was,  or  might  have  been  made,  exceeds  £30 ;  (4)  in  interpleader  where  the  sum 
claimed,  or  value  of  the  goods,  exceeds  £30.  In  certain  cases  the  Judge  of  a 
District  Court,  sitting  on  appeals,  may  state  a  special  case  for  the  opinion  of  the 
Supreme  Court;  t6.,  sec.  159.  Criminal  appeals  lie  to  Supreme  Court;  see 
Criminal  Code  (63  Vict.,  No.  9),  s.  668,  et  seq. 

The  Governor  in  Council  is  empowered  by  the  Justices  Act  of  1886  (50  Vict., 
No.  17),  to  appoint  places  in  proclaimed  districts  in  which  Justices  may  hold 
Courts  of  Petty  Sessions.  The  Act  defines  the  procedure  and  jurisdiction  of  the 
Court  and  the  general  duties  of  justices.  Many  of  these  duties  are  performed  out 
of  sessions.  By  the  Small  Debts  Act  of  1867  the  Courts  of  Petty  Sessions  are  made 
Small  Debts  Courts,  and  given  a  jurisdiction  in  civil  actions  for  the  recovery  of 
any  debt,  demand,  or  damage,  whether  liquidated  or  unliquidated,  to  an  amount 
not  exceeding  £50;  58  Vict.,  No.  10,  sec.  2.  An  appeal  lies  from  the  Court  of 
Petty  Sessions  sitting  as  a  Court  of  Summary  Jurisdiction  to  the  Supreme  Court. 
The  JuHiices  Act  of  1886  (50  Vict.,  No.  17),  provides  for  appeals  to  the  Supreme 
Court  by  applications  to  quash  a  conviction  or  order ;  sec.  209,  etseq.  ;  and  by  way 
of  special  case  ;  sec.  226,  et  seq.  By  sec.  237  an  appeal  lies  also  to  the  District 
Court;  see  also  Criminal  Code  (63  Vict.,  No.  9),  sec.  674.  Appeals  lie  to  the 
District  Court  from  Court  of  Petty  Sessions  sitting  as  a  Small  Debts  Court  M'here 
the  sum  sued  for  amounts  to  £10  or  upwards  ;  31  Vict..  No.  29,  s.  34. 

Warden's  Courts  are  constituted  under  The  Mining  Act  of  1898  (62  Vict.,  No. 
24),  sec.  100,  et  seq.  Appeals  lie  by  case  stated  to  the  Supreme  Court  or  District 
Court ;  sec.  136  ;  or  by  way  of  quashing  order  in  the  Supreme  Court ;  sec.  139  ;  or 
by  appeal  to  the  District  Court  in  the  manner  provided  by  sec.  141,  et  seq, 

Tasmania. — The  Supreme  Court  of  Tasmania  consists  of  a  Chief  Justice  and 
two  puisne  Judges,  and  was  created  and  constituted  by  the  Charter  of  Justice  of 
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4th  March,  1831,  granted  pursuant  to  the  Huskiuson  Act  (9  Geo.  IV.,  c.  83).  The 
Supreme  Court  was  assigned  jurisdictions,  both  original  and  appellate,  as  follows, 
viz.  : — (1)  Common  Law  ;  (2)  Equity  ;  and  (3)  Ecclesiastical.  In  its  Common  Law 
Jnrisdiction  it  entertains  on  its  civil  side  all  civil  causes,  and  exercises  jurisdiction 
over  all  inferior  Courts  and  civil  corporations  such  as  was  formerly  exerc^d  by 
the  Court  of  King's  Bench  in  England.  Courts  of  Nisi  Prius  or  civil  sittings  are 
held  at  regular  intervals  at  Hobart  and  Launceston,  presided  over  by  one  or  more 
of  the  Judges  of  the  Supreme  Court.  An  appeal  lies  from  all  decisions  of  the  Judge 
or  Judges  to  the  Full  Court,  sitting  in  Banco,  but  the  verdict  of  a  Judge  on  a 
question  of  a  fact  under  19  Vict.,  No.  16,  cannot  be  questioned  on  the  ground  of 
being  against  the  weight  of  evidence.  In  this  jurisdiction  it  also  takes  cognizance 
of  all  criminal  causes.  Sessions  of  oyer  and  terminer  and  general  gaol  delivery  or 
criminal  sittings  are  held  at  regular  intervals,  presided  over  by  one  or  more  of  the 
Judges.  No  appeal  lies  from  a  criminal  conviction,  but  the  Court  may,  in  its  dis- 
cretion, reswrve difficult  questionsof  law  for  the  determination  of  the  Full  Court,  such 
qaestions  being  referred  by  a  case  stated  under  45  Vict.,  No.  14.  In  its  equity 
jurisdiction  the  Supreme  Court  entertains  all  causes  and  matters  which,  prior  to 
the  Judicature  Act  1873,  would  have  been  assigned  in  England  to  the  Court  of 
Chancery.  Under  19  Vict,  No.  23,  the  equitable  jurisdiction  may  be  exercised 
by  a  single  Judge,  with  the  exception  that  the  Full  Court  alone  can  make  final 
decrees  in  causes  instituted  by  bill  or  claim.  And  all  orders,  declarations,  and 
acts  of  a  single  Jud&;e  sitting  in  equity  may  be  reversed,  discharged,  or  altered  by 
the  Full  Court.  In  its  ecclesiastical  jurisdiction,  now  regulated  by  the  Probate 
Act  1893  (57  Vict.,  No.  14),  the  Supreme  Court  is  assigned  the  supervision  of  the 
appointment  of  personal  representatives  and  other  matters  formerly  cognizable  by 
the  Court  of  Probate  in  England  until  1875.  All  matters  relating  to  probate  and 
administration  may  be  disposed  of  by  a  single  Judge  sitting  in  Chambers,  subject 
to  his  decision  being  reversed,  discharged,  or  altered  on  appeal  bj^  the  Full  Court. 

The  Supreme  Court  was  constituted  a  Court  for  Divorce  and  Matrimonial 
Causes  by  The  Matrimonial  Causes  Act  (24  Vict.,  No.  1).  In  it  was  vested  all 
jurisdiction  then  vested  in  or  exercisable  by  any  ecclesiastical  Court  or  person  in 
England,  with  the  modification  that  the  decree  for  a  divorce  d  meiisd  et  thoro  was 
abolished,  and  a  decree  for  a  judicial  separation  substituted. 

A  further  jurisdiction  was  assigned  to  the  Supreme  Court  by  The  Bankruptcy 
Act  1870  under  which  the  Court  regulates,  in  accordance  with  the  Act,  the  dis- 
tribution of  the  property  of  a  debtor  who  has  rendered  himself  amenable  to  the 
bankruptcy'  laws.  This  jurisdiction  is  exercised  by  a  single  Judge  of  the  Supreme 
Court  who  may  delegate  part  of  his  powers  to  the  Registrar.  An  appeal  lies  from 
all  decisions  of  the  Judge  or  Registrar  to  the  Full  Court  in  equity.  The  Supreme 
Court  appoints  its  own  terms  and  sittings.  Its  sittings  for  the  trial  of  civil  and 
criminal  issues  are  customarily  presided  over  by  a  single  Judge.  In  term  the  Full 
Court  exercises  all  its  several  jurisdictions,  entertains  appeals  from  inferior  Courts, 
directs  new  trials,  issues  writs  of  prohibition  and  mandamus,  and  superintends  all 
civil  corporations,  grants  writs  of  habeas  corjms,  hears  demurrers  and  equity 
suits  and  special  cases,  determines  suits  and  matters  in  its  matrimonial  causes 
jurisdiction,  and  exercises  originally,  on  occasions,  the  several  jurisdictions 
cognizable  and  usually  administered  by  a  single  Judge.  The  Supreme  Court  also 
exercises  the  Admiralty  jurisdiction  conferred  upon  Colonial  Courts  by  the 
Imperial  Act,  53  &  54  Vict.,  c.  29. 
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By  the  Local  Courts  Act  1896  (60  Vict,  No.  48),  amended  by  subsequent  Acts, 
several  minor  Courts  were  organized.  Tiie  Courts  of  Requests  can  entertain'personal 
actions  for  the  recovery  of  debts  and  demands  to  such  amounts  not  exceeding  £50, 
as  the  Governor  in  Council  appoints,  also  ejectment  suits.  If  held  before  a  Com- 
missioner, who  is  a  practitioner,  to  an  amount  not  exceeding  £100.  The  Court  of 
General  Sessions  can  decide  cases  of  the  same  kind  up  to  the  money  value  of  £50, 
or  up  to  such  lesser  amount  as  the  Governor  in  Council  thinks  fit.  Sittings  of  the 
Supreme  Courts,  presided  over  by  a  Supreme  Court  Judge,  may  be  held,  as  directed 
by  the  Governor,  to  hear  actions  under  the  procedure  defined  by  the  Act  for  the 
recovery  of  debts  and  demands  exceeding  £10,  and  not  exceieding  £300,  also 
ejectment  actions.  But  the  minimum  does  not  apply  to  actions  of  ejectment 
brought  under  the  Act  in  the  Supreme  Court.  The  Police  Magistrates  in  Hobart 
and  Launceston  are  Commissioners  of  Courts  of  Requests  in  their  respective  cities 
in  which  debts  and  demands  not  exceeding  £10  may  be  sued  for.  From  each  of  the 
jurisdictions  established  by  the  Local  Courts  Act  there  is  the  right  of  appeal  to  the 
Supreme  Court,  either  by  special  case,  or  by  a  rule  or  order  for  a  writ  of  prohibition, 
or  by  a  rule  or  order  for  a  writ  of  mandamus. 

Justices  in  Petty  Sessions  can  make  convictions  or  orders  under  the  Act  10 
Vict.,  No.  8  (1855).  A  person  aggrieved  by  a  conviction  or  order  may  resort  to  one 
of  several  remedies: — (1)  Under  19  Vict.,  No.  10(1855),  he  may  appeal  to  the 
Court  of  General  Sessions  of  the  Peace,  the  decision  of  which  is  final,  and  not  open 
to  review  in  any  Court,  by  a  writ  of  certiorari,  mandamus  or  otherwise  ;  or  (2)  he 
may  under  the  same  Statute  apply  to  the  Supreme  Court  for  a  rule  or  order  calling 
upon  the  justices  and  the  prosecutor  to  show  cause  why  a  writ  of  prohibition 
should  not  be  issued  on  the  ground  of  error,  mistake,  or  want  of  jurisdiction  ;  (3) 
under  Act  24  Vict.,  No.  5  (1860),  as  amended  by  41  Vict.,  No.  14  (1877),  a  party 
dissatisfied  with  a  conviction  or  order,  as  erroneous  in  point  of  law,  may  apply  to 
the  justices  to  state  and  sign  a  case  for  the  determination  of  the  Supreme  Court, 
and,  if  the  justices  refuse,  the  Supreme  Court  may  order  them  to  state  a  case. 

The  constitution,  jurisdiction,  and  procedure  of  Courts  of  Mines  held  before  a 
Commissioner  of  Mines  is  defined  in  7'he  Mining  Act  19C0  (64  Vict.  No.  61,  ss.  142 
to  163).  An  appeal  to  the  Supreme  Court  or  a  Judge  thereof  lies  from  the  Court 
of  Mines  by  way  of  special  case ;  sees.  164  to  172  {ibid). 

Westbrn  Australia.— The  Supreme  Court  of  Western  Australia  was  estab- 
lished by  Royal  Charter  in  1861,  and  the  main  provisions  relating  to  its  constitution 
and  jurisdiction  are  now  contained  in  the  Supreme  Court  Act  1880  (44  Vict.,  No.  10). 
It  has  jurisdiction  in  Common  Law  (civil  and  criminal).  Equity  and  Ecclesiastical 
cases  ;  also  in  bankruptcy  and  insolvency,  and  in  matrimonial  causes.  The  Full 
Court,  consisting  of  the  Chief  Justice,  or  two  or  more  Judges  of  the  Court,  exercises 
appellate  jurisdiction  in  specified  matters.  The  Small  Debts  Ordinance  Act  1863 
(27  Vict.,  No.  21),  amended  by  58  Vict.,  No.  13,  constituted  Local  Courts  similar  to 
those  in  some  of  the  other  Australian  States  to  decide  small  debts  cases.  The 
Supreme  Court  can  review  the  orders  and  proceedings  of  such  Courts  by  various 
methods  of  procedure,  such  as  certiorari,  prohibition  and  mandamus.  The  Justices 
Act  1902  (2  Edw.  VII.,  No.  11),  consolidates  the  law  relating  to  the  exercise  of 
summary  jurisdiction  by  justices  sitting  as  justices  or  Courts  of  Petty  Sessions. 
Persons  summarily  convicted  and  sentenced  to  imprisonment,  or  fined  more  than 
ten  pounds,  may  appeal  either  to  the  Supreme  Court  or  to  a  Court  of  General 
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SestionB  constituted  under  9  Vict,  c.  4 ;  12  Vict.,  c.  2  ;  60  Vict.,  c.  27.  By  the 
Ooldjields  Act  1895  (59  Vict.,  No.  40),  Warden's  Courts  having  jurisdiction  to  deal 
with  mining  cases  were  established.  A  Court  of  Mining  Appeals,  consisting  of 
three  Judges  of  the  Supreme  Court,  was  organized  to  hear  and  determine  appeals 
from  the  decisions  of  Wardens  ;  sec.  85. 

(o)  <*  Within  the  limits  of  their  several  Jurisdictions."— The 

several  Courts  of  the  States  within  the  limits  of  their  several  jurisdictions  are 
invested  with  federal  jurisdiction ;  thus  the  Supreme  Courts  of  the  States  are 
invested  with  federal  jurisdiction  to  deal  with  federal  matters  in  the  same  way  as 
if  such  matters  arose  under  State  laws.  The  Supreme  Courts  are,  of  course,  clothed 
with  broad  and  comprehensive  powers  and  are  not  subject  to  limitations,  either  as 
to  locality,  subject  matter,  or  otherwise,  like  Courts  of  inferior  jurisdiction.  The 
subordinate  Courts  of  a  State  are,  however,  subject  to  limitations  as  to  locality, 
subject  matter,  and  otherwise.  County  Courts,  District  Courts,  and  Local  Courts 
are  limited  in  respect  of  causes  of  action  which  they  can  entertain,  also  the  amount 
involved.  They  are  limited  also  with  respect  to  locality  in  as  much  as  proceedings 
in  such  Courts  have  generally  to  be  commenced  in  the  Court  nearest  to  where  the 
cause  of  action  originated,  or  where  the  defendant  resides.  Courts  of  Petty 
Sessions  and  summary  jurisdiction  are  similarly  limited  with  respect  to  locality 
and  subject  matter.  The  meaning  of  the  words  **  within  the  limits  of  their  several 
jurisdictions"  is  therefore  obvious.  A  Court  of  Petty  Sessions,  or  a  Court  of 
Summary  Jurisdiction  can  deal  with  a  federal  case  if  it  is  of  the  same  kind  as 
those  which  it  can  decide  under  State  laws.  The  same  remark  applies  to  County 
Courts,  District  Courts,  Courts  of  General  Sessions  and  Local  Courts.  The  Supreme 
Courts  of  the  States  have  practically  unlimited  federal  jurisdiction,  but  if  a  federal 
case  were  brought  into  a  State  Supreme  Court,  that  Court  would  have  power  to 
remit  it  to  an  inferior  State  Court,  in  the  same  manner  and  subject  to  the  same 
terms  and  conditions  as  it  could  remit  a  case  arising  under  State  law. 

(d)  '*Be  invested  with  federal  Jurisdiction.*'— The  fifth  covering 
clause  of  the  Constitution  Act  provides  that  the  Act  itself  and  all  laws  made  by 
the  Parliament  of  the  Commonwealth  under  the  Constitution  shall  be  binding  on  the 
Courts,  Judges  and  people  of  every  State.  The  Constitution,  sec.  77  (ii.)  enables 
the  Parliament  to  make  laws  defining  the  extent  to  which  the  jurisdiction  of  any 
Federal  Court  shall  be  exclusive  of  that  which  belongs  to,  or  is  invested  in  the 
Courts  of  the  States  and  (sub-sec.  iii.)  investing  any  Court  of  a  State  with  federal 
jurisdiction.  The  Constitution,  sec.  73,  gives  the  High  Court  appellate  jurisdiction 
as  to  judgments  of  Justices  of  the  High  Court  exercising  its  original  jurisdiction  ; 
of  all  State  Courts  exercising  federal  jurisdiction  ;  all  the  State  Supreme  Courts, 
whether  exercising  federal  jurisdiction  or  not.  But  the  Constitution  does  not 
take  away  any  concurrent  right  of  appeal  which  may  exist  from  a  Supreme  Court 
to  the  Privy  Council,  or  from  an  inferior  State  Court  to  the  Supreme  Court. 

In  framing  the  Judiciary  Bill  it  was  desired  to  make  it  perfectly  clear  that  in 
matters  of  federal  jurisdiction  there  should  be  no  appeal  to  the  Privy  Council 
except  through  the  High  Court.  This  required  some  care,  as  it  was  known  that 
the  contention  was  sure  to  be  raised  that  there  was  a  right  of  appeal  given  by 
Imperial  Statute  from  any  judgment  of  a  State  Supreme  Court,  of  appealable 
amount,  to  the  Privy  Council.  But  it  was  thought  to  be  clear  that  in  matters  in 
which  the  State  jurisdiction  was  purely  the  creature  and  the  gift  of  the  Common- 
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wealth,  in  which  the  State  Courts  were  merely  acting  as  Federal  Courts  of  first 
instance,  the  Parliament  could  prescribe  the  line  of  appeal.  **  Federal  jurisdic- 
tion "  is  not  defined  by  the  Constitution  and  it  is  not  quite  clear  what  concurrent 
jurisdiction  the  State  Courts  may  have  in  matters  of  federal  jurisdictiou.  Sec.  77 
(ii. )  of  the  Constitution  seems  to  imply  that  State  Courts  may  possess  some  con- 
current federal  jurisdiction,  from  which  it  may  be  desirable  to  exclude  theni  ;  a 
distinction  is  drawn  between  jurisdiction  which  **  belongs"  to  the  Courts  of  the 
States  and  jurisdiction  with  which  the  Courts  of  the  States  may  be  **  invested  "  ; 
sub-sec.  iii.  implies  that  the  State  Courts  may  lack  some  concurrent  federal  juris- 
diction with  which  it  may  bo  desirable  to  invest  them. 

To  secure  the  control  of  the  High  Court  over  all  matters  of  federal  juris<liction, 
it  was  thought  advisable  to  first  exclude  the  State  Courts  from  anj'  concurrent 
federal  jurisdiction  which  they  might  inherently  have,  and  then  to  invest  them  (as 
a  gift  from  the  Commonwealth)  with  any  federal  jurisdiction  which  it  was  desirable 
that  they  should  have— so  that  there  might  be  no  room  for  the  claim  that  a  matter, 
which  in  one  aspect  was  a  matter  of  federal  jurisdiction,  was  in  another  aspect  a 
matter  of  State  jurisdiction,  in  which  an  appeal  might  lie  direct  from  a  State  Couit 
to  the  Privy  Council.  This  is  the  key  to  sees.  34,  35,  38  and  39  of  the  Judiciary 
Act,  Sec.  34  confirms  the  jurisdiction  given  by  sec.  73  of  the  Constitution  to  hear 
appeals  from  Justices  of  the  High  Court.  Sec.  35  defines  the  jurisdiction  given  by 
sec.  73  of  the  Constitution  to  hear  appeals  from  the  State  Supreme  Courts— whether 
in  the  exercise  of  federal  jurisdiction  or  not.  Sec.  3S  excludes  the  State  Courts 
altogether  from  exercising  jurisdiction  in  certain  matters.  Sec.  39  deals  with  other 
matters  of  federal  jurisdiction — in  which  it  is  desirable  that  the  State  Courts 
should  have  federal  jurisdiction,  but  equally  desirable  that  they  should  only  have 
it  as  a  gift  from  the  Commonwealth,  and  on  terms  laid  down  by  the  Parliameut. 
This  was  done  by  first  excluding  them  from  jurisdiction  in  these  matters,  except 
as  provided  in  the  section,  and  then  re-investing  them  with  jurisdiction  on  certain 
conditions  and  subject  to  certain  limitations.  The  first  condition  is  that  no  appeal 
shall  lie,  in  these  matters,  from  a  State  Supreme  Court  except  to  the  High  Court 
(sec.  35).  The  second  condition  is  that  wherever  an  appeal  lies  to  the  Supreme 
Court,  there  is  an  alternative  appeal  to  the  High  Court.  The  third  condition  is 
that  there  is  an  appeal  as  of  grace  in  all  cases  to  the  High  Court.  The  fourth 
condition  relates  to  the  constitution  of  a  Court  of  summary  jurisdiction.  The 
second  and  third  conditions  are  definitions  of  a  part  of  the  appellate  jurisdiction  of 
the  High  Court.  But  they  are  placed  here,  instead  of  in  Part  IV.,  to  emphasise 
the  fact  that  they  form  part  of  the  conditions  under  which  federal  jurisdiction  is 
vested  in  the  State  Courts. 

(e)  '*  In  all  matters  in  which  the  High  Coiirt  has  ori^^inal 
Jurisdiction.*' — The  several  Courts  of  the  States  are  invested  with  federal 
jurisdiction  in  all  matters  in  which  the  High  Court  has  original  jurisdiction  under 
the  Constitution  ;  sec.  75  ;  and  in  which  original  jurisdiction  can  be  conferred  upon 
it  under  the  Constitution  ;  sec.  76  ;  except  as  provided  in  the  Jtid.  Act,  sec.  39. 
^  The  result  is  that  the  several  Courts  of  the  States  have,  concurrently  with  the 
High  Court,  jurisdiction  in  the  following  matters  : — 

1.  "  Affecting  Consuls,  or  any  other  Representatives  of 
other  countries  : "  Const.,  sec.  75  (ii.) 
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2.  "  Between   residents  of  diflferent  States :  "  Const., 

sec.  75  (IV.) 

3.  "  In  which  a  writ  of  injunction  is  sought  against  an 

officer  of  the  Commonwealth  : "  Const.,  sec.  75  (v.) 

4.  "  Arising  under  the  Constitution,  or  involving  its 

interpretation :  "  Const.,  sec.  76  (i.) 

5.  "  Arising  under  any  laws  made  by  the  Parliament : " 

Const.,  sec.  76  (ii.) 

6.  "  Of  Admiralty   or  Maritime  jurisdiction :  *'  Const., 

sec.  76  (hi.) 

7.  "  Relating  to  the  same  subject  matter  claimed  under 

the  laws  of  different  States :  "  Const.,  sec  76  (iv.) 

In  our  notes  to  the  Jvdiciary  Act,  sec.  31,  a  detailed  explanation  of  the 
judicial  power  with  respect  to  matters  **  Affecting  Consuls,"  **  Between  residents 
of  different  States,'*  proceedings  against  **  An  oflBcer  of  the  Commonwealth,"  and 
cases  ''Arising  under  the  Constitution  or  involving  its  interpretation,"  has  been 
jH ven.  It  will,  therefore,  be  only  necessary  at  this  stage  to  consider  the  nature  of 
the  judicial  power  with  respect  to — (1)  matters  arising  under  federal  laws  ; 
(2)  Admiralty  and  Maritime  jurisdiction  ;  and  (3)  relating  to  the  same  subject 
matter  claimed  under  different  State  laws.  • 

*'  Arising:  under  any  Laws  made  by  the  Parliament.''— Cases 
arising  under  laws  made  by  the  Parliament  are  such  actions,  claims,  prosecutions, 
defences,  or  immunities,  as  grow  out  of  the  legislation  of  the  Federal  Parliament 
acting  within  the  scope  of  its  constitutional  authority,  whether  those  laws  consti- 
tute the  right,  privilege,  claim,  or  protection  of  the  party  in  whole  or  in  part,  by 
whom  they  are  asserted;  Story's  Comm.j  §  1,647.  A  case  may  arise  under  the 
laws  of  the  Commonwealth  in  a  criminal  as  well  as  a  civil  proceeding,  and  a  case 
arises  under  a  law  when  it  arises  under  the  implication  of  the  law  ;  Tennessee  v. 
Davis,  100  U.S.,  p.  257.  In  the  case  of  Osborne  v.  The  Bank  of  the  United  States, 
9  Wheat.,  738,  the  nature  and  extent  of  this  grant  of  power  were  considered  with 
very  great  care  and  ability  by  Chief  Justice  Marshall.  In  that  case  a  suit  was 
brought  by  the  bank  under  a  provision  in  its  charter,  issued  under  a  federal  law, 
allowing  it  to  sue  in  the  inferior  federal  Courts  of  the  United  States.  It  was 
insisted  that  that  was  not  within  the  grant  of  judicial  power  in  the  Constitution  ; 
but  it  was  held  that,  inasmuch  as  the  corporation  owed  its  existence  to  a  law  of  the 
United  States,  any  suit  which  it  could  bring  might  properly  be  said,  in  reference 
to  this  grant  of  power  in  the  Constitution,  to  arise  under  a  law  of  the  United 
States,  and  that,  therefore,  it  was  competent  to  sue  on  account  of  the  subject 
matter. 

It  has  been  held  that  if  a  controversy  relates  to  the  title  or  ownership  of  a 
federal  patent  or  copyright,  or  to  the  construction  or  operation  of  any  contract 
respecting  the  title,  the  case  does  not  '<  arise  under  a  law  of  the  United  States,"  in 
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the  sense  in  which  that  phrase  is  used  in  the  provision  of  the  Constitution  which 
defines  the  judicial  power.  The  case  arises  under  the  patent  or  copyright  laws  of 
the  i Union  when  the  controversy  relates  to  the  exercise  of  the  exclusive  right 
secured  by  those  laws.  There  may  be  cases  where  the  suit  involves  both  the 
construction  of  a  contract  and  the  construction  of  the  patent  to  which  the  contract 
relates.  In  these  cases  the  jurisdiction  of  the  federal  Courts,  on  account  of  the 
subject  matter,  is  not  ousted,  but,  the  patent  itself  being  involved,  it  carries  the 
whole  case"  ;  LiUlefieldv.  Perry,  21  Wallace,  2(»5  ;  Curtis  JurM.,  U.S.,  pp.  162-3  ; 
Pacific  Railroad  Removal  Cases ,  115  U.S.,  p.  1. 

"  Admiralty  and  maritime  jurisdiction.'*— The  word  **  maritime  " 
has  been  added  to  ''  admiralty  "  in  order  to  guard  against  a  narrow  interpretation 
of  the  first  word.  The  Admiralty  jurisdiction,  according  to  the  Common  Law  of 
England,  extends  to  all  acts  and  torts  done  upon  the  high  seas,  and  within  the  ebb 
and  flow  of  tidal  waters,  and  to  all  contracts  touching  trade  navigation  or  business 
upon  the  sea,  or  the  waters  of  the  sea  within  the  ebb  and  flow  of  the  tide  ;  SioryU 
Com.,  §  1,665.  The  jurisdiction  conferred  by  the  Constitution  embraces  two 
great  classes  of  cases — one  dependent  upon  locality,  and  the  other  upon  the  nature 
of  the  contract.  The  first  respects  acts  or  injuries  done  upon  the  high  sea,  where 
all  nations  claim  a  common  right  and  common  jurisdiction  ;  or  acts  and  injuries 
done  upon  the  coast  of  the  sea  ;  or,  at  furthest,  acts  and  injuries  done  within  the 
ebb  and  flow  of  the  tide.  The  second  respects  contracts,  claims,  and  services, 
purely  maritime,  and  touching  rights  and  duties  appertaining  to  commerce  and 
navigation.  The  former  is  again  divisible  into  two  great  branches — one  embracing 
captures  and  questions  of  prize  arising ^ure  belli ;  the  other  embracing  acts,  torts, 
and  injuries  strictly  of  civil  cognizance,  independent  of  belligerent  operations ; 
Story's  Com,,  1,665-6. 

In  the  United  States  it  has  been  held  that  the  grant  in  the  Constitution  ia 
neither  to  be  limited,  or  to  be  interpreted  by  what  were  cases  of  Admiralty  juris- 
diction in  England  when  the  Constitution  wtis  adopted,  but  extends  the  power  so 
as  to  cover  every  expannion  of  such  jurisdiction  ;  Waring  v.  Clarke,  5  How.,  441. 
All  the  navigable  waters  of  the  Atlantic  coast  which  empty  into  the  sea  or  into 
bays  and  gulfs  that  form  a  part  of  the  sea,  are  as  much  within  the  Admiralty  and 
Maritime  jurisdiction  of  the  United  States  as  is  the  sea  itself ;  Transportation  Co. 
V.  Filzhughy  1  Black.,  574.  The  jurisdiction  is  not  confined  to  tide  waters,  but 
extends  to  all  lakes  and  rivers  where  commerce  is  carried  on  between  States  and 
foreign  nations;  The  Oenessee  Ckitf  v.  Fitzhugh,  12  How.,  443.  All  previous 
decisions  limiting  the  Admiralty  jurisdiction  to  tide  waters  are  over-ruled,  and  the 
broad  doctrine  is  announced  that  jurisdiction,  as  conferred  by  the  Constitution, 
exists  wherever  ships  float  and  navigation  successfully  aids  commerce,  whether 
internal  or  external ;  The  Hine  v.  Trevor,  4  Wall.,  555 ;  Quick  and  Garran*s 
Annot,  Const,,  p.  800. 

This  grant  of  power  in  the  Constitution  of  the  Commonwealth  must  be  read  in 
conjunction  with  the  (Imperial)  Vice- Admiralty  Courts  Act  1863  (26  &  27  Vict.,  c. 
24),  the  Vice-Admiralty  Courts  Act  Amendment  Act  1867  (30  &  31  Vict.,  c.  46), 
and  the  Colonial  Courts  of  Admiralty  Act  1890  (53  &  54  Vict.,  c  27).  In  New 
South  Wales  and  Victoria  there  is  still  a  Vice- Admiralty  jurisdiction  exercised  by 
Imperial  Courts  under  the  Acts  of  1863  and  1867.  In  every  other  Australian 
State  the  Act  of  1890  has  superseded  and  repealed  the  Acts  1863  and  1867>  and 
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the  Supreme  Court  of  each  of  those  States  is  a  Colonial  Court  of  Admiralty  under 
that  Act.  An  interesting  question  to  be  considered  is,  what  is  the  effect  of  the 
Constitution  of  the  Commonwealth,  sec.  76  (iii.),  in  those  States  where,  under  the 
Colonial  Courts  of  Admiralty  Act  1890,  the  Supreme  Courts  have  an  Admiralty 
jurisdiction.  That  jurisdiction  is  clearly  subject  to  the  provisions,  as  to  appeal, 
contained  in  the  Constitution,  and  the  provisions  as  to  appeal  contained  in  the 
Colonial  Courts  of  Admiralty  Act  are  superseded  and  impliedly  repealed  with 
respect  to  such  States.  Moreover,  the  Admiralty  jurisdiction  of  the  Supreme 
Courts  of  the  States  is  subject  to  sec.  77  of  the  Constitution  ;  so  that  the  Federal 
Parliament  could,  after  investing  the  federal  Courts  with  such  jurisdiction,  make 
that  jurisdiction  to  any  extent  exclusive,  and  thereby,  to  a  corresponding  extent, 
deprive  the  State  Courts  of  jurisdiction  ;  but  this  has  not  been  done  ;  the  State 
Conrts  have  been  simply  invested  with  jurisdiction  under  the  Constitution  which, 
apparently,  may  be  concurrently  exercised  by  them  under  the  Imperial  Act  1890. 

With  reference  to  Vice- Admiralty  Courts  existing  at  present  in  New  South 
Wales  and  Victoria,  it  must  be  noted  that  they  are  Imperial  Courts,  established 
by  Commission  of  the  Admiralty.  The  jurisdiction  exercised  by  each  of  the 
Vice- Admiralty  Courts  is  an  Imperial  one,  and  is  altogether  independent  of 
that  of  the  Supreme  Court,  and  of  a  different  nature,  and  it  is  not  competent  for 
the  local  legislature  to  deal  either  with  the  extent  thereof,  or  the  practice  and 
procedure  observed  therein  ;  WM'%  Imperial  Law  in  Ktc.,  p.  68  ;  Vice-Admiralty 
Courts  Amendment  Act  1867  (Imp.),  sec.  16.  In  short,  it  would  seem  that  the 
Vice- Admiralty  Court  is  an  Imperial  Court  **  in  ''  a  State,  and  not,  in  any  strict 
sense  of  the  word,  a  Court  **  of  "  a  State  ;  and,  therefore,  that  there  is  nothing 
an  see.  73  to  give  the  High  Court  an  appellate  jurisdiction.  The  same  reasoning 
would  apply  to  exclude  the  Vice- Admiralty  Courts  from  liability  to  have  their 
jurisdiction  cut  down  under  sec.  77.  This  construction  is  strengthened  by  the 
general  presumption  against  ousting  existing  jurisdiction,  or  creating  new  juris- 
dictions ;  see  Maxwell's  Interp.  of  Statutes ^  Chap.  V.  The  difficulty,  of  course, 
may  be  removed  at  any  time  by  the  issue  of  Orders  in  Council,  under  the  Imperial 
Act  of  1890,  directing  the  Act  to  be  in  force  in  New  South  Wales  and  Victoria, 
and  thus  superseding  the  Vice- Admiralty  Courts  altogether.  On  this  question  the 
case  of  Attorney-General  oj  Canada  v.  Flint,  3  S.C.  (Novia  Scotia),  453  ;  16  S.C.R. 
<Can.)  707,  and  cited  in  Wheeler's  Covfed,  Law  of  Canada^  pp.  68-9,  is  instructive  ; 
•Quick  and  Oarran's  Annot.  Const. ,  p.  799. 

**  Relating:  to  the  same  subject-matter.''— The  State  Courts  will 
have  jurisdiction  in  any  case  in  which  the  same  subject-matter  is  claimed  under 
the  laws  of  different  States.  In  the  corresponding  section  of  the  Constitution  of 
the  United  States  the  federal  jurisdiction  is  limited  to  controversies  between 
citizens  of  the  same  State  claiming  lands  under  grants  of  different  States.  The 
provision  in  the  Australian  Constitution  is  much  wider.  It  refers  not  to  land  alone 
but  to  anything  that  may  be  the  subject-matter  of  an  action,  and  the  claim  need 
not  be  made  under  grants  of  different  States,  but  under  the  laws  of  different 
States  generally.  In  America  the  jurisdiction  has  been  used  to  decide  claims  to 
land  under  grants  of  different  States  founded  upon  adverse  pretensions  of  boundary ; 
Story,  §  1,696. 

(f )  "An  appeal  may  be  brought.*'— Every  decision  of  the  Supreme 
Court  of  a  State,  in  the  exercise  of  federal  jurisdiction,  is  declared  to  be  final  and 
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conclusive  '*  except  so  far  as  an  appeal  may  be  brought  to  the  High  Court."  The 
object  of  this  declaration  is  twofold — (1)  to  cut  off  the  right  of  appeal  to  the  Priry 
Council  in  federal  oases ;  and  (2)  to  enable  an  appeal  to  be  brought  to  the  High 
Court,  subject  to  the  terms  and  conditions  laid  down  in  the  Judiciary  Act,  sec.  35. 
Thus,  if  it  be  a  civil  case,  and  the  amount  involved  is  £300  or  more,  there  is  an 
unqualified  right  to  appeal ;  if  under  £300,  the  High  Court  may  give  special  leave 
to  appeal.  If  it  be  a  criminal  matter  the  High  Court,  if  it  thinks  fit,  may  give 
special  leave  to  appeal. 

It  WHS  held  by  Cooper,  C.J.  (Real,  J.,  dissenting)  in  an  action  arising  oat 
of  the  Excise  Act  1901,  that  the  provisions  of  the  Judiciary  Act  1903  dealing  with 
the  appellate  jurisdiction  of  the  High  Court  did  not  operate  retrospectively,  and 
consequently  the  plaintiffs  were  entitled  to  avail  themselves  of  the  appeal  to  Hia 
Majesty  in  Council  which  existed  at  the  time  the  action  was  commenced  ;  Coionial 
Sugar  Proprietary  Co.  Ltd.  v.  Irving  (1904),  S.  R.  (Q  ),  18. 

(g)  "  Wherever  an  appeal  lies.^— If  a  federal  case  originates  in  & 
State  Court  of  inferior  jurisdiction,  or  before  any  Judge  of  a  State,  and  if  under 
State  laws  an  appeal  lies  from  the  decision  of  such  Court  or  Judge  to  the  Supreme 
Court  of  the  State,  then  an  appeal  may  be  brought  from  the  decision  of  such  a 
Court  or  Judge  exercising  federal  jurisdiction  to  the  High  Court. 

An  appeal  includes  any  proceedings  by  which  the  Supreme  Court  reviews  or 
corrects  the  decisions  of  an  inferior  Court,  such  as  an  order  to  review ;  Stepheivf  v. 
Abrahams,  27  V.L.R.,  753  ;  23  A.L.T.,  233  ;  and  a  writ  of  prohibition  ;  Ex  parU 
Oesielman,  (1902)  S.R.  (N.S.W.),  149. 

In  New  South  Wales  there  are  three  ways  in  which  a  party  aggrieved  by  the 
determmation  of  a  Court  of  Summary  Jurisdiction  may  bring  that  determination 
before  a  higher  Court — (1)  by  appeal  to  the  Quarter  Sessions  under  the  «/u^)^u;e<» 
Amendment  Act  1900  (No.  71),  sec.  9  ;  (2)  by  applying  to  the  justices  to  state  a 
case  for  the  Supreme  Court  on  a  point  of  law  under  Act  45  Vict.,  No.  4  ;  (3)  by 
applying  to  the  Supreme  Court  for  a  writ  of  prohibition  under  Act  14  Vict.,  No. 
43,  s.  12.  The  first  two  modes,  it  has  been  held,  are  undoubtedly  appeal.  In 
Ex  parte  Otsielman,  supra,  the  question  was  raised  whether  a  statutory  prohibition 
was  an  appeal  within  the  meaning  of  the  federal  Customs  Act,  sec.  248  :  *'  I  also- 
think  that  a  statutory  prohibition,  though  in  form  a  prohibition,  is  in  substance  ao 
appeal.  In  dealing  with  applications  for  a  statutory  prohibition  the  Court  has 
always  considered  the  same  matter  as  in  an  application  for  a  new  trial,  such  as  the 
effect  of  the  wrongful  admission  or  rejection  of  evidence,  the  wrongful  determina- 
tion of  law,  and,  in  fact,  every  matter  that  could  properly  be  brought  before  the 

Court  if  in  form  it  had  been  an  appeal ; the  federal  Statute  wae 

intended  to  apply  to  the  various  procedures  of  the  different  States,  and,  therefore, 
we  should  give  to  the  words  used  a  liberal  interpretation,  so  as  to  carry  out  the 
intention  of  the  Legislature" ;  per  Owen,  J. ,  in  the  case  of  Ex  parte  Oesselman,  sitpra^ 
In  Stephens  v.  Abrahams,  supra,  it  was  contended  that  an  appeal  under  the  federal 
Customs  Act,  sec.  248,  did  not  include  an  order  to  review,  but  only  an  appeal  from 
a  Court  of  Petty  Sessions  to  a  Court  of  General  Sessions.  Per  Hodges,  J.  :  "In 
my  opinion  the  word  *  appeal '  in  sec.  248  should  not  receive  a  narrow  construction. 
I  thmk  the  federal  Legislature  intended  that  there  should  be  a  right  of  appeal  in 
the  case  of  dismissal,  as  well  as  in  the  case  of  conviction.     It  has  provided  a  right 
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of  appeal,  and  used  that  M'ord  in  the  widest  sense,  so  that  it  may  be  applicable  to 
the  laws  of  each  State  within  the  Commonwealth,  when  there  may  be  different  , 
procedores  and  different  names  given  to  the  different  procedures  in  the  different 
States.  Construing  it  with  regard  to  this  particular  State  the  only  mode  by  which 
there  can  be  appeals  from  convictions,  or  orders  of  dismissals,  is  by  an  order  to 
review,  for  it  covers  both  in  this  procedure" ;  Stephens  v.  Abraha^nSf  (1902)  27 
V.L.R.,  763. 

(h)  ''  The  law  of  State  may  prohibit  any  appeal."— If  a  federal 

case  be  heard  in  any  inferior  State  Court,  or  by  a  State  Judge,  and  if  the  law  of 
the  State  prohibits  any  appeal  from  such  Court  or  Judge  to  the  Supreme  Court, 
then  the  High  Court  may  grant  special  leave  to  appeal  to  the  High  Court  from  the 
decision  of  such  Court  or  Judge. 

(i)  "OouPt  of  Summary  Jurisdiction."*— In  a  Court  of  Summary 
Jurisdiction  federal  cases  can  only  be  heard  and  decided  by  a  Stipendiary,  or  Police, 
or  Special  Magistrate,  or  some  Magistrate  of  the  State  who  is  specially  authorized 
by  the  Governor-General  to  exercise  such  jurisdiction.  It  will  be  noted  that 
summary  jurisdiction  in  federal  cases  can  only  be  exercised  by  a  Court  duly  consti- 
tuted under  State  laws  ;  there  is  no  judicial  power  vested  in  Special  Magistrates 
apart  from  a  Court. 

Part  VII. — Removal  of  Causes  (a). 

M.  (1)  Any  cause  or  part  of  a  cause  arising  (b)  under  the  o^™^of^}jJ 
Constitution  or  involving  its  interpretation  which  is  at  any  time  ^^^^  ^^^^ 
pending  in  any  Court  of  a  State  on  appeal,  may  at  any  stage  of 
the  proceedings  before  final  judgment  be  removed  into  the  High 
Court  under  an  order  of  the  High  Court,  which  may,  for  special 
cause  shown,  upon  application  by  any  party,  or  by  or  on  behalf 
of  the  Attorney-General  of  the  Commonwealth  or  of  a  State,  be 
made  on  such  terms  as  the  Court  thinks  fit. 

(2)  When  any  such  order  for  removal  is  made,  the  pro- 
ceedings in  the  cause  and  such  documents,  if  any,  relating  thereto 
as  are  filed  of  record  in  the  Court  of  the  State,  or  if  part  only  of 
the  cause  is  removed  a  certified  copy  of  those  proceedings  and 
documents,  shall  be  transmitted  to  such  Registiy  of  the  High 
Court  as  is  directed  by  the  order. 

(a)  "Removal  of  causes."— Part  VII.  of  the  Judiciary  Act,  as  it  now 
stands,  is  but  a  comparatively  small  residue  of  a  large  scheme  for  the  removal  of 
causes  from  State  Courts  to  the  High  Court,  which  formed  a  prominent  feature  of 
the  Judiciary  Bill  as  it  was  originally  introduced  into  the  House  of  Representa- 
tives. As  first  designed,  it  provided  for  the  removal  of  all  causes,  with  scarcely 
any  limitation.  This  was  strongly  objected  to,  and  it  was  finally  decided  to 
restrict  the  power  of  removal  to  causes  arising  under  the  Constitution,  or  in- 
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volving  its  interpretation,  and,  even  with  respect  to  those  causes,  that  they  should 
only  be  removed  when  pending  in  a  State  Court  '*  on  appeal." 

The  power  of  removal  of  federal  cases  from  State  Courts  to  the  Federal 
Supreme  Court  has  been  largely  adopted  in  the  judicial  system  of  the  United 
States.  It  has  been  held  there  that  Congress  has  an  unquestionable  right  to 
remove  all  cases,  within  the  scope  of  the  judicial  power,  from  the  State  Courts  to 
the  Courts  of  the  United  States  at  any  time  before  final  judgment,  though  not 
after  final  judgment ;  per  Story,  J.,  in  Martin  v.  HwUer*8  Lessee,  1  Wheat.,  304. 
This  power  of  removal  is  not  found  in  express  terms  in  any  part  of  the  American 
Constitution  ;  it  is  only  given  by  implication  as  a  power  necessary  and  proper  to 
carry  into  effect  some  express  power.  It  pre-supposes  an  exercise  of  original 
jurisdiction  elsewhere ;  it  is  familiar  in  Courts  acting  according  to  the  course  of 
Common  Law,  in  criminal  as  well  as  in  civil  cases.  In  both  cases,  it  is  always 
deemed  to  be  an  exercise  of  appellate  and  not  of  original  jurisdiction.  A  writ  of 
error  is  but  a  process  which  removes  the  record  of  one  Court  to  the  possession  of 
another,  which  is  thereby  enabled  to  inspect  the  proceedings,  and  give  such 
judgment  as  law  and  justice  may  warrant. 

In  the  United  States  the  Federal  Courts  have  exclusive  jurisdiction  in  certain 
classes  of  cases,  and  they  have,  concurrently  with  State  Courts,  jurisdiction  of  all 
suits  of  a  civil  nature  at  Common  Law,  or  in  Equity,  where  the  matter  in  dispute 
exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  of  two  thousand  dollars, 
and  arising  under  the  Constitution  and  laws  of  the  United  Stat.es,  or  in  which 
controversy  the  United  States  are  plaintifis  or  petitioners,  or  in  which  there  is  a 
controversy  between  citizens  of  different  States  in  which  the  matter  in  dispute 
exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  aforesaid.  In  all  cases 
in  which  the  jurisdiction  of  the  Federal  Courts  is  not  made  exclusive,  suits  can  be 
instituted  in  the  State  Courts.  It  was  contended  that  if  there  were  not  some 
provision  under  which  a  cause  brought  in  a  State  Court  might  be  removed  to  a 
Federal  Court,  the  purpose  had  in  view  in  conferring  the  federal  power  would 
often  be  defeated  ;  for  example,  it  was  said  if  a  citizen  of  one  State  brought  a  suit 
in  one  of  its  Courts  against  a  citizen  of  another  State,  the  case  would  be  one 
which,  by  the  Constitution,  is  included  in  the  grant  of  the  federal  power  ;  and  the 
reason  why  it  was  so  included  is  that  it  may  sometimes  happen  that  local  senti- 
ment, prejudices,  or  prepossessings  may  preclude  a  fair  trial  in  the  State  Court, 
or  at  least  give  rise  to  fears  or  suspicions  that  such  may  be  the  case.  It  may  be 
proper  to  allow  the  suit  to  be  thus  brought  in  a  State  Court  in  the  first  instance, 
because  in  most  cases  no  such  influences  would  be  suspected  or  feared,  and  the 
parties  would  go  to  trial  in  the  State  Court  without  objection ;  but  if  they  are 
feared,  the  reasons  for  referring  the  case  to  the  Federal  Court  are  then  apparent ; 
Cooley's  Prin,  of  Const.  Law^  p.  139. 

The  reasoning  which  led  to  the  adoption  of  such  elaborate  removal  provisions 
in  the  United  States  have  not  been  recognized  as  being  applicable  to  Australia,  as 
it  is  not  admitted  that  there  are  such  State  antagonisms.  State  jealousies  and  St«te 
prejudices  existing  in  this  country  as  are  said  to  exist  in  America.  The  provisions 
of  Part  VII.,  enabling  the  I'emoval  of  cases  pending  in  a  State  Court  on  appeal, 
will  probably  be  found  to  be  of  little  practical  use  or  value  except  on  very  rare 
occasions,  where,  for  special  cause  shown  by  a  party,  or  where  the  Attorney- 
General  of  the  Commonwealth,  or  of  a  State,  thinks  it  necessary  to  intervene,  the 
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High  Court  may  make  such  au  order.  It  is  limited  to  suits  arising  under  the 
Constitution,  or  involving  its  interpretation.  Such  suits  can  only  be  removed  upon 
the  application  of  a  private  individual,  being  a  party,  for  special  cause  shown,  and 
then  only  when  they  are  pending  in  a  State  Court  on  appeal.  Such  suits,  when 
pending  on  appeal,  may  be  removed  upon  the  application  of  the  Attorney -General 
of  the  Commonwealth,  or  the  Attorney -General  of  a  State,  without  special  cause 
being  shown. 

As  to  complete  relief  in  causes  removed  into  High  Court,  see  Jud.  Act,  sec. 
32. 

(b)  '*  Arising:  under  the  Constitution.''— See  note  to  sec.  30  {g), 

supra^  p.  125. 

41.  When  a  cause  or  part  of  a  cause  is  removed  into  the  Proceedings 

*  after  removal. 

High  Court  under  the  provisions  of  this  Act,  the  High  Court  u.s.  a.d.  i875 
shall  proceed  therein  as  if  the  cause  had  been  originally  com- 
menced in  that  Court  and  as  if  the  same  proceedings  had  been 
taken  in  the  cause  in  the  High  Court  as  had  been  taken  therein 
in  the  Court  of  the  State  prior  to  its  removal,  but  so  that  all 
subsequent  proceedings  shall  be  according  to  the  course  and 
practice  of  the  High  Court. 

42.  (1)  If  in  any  cause  removed  in  whole  or  part  from  a  S^k^roperiy 
Court  of  a  State  into  the  High  Court  it  appears  to  the  satisfac-  remov^.^*^ 
tion  of  the  High  Court  at  any  time  after  the  removal  that  the  c'%t'l'b^^ 
cause  does  not  really  and  substantially  arise  under  the  Constitu- 
tion or  involve  its  interpretation,  the  High  Court  shall  proceed 

no  further  therein  but  shall  dismiss  the  cause  or  remit  it  to  the 
Court  from  which  it  was  removed  as  justice  requires,  and  shall 
make  such  order  as  to  costs  as  is  just. 

(2)  Every  such  order  of  remitter  shall  be  carried  into 
execution  forthwith,  and  the  proceedings  and  documents  shall  be 
returned  to  the  Court  from  which  they  were  received. 

43.  When  a  cause  is  removed  in  whole  or  part  into  the  Certiorari. 
High  Court  the  High  Court  may—  ^^'  "•  ^• 

(a)  issue  a  writ  directed  to  the  Judges  of  the  Court  from 

which  it  is  removed  commanding  them  to  make 
return  of  the  records  in  the  cause,  and  may  enforce 
the  writ  according  to  law  ;  or 

(b)  allow  the  party  removing  the  cause  to  file  in  the 

High  Court  a  sworn  copy  of  the  records  in  such 
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other  Court,  and  may  thereupon  proceed  upon  that 
copy. 

Effect  of  44.  When  a  cause  is  removed  in  whole  or  part  into  the 

interlocutory  * 

^movtu'of^Se!  High  Court  from  any  Court  of  a  State— 

U.S.  1876  c  137 

*•  *•  (a)  every  order  relating  to  the  custody  or  preservation 

of  any  property  the  subject-matter  of  the  cause 
which  has  been  made  before  the  removal  shall 
remain  in  force  until  it  is  discharged  or  varied  by 
the  High  Court ;  and 

(b)  any  attachment  or  sequestration  of  the  goods  or 

estate  of  a  defendant  had  in  the  cause  in  the  Court 
of  the  State  before  the  removal  shall  hold  the  goods 
or  estate  so  attached  or  sequestered  to  answer  the 
final  judgment  of  the  High  Court  in  the  same 
manner  as  by  law  they  would  have  been  held  to 
answer  the  final  judgment  of  the  Court  in  which 
the  cause  was  commenced  ;  and 

(c)  all  undertakings  or  security  given  by  any  party  in  the 

cause  before  the  removal  shall  remain  valid  and 
effectual  notwithstanding  the  removal ;  and 

(d)  all  injunctions  orders  and  other  proceedings  granted 

made  or  taken  in  the  cause  before  the  removal  shall 
remain  in  full  force  and  effect  until  the  High  Court 
otherwise  orders. 

Remitter  for  45^  (1)  Any  matter  which  is  at  any  time  pending  in  the 

High  Court,  whether  originally  commenced  in  the  High  Court  or 
not,  may  be  remitted  for  trial  to  any  Court  of  a  State  which  has 
federal  jurisdiction  with  regard  to  the  subject-matter  and  the 
parties. 

(2)  The  order  remitting  the  matter  may  be  made  by  the 
High  Court,  or  a  Justice  sitting  in  Chambers,  on  the  application 
of  any  party  to  the  matter. 

Defence  in  46.  When  a  cause  is  removed  in  whole  or  part  from  any 

to  High  Court.    Court  of  a  State  into  the  High  Court,  the  defendant  may  set  up 

by  way  of  defence  any  matter  which  he  might  have  set  up  if  the 

cause  had  been  commenced  in  the  High  Court,  notwithstanding 
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that  the  Court  from  which  the  cause  was  removed  had  not  juris- 
diction to  entertain  the  matter  of  defence  or  could  not  entertain 
it  in  the  same  cause. 

Part  VIII. — Members  and  Officers  of  the  High  Court. 
Salaries  of  Justices, 

47.  (1)  There  shall  be  paid  to  the  Chief  Justice  a  salary  at  saUry. 
the  rate  of  Three  thousand  five  hundred  pounds  a  year,  and  to 
each  other  Justice  a  salary  at  the  rate  of  Three  thousand  pounds 

a  year. 

(2)  There  shall  also  be  paid  to  each  Justice  of  the  High 
Court,  on  account  of  his  expenses  in  travelling  to  discharge  the 
duties  of  his  office,  such  sums  as  are  considered  reasonable  by  the 
Governor-General. 

48.  (1)  The  salaries  (a)  of  the  Justices  of  the  High  Court  ^-^^^^  ^' 
shall  be  charged  on  and  paid  out  of  the  Consolidated  Revenue 
Fund. 

(2)  They  shall  grow  due  from  day  to  day,  but  shall  be 
payable  monthly. 

(a)  "  Salaries  of  Justices."— See  sec.  47,  sujyra. 

Barristers  and  Solicitors  (a). 

49.  (1)  Any  person  entitled   to   practise  as  a   barrister   or  Barristers  and 
solicitor  or  both  in  any  State  shall  have  the  like  right  to  practise 

in  any  federal  Court. 

(2)  Provided  that  before  so  doing  he  shall  produce  to  the 
Principal  Registrar  evidence  showing  that  he  is  so  entitled  and 
in  what  capacity,  and  the  Principal  Registrar  shall  thereupon 
enter  his  name  in  a  Register  of  Practitioners  to  be  kept  at  the 
Principal  Registry. 

(3)  A  copy  of  the  Register  shall  be  kept  at  every  District 
Registry. 

(4)  The  High  Court  may  direct  the  name  of  any  person  to 
be  struck  off  the  Register  upon  proof  that  he  has  been  guilty  of 
conduct  which  renders  him  unfit  to  be  allowed  to  continue  to 
practise  as  a  barrister  or  solicitor,  or  that  he  has  been  deprived 
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by  the  Supreme  Court  of  the  State,  by  virtue  of  his  right  to 
practise  wherein  he  was  registered,  of  the  right  to  practise  in  that 
State  as  a  barrister  or  solicitor. 

(a)  ''Barristers  and  Solioitors.**— As  in  the  judicial  system  of  the 
United  States,  there  is  no  general  or  national  organization  of  the  legal  profession 
in  the  Commonwealth.  Each  State  has  its  own  bar,  and  its  own  laws  regalating 
admission  to  practice  ;  any  person  entitled  to  practice  as  a  barrister  or  solicitor, 
or  both  as  a  barrister  and  solicitor,  in  any  State,  can  readily  gain  admission  to 
practice  in  the  same  capacity  in  the  High  Court,  or  in  any  Federal  Court  which 
may  hereafter  be  created  by  Parliament.  Parliament  could  have  authorized  the 
Justices  of  the  High  Court  to  frame  regulations  providing  a  federal  standard  of 
qualification  for  admission  to  practice  in  Federal  Courts,  but  it  has  not  done  so. 
It  has  recognized  the  legal  standard  and  professional  status  as  established  by  law 
in  each  State.  The  federal  law  recognizes  no  distinction  between  barristers  and 
solicitors.  Every  lawyer  who,  by  the  law  of  his  own  State,  is  entitled  to  practice 
in  both  branches  of  his  profession,  is  entitled  to  a  similar  privilege  in  the  realm  of 
federal  law  and  litigation  ;  a  lawyer,  however,  who  has  been  admitted  to  practice 
in  a  State  in  which  he  can  perform  the  duties  and  exercise  the  functions  and 
rights  of  a  barrister  only,  or  a  solicitor  only,  can  only  exercise  similar  functions 
and  enjoy  similar  rights  in  federal  practice. 

Referring  to  the  legal  profession  in  the  Federal  Courts  of  America,  Mr. 
Bryce  says  that  there,  as  in  some  parts  of  Europe  and  in  most  British  colonies, 
there  is  no  distinction  between  barristers  and  attorneys.  Every  lawyer  or  counsel 
is  permitted  to  take  every  kind  of  business— from  arguing  a  cause  in  the  Supreme 
Court  at  Washington,  to  writing  letters  in  small  debt  cases.  He  may  himself 
conduct  all  the  proceedings  in  a  cause,  confer  with  a  client,  issue  the  writ,  draw 
the  declaration,  get  together  the  evidence,  prepare  the  brief,  and  conduct  the  case 
when  it  comes  on  in  Court.  In  spite,  however,  of  this  union  of  all  a  lawyer's 
functions  in  the  same  person,  considerations  of  practical  convenience  have,  in 
iViany  places,  established  a  division  of  labour  similar  to  that  existiug  in  England. 
Thus  where  two  or  more  lawyers  are  in  partnership,  it  often  happens  that  one 
member  undertakes  the  Court  M'ork,  while  another  sees  the  clients,  conducts 
correspondence,  and  prepares  cases  for  trial.  Apart  from  the  arrangement  which 
distributes  the  various  kinds  of  business  among  the  members  of  a  firm,  there  is  a 
certain  tendency  for  work  of  a  special  character  to  fall  into  the  hands  of  special 
men.  As  a  practitioner  rises,  it  is  easier  for  him  to  select  his  business,  and  when 
he  has  attained  real  eminence,  he  may  confine  himself  entirely  to  the  higher 
walks,  giving  opinions  and  arguing  cases.  With  the  important  difference  that  he 
is  liable  for  any  negligence,  such  a  counsel,  says  Mr.  Bryce,  occupies  substantially 
the  same  position  as  an  English  Queen's  Counsel,  and  his  services  are  sought  not 
only  by  clients  directly,  but  by  other  practitioners  or  firms,  who  may  have  impor- 
tant suits  in  hand  for  which  they  may  feel  themselves  unequal ;  Brt/ce*8  Amer. 
Com.,  1st  ed.,  vol.  2,  p.  498. 

During  the  progress  of  the  Judiciary  Bill  through  the  House  of  Representa- 
tives, a  proposal  was  submitted  to  extend  sec.  49  so  as  to  entitle  a  person  to 
practice  as  a  barrister  or  solicitor,  or  both  as  a  barrister  and  solicitor  in  any 
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Court  '*  exerciflinfl;  federal  juriBdiction "  throughout  the  Commonwealth.  This 
was  objected  to,  one  of  the  grounds  being  that  there  was  some  doubt  as  to  the 
constitutional  authority  of  Parliament  to  authorize  a  legal  practitioner,  admitted 
on  one  State,  to  practice  in  the  Courts  of  another  State,  whilst  such  Courts  are 
engaged  in  the  exercise  of  federal  jurisdiction.  The  amendment  was  defeated, 
and  the  constitutional  point  remains  unsettled. 

On  the  question  of  precedence  between  Queen's  Counsel  appointed  by  the 
Governor- General  of  Canada  and  those  appointed  by  the  Lieutenant-Governors  of 
Provinces,  see  the  case  of  Lenoir  v.  Bitchier  3  Sup.  Court  Reports  (Canada),  575. 
In  this  case  it  was  decided  that  the  Lieutenant-Governors  of  Provinces  could 
appoint  Queen's  Counsel,  but  that  it  was  ultrd  vires  to  give  them  precedence  over 
Queen's  Counsel  previously  appointed  by  the  Governor-General  of  Canada. 

As  to  right  of  barristers  and  solicitors  to  appear  in  Courts  exercising  federal 
jurisdiction,  see  Jud.  Acty  sec.  7S. 

50.  The   Crown   Solicitor  for  the  Commonwealth  shall,  in  crown  solicitor 

entitled  to  rights 

respect  of  his  office,  be  entitled  to  practise  as  a  solicitor  in  any  J"jJ,P!j'^J^'5^®*  °' 
federal    Court    or    Court    exercising  federal    lurisdiction,   and  ^^^"^  ^'*^- 

°  "^  Cf.  U.K.,37&38 

be  entitled    to   all  the   rights    and  privileges  of  a  solicitor  m  vict.,c  68,8. 12. 

each  State,  whether  he  is  or  is  not  enrolled  as  a  solicitor  in  any 

State. 

Eegistrars. 

61.  (1)  At  the  Principal  Registry  of  the  High  Court  there  Regittrars. 
shall  be  an  officer  to  be  called  the  Principal  Registrar  (a)  and 
such  other  officers  as  are  necessary. 

(2)  There  shall  also  be  at  every  District  Registry  a  District 
Registrar  and  such  other  officers  as  are  necessary. 

(3)  Provided  that  after  the  first  day  of  July  One  thousand  Q<i.sup.ct.  Act. 
nine  hundred  and  four  no  new  office  shall  be  created  either  in  the 
Principal  Registry  or  in  any  District  Registry  unless  the  Chief 

Justice  certifies  (6)  in  writing  to  the  Governor-General  that  the 
new  office  is  necessary. 

(a)  Principal  Refiristrar.— As  to  duty  of,  to  issue  writs,  see  High  Court 
Procedure  Act,  sec.  6 ;  as  to  duty  with  respect  to  transfer  of  causes  see  16.,  sec. 
7,  et  seq.  ;  as  to  his  duty  to  seal  writs,  see  Or.  49,  r.  3 ;  to  supply  copy  of  records, 
16.,  r.  4. 

(b)  ''OMef  Justice  certifies.''— The  office  of  Taxing  Officer  in  the 
Supreme  Court  office  was  created,  and  a  gentleman  appointed  to  fill  such  office,  by 
the  Executive  Council,  without  the  certificate  in  writing  of  the  Judges  to  the 
Governor  that  such  officer  was  necessary,  having  been  given.  The  Taxing  Officer 
was  appointed  to  relieve  the  Registrar  of  the  Court  from  the  duty  of  taxing  bills 
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of  costs.  Upon  his  appointment  having  been  brought  to  the  knowledge  of  the 
Court,  it  was  held  that  the  office  was  a  new  office  under  the  Supreme  Court  Act  of 
1867,  sec.  39  ;  that  the  appointment  having  been  made  without  the  certificate  of 
the  Judges,  as  required  by  the  same  section  of  that  Act,  it  was  an  irregular  and 
illegal  appointment,  and  his  acts  as  such  officer  were  void  ;  Byrmes  v.  James^  3 
Q.L.J.,  165. 

RSSstrars.  ^^'  ^^^  Principal  Registrar  and  the  several  District  Regis- 

j>id.  Act  1873     trars  shall  have  power  to  administer  oaths  and  perform  such 

duties  in  respect  of  any  proceedings  pending  in  the  High  Court  as 

are  assigned  to  them  by  Rules  of  Court  or  by  any  special  order 

of  the  Court. 

TJie  Marshal 

Marshal.  63.  There  shall  be  an  officer  to  be  called  the  Marshal  (a),  who 

Qd.sup.ct  Act.  shall  be  charged  with  the  service  and  execution  of  all  writs,  sum- 
monses, orders,  warrants,  precepts,  process,  and  commands  of  the 
High  Court  which  are  directed  to  him,  and  shall  make  such  return 
of  the  same  to  the  Court  together  with  the  manner  of  the  execu- 
tion thereof  as  he  is  thereby  required,  and  who  shall  take  receive 
and  detain  all  persons  who  are  committed  to  his  custody  by  the 
Court,  and  shall  discharge  all  such  persons  when  thereunto 
directed  by  the  Court  or  by  law. 

(a)  ^'The  Marshal.*'— In  the  case  of  persons  who  may  be  liable  to 
attachment  at  the  same  time  in  a  Federal  Court  and  in  the  Court  of  a  State,  aa 
well  as  in  the  case  of  property  liable  to  be  seized  in  execution  by  the  marshal  in  a 
suit  in  a  Federal  Court  and  by  a  sheriff  in  a  suit  in  a  State  Court,  the  rule  is  that 
that  jurisdiction  which  first  actually  attaches,  either  to  the  person  or  the  property, 
will  retain  control,  and  cannot  be  divested  by  process  issued  from  the  other  juris- 
diction ;  Smith  v.  Af elver,  9  Wheat.,  532.  For  other  authorities  see  PattersotVs 
Federal  Restraints  on  State  Action^  p.  238. 

'*The  forbearance  which  Courts  of  co-ordinate  jurisdiction,  administered 
under  a  single  system,  exercise  toward  each  other,  whereby  conflicts  are  avoided, 
by  avoiding  interference  with  the  process  of  each  other,  is  a  principle  of  comity, 
with,  perhaps,  no  higher  sanction  than  the  utility  which  comes  from  concord  ;  but 
between  State  Courts  and  those  of  the  United  States  it  is  something  more.  It  is 
a  principle  of  right  and  of  law,  and  therefore  of  necessity.  It  leaves  nothing  to 
discretion  or  mere  convenience.  These  Courts  do  not  belong  to  the  same  system, 
so  far  as  their  jurisdiction  is  concurrent ;  and  although  they  co-exist  in  the  same 
space,  they  are  independent,  and  have  no  common  superior.  They  exercise 
jurisdiction,  it  is  true,  within  the  same  territory,  but  not  in  (he  same  plane  ;  and 
when  one  takes  into  its  jurisdiction  a  specific  thing,  that  rea  is  as  much  withdrawn 
from  the  judicial  power  of  the  other  as  if  it  had  been  carried  physically  into  a 
different  territorial  sovereignty.  To  attempt  to  seize  it  by  a  foreign  process  is 
futile  and  void.     The  regulation  of  process  and  the  decision  of  questions  relating 
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to  it,   are  j)art  of  the  jurisdiction  of  the  Court  from  which    it  issues "  ;  per 
Matthews,  J.,  in  Covellv,  Htyman,  111  U.S.,  182. 

"  We  hold  it  to  be  an  incontrovertible  principle  that  the  Government  of  the 
United  States  may,  by  means  of  physical  force  exercised  through  its  official  agents, 
execute  on  every  foot  of  American  soil  the  powers  and  functions  that  belong  to  it. 
This  necessarily  involves  the  power  to  command  obedience  to  its  laws,  and  hence 
the  power  to  keep  the  peace  to  that  extent."  .  .  .  **  Why  do  we  have  marshals 
at  all,  if  they  cannot  physically  lay  their  hands  on  persons  and  things  in  the  per- 
formance of  their  proper  duties?  What  functions  can  they  perform,  if  they  cannot 
use  force  ?  In  executing  the  processes  of  the  Courts,  must  they  call  on  the  nearest 
constable  for  protection  ?  Must  they  rely  on  him  to  use  the  requisite  compulsion, 
and  to  keep  the  peace  whilst  they  are  soliciting  and  entreating  the  parties  and 
bystanders  to  allow  the  law  to  take  its  course  ?  This  is  the  necessary  consequence 
of  the  positions  that  are  asHumed.  If  we  indulge  in  such  impracticable  views  as 
these,  and  keep  on  refining  and  re-refining,  we  shall  drive  the  national  government 
out  of  the  United  States,  and  relegate  it  to  the  district  of  Columbia,  or  perhaps 
to  some  foreign  soil"  ;  per  Bradley,  J.,  in  Ex  parte  SiebolU,  100  U.S.,  p.  371. 

In  Buck  V.  Coldbathy  3  Wall,  p.  334  (on  Error  in  the  Supreme  Court  of  the 
U.S.),  the  facts  were,  that  Coldbath  sued  Buck  in  a  State  Court  to  recover 
damages  for  trespass  in  taking  his  goods.  The  defendant  simply  pleaded  that  he 
was  marshal  of  the  United  States,  and  that  he  had  seized  the  goods  under  an 
attachment  against  the  property  of  certain  parties  named  therein  ;  he  did  not 
aver  that  the  goods  belonged  to  the  defendant  named  in  the  writ.  The  Court  held 
that  the  marshal  was  guilty  of  trespass  in  levying  upon  the  property  of  one 
against  whom  the  writ  did  not  run ;  that  he  could  be  sued  for  damages  in  a 
State  Court,  and  that  the  mere  fact  that  the  writ  issued  from  a  Federal  Court 
constituted  no  defence.  In  Bock  v.  PerhinSy  139  U.S.,  p.  628,  Mr.  Justice  Hyland 
said  that  marshals  and  their  deputies  have  in  their  respective  States  the  same 
powers  in  executing  the  laws  of  the  United  States  as  sheriffs  and  their  deputies 
have  in  executing  the  laws  of  such  States. 

As  to  proceedings  in  actions  by  and  against  the  marshal,  see  High  Court 
Procedure  Act,  sec.  31  ;  as  to  interpleader  proceedmgs  see  i6.,  sec.  27  ;  see  also 
Or.  44  prescribing  the  duties  of  the  marshal  and  other  officers  charged  with  service 
and  execution  of  process. 

84.  There  shall  also  be  in  and  for  each  State  in  which  Deputy  Marahai. 
there  is  a  District  Registry  a  Deputy  or  Deputies  of  the 
Marshal,  each  of  whom  shall,  when  required  by  the  High  Court 
by  any  writ  process  or  other  proceeding  to  him  directed,  execute 
and  perform  within  the  State  all  such  acts  as  the  Marshal  would 
be  bound  to  perform  if  he  were  personally  present  and  acting  in 
the  State. 

88.  The  Governor-General  may  appoint  such  officers  as  he  Marshal's 

...  .         officere. 

thinks  fit  to  assist  the  Marshal  and  his  Deputies  in  the  execution  q^.  uw. 
of  their  duties,  and  all  acts  done  by  those  officers  shall  be  deemed 
to  be  done  by  and  under  the  authority  of  the  Marshal. 
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Part  IX. — Suits  by  axd  against  the  Commonwealth  and  the 

States  (a). 

oomnSweaith*  ^*-  "^^Y  P^rson  making  any  claim  against   the   Common- 

wealth, whether  in  contract  (b)  or  in  tort  (c),  may  in  respect  of  the 
claim  bring  a  suit  against  the  Commonwealth  in  the  High  Court  (d) 
or  in  the  Supreme  Court  of  the  State  in  which  the  claim  arose. 

(a)  **  Suits  by  and  against  the  Oommonwealth  and  the  States.*' 

— The  Constitution,  sec.  75,  sub-sees,  (iii.)  and  (iv.),  gives  the  High  Court  jurisdic- 
tion in  all  matters  in  which  the  Commonwealth  is  d  party,  between  States,  and 
between  a  State  and  a  resident  of  a  different  State.  This  gives  jurisdiction  only  ; 
it  does  not  give  a  litigant  a  right  to  bring  a  suit  against  either  the  Commonwealth 
or  a  State ;  to  enable  him  to  do  so  additional  legislation  under  sec  78  was 
necessary. 

The  provisions  of  Part  IX.  respecting  suits  by  and  against  the  Commonwealth 
and  the  States  have  been  made  in  pursuance  of  power  conferred  by  the  Constitution, 
sec.  78.  By  that  section  the  Parliament  is  authorized  to  confer  rights  to  proceed 
against  the  Commonwealth  or  against  a  State  in  respect  of  matters  within  the 
limits  of  the  judicial  power.  Parliament  has  conceded  full  right  of  action  against 
the  Commonwealth,  as  well  as  against  the  States,  both  in  matters  of  contract  and 
tort ;  the  suit  must,  however,  be  in  respect  of  a  matter  within  the  limits  of  the 
judicial  power. 

(b)  ''  Oontract.'* — It  is  an  ancient  and  fundamental  maxim  of  the  Constitu- 
tion that  the  King  can  do  no  wrong,  that  the  Crown  is  not  personally  responsible, 
by  any  of  the  ordinary  legal  methods,  for  any  act  done  by  itself  or  by  its 
subordinates;  Tobin  v.  The  Queen,  (1864)  33  L.J.C.P.,  199.  This  led  to  the  rule 
that  no  action  or  suit  could  be  brought  against  the  Crown,  excepting  cases  where 
the  King  had  of  his  own  free  will  graciously  ordered  right  to  be  done.  The  Petition 
of  Right  originated  in  the  reign  of  Edward  I. ;  it  was  substituted  for  a  prcecipe 
against  the  King  ;  it  is  founded  on  the  theory  that  the  King  has  ordered' right  to 
be  done.  It  is  a  precedent  open  to  a  subject  in  cases  jwhore  his  land,  goods,  or 
money  have  found  their  way  into  the  possession  of  the  Crown  ;  the  petition  seeks 
restitution  thereof,  or,  alternately,  compensation  in  money  ;  Feather  v.  The  Queen 
So  L.J.Q.B.,  200.  By  this  process  the  subject  can,  on  grounds  similar  to  those 
which  would  entitle  the  suppliant  to  judgment  against  a  fellow  subject,  recover 
money  due  to  <him  under  a  contract  made  on  behalfjof  the  Crown,  such  as  for  goods 
supplied,  or  for  services  rendered,  or  for  unliquidated  damages  for  breach  of 
contract;  Thomas  v.  The  Queen,  L.R.,  10  Q.B.,  31 ;  Windsor  and  Annapolis  By. 
Co.  V.  The  Queen,  11  App.  Cas.,  607. 

Officers  of  the  Crown  are  not  personally  liable  for  contracts  entered  into  by 
them  on  behalf  of  the  Crown  ;  Palmer  v.  Hutchinson,  (1886)  6  App.  C!as.,  619  ; 
Dunn  v.  Macdoncdd,  (1897)  1  Q.B.,  555.  But  if  a  Minister  commits  a  trespass  in 
regard  to  the  personal  property  of  another  he  may 'be  sued  as  a  private  person  ; 
Raleigh  v.  Ooschen,  (1898)  1  Ch.,  73. 

(C)  "Torts.'* — A  **  tort "  is  an  actionable  wrong  involving  a  breach  of  duty 
arising  independently  of  a  contract.  A  breach  of  contract,  wilful  or  otherwise,  is 
a  breach  of  the  duties  which  the  parties  have  fixed  for  themselves.     Duties 
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broken  by  the  commission  of  civil  wrongs  are  those  fixed  by  law  independently  of 
the  will  of  the  parties ;  Pollock  on  Torts^  6th  ed.,  p.  5.  Among  the  civil  wrongs 
for  which  remedies  are  provided  by  the  common  law  of  England,  or  by  statute 
law  creating  new  rights  of  action,  are  (1)  personal  wrongs  affecting  a  man's 
personal  safety  and  freedom,  such  as  assault,  battery,  or  false  imprisonment ;  (2) 
wrongs  affecting  property,  such  as  trespass,  conversion  and  interference  with 
rights  analogous  to  those  of  property ;  and  (3)  other  wrongs  to  the  person  and 
property,  such  as  negligence  and  nuisance. 

It  has  long  been  held  that  no  action  for  tort  will  lie  against  the  Crown, 
because  the  King  can  do  no  wrong ;  Canterbury  v.  Regina  (1842),  4  St.  Tr.  (N.S.), 
p.  767.  The  maxims  Qui/acit  per  alium  facit  per  se  and  Respondeat  superior  haVe 
no  force  or  application  when  a  servant  of  the  Crown  commits  a  tort.  What  the 
Sovereign  does  personally  the  law  presumes  will  not  be  wrong  ;  what  he  does  by 
the  hands  of  his  servants  cannot  be  wrong  in  him,  for  if  the  command  be  unlawful, 
it  is  no  command,  and  the  servant  alone  is  responsible  for  the  unlawful  act,  the 
same  as  if  there  were  no  command  ;  Musgi'ove  v.  PtUido,  5  App.  Ca.,  109  ;  Tobin 
v.  The  Queen,  supra. 

In  some  British  possessions  provision  has  been  made  allowing  actions  to  be 
brought  against  the  Government  in  respect  of  tortious  acts  done  under  the 
authority,  or  colour  of  authority,  of  colonial  legislation;  Attorney -QtneraX  of 
States  Settlement  v.  Wtmyss,  13  App.  Ca.,  192;  Farnell  v.  Bowman,  12  App.  Ca., 
643. 

Although  the  Claims  against  the  Government  Act  of  New  South  Wales  makes 
the  Grovernment  liable  for  actions  of  tort,  it  does  not  operate  to  put  the  Govern- 
ment, with  regard  to  its  important  executive  functions,  in  the  same  positioti  as  a 
private  individual.  On  grounds  of  public  policy  the  Government  must  possess  a 
large  degree  of  immunity  from  liability  in  the  exercise  of  those  functions,  and  the 
Court  must  in  each  case  determine  on  the  general  law  and  on  the  construction  of 
the  statutes  affecting  the  question,  how  far  the  Government  is  liable  for  any 
particular  tort  complained  of  ;  Davidson  v.  Walker  (1901),  1  S.R.  (N.S.W.),  196. 

In  the  case  of  The  Queen  v.  WUliamSy  L.R.  9  App.  Ca.,  H.L.  418,  it  was  held 
that  there  was  a  duty  imposed  by  law  upon  the  Executive  Government  to  take 
reasonable  care  that  vessels  using  the  staiths  in  the  ordinary  manner  might  do  so 
without  damage  to  the  vessel.  Reasonable  care  is  not  shown  when,  after  notice 
of  danger  at  a  particular  spot,  no  inquiry  is  made  as  to  its  existence  and  extent, 
and  no  warning  is  given. 

A  person  seeking  to  recover  Customs  duties  improperly  levied  cannot  sue  the 
Crown  under  the  Victorian  Crown  Remedies  Act  1865  ;  his  remedy  is  against  the 
Collector  of  Customs  under  the  CiiAtoms  Act ;  Sargood  v.  The  Queen^  4  V.L.R. 
(L.),  389. 

(d)  "In  the  High  Court  or  in  the  Supreme  Court."— A  private 
individual  can  sue  the  Commonwealth  either  in  the  High  Court  or  in  the  Supreme 
Court  of  a  State  in  which  the  claim  arose  ;  but  by  sec.  38  a  State  can  sue  the 
Commonwealth  in  the  High  Court  only  ;  and  the  Commonwealth  itself  can 
institute  a  suit  in  the  High  Court  only. 
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^"iiSsuhe^^^  S7.  Any   State  making  any  claim   against   the   Common- 

commonweaith.  wealth  (a),  whether  in  contract  or  in  tort,  may  in  respect  of  the 

claim  bring  a  suit  against  the  Commonwealth  in  the  High  Court. 

(a)  '*  State    .    .    .    against    •    •    .    Oommonwealth.*'— Matters 

"within  the  judicial  power  "means  matters  in  which  by  reason  of  the  subject^ 
matter  or  the  parties,  the  High  Court  has,  or  can  be  given,  original  jurisdiction — 
i.e.,  the  matters  mentioned  in  sees.  75  and  76  of  the  Constitution.  All  suits 
against  the  Commonwealth,  and  all  suits  between  the  States,  whatever  the 
subject-matter,  are  by  sec.  75  within  the  judicial  power  of  the  Commonwealth  ; 
consequently  no  limiting  words  were  necessary  in  sees.  57,  59,  and  60  of  the 
Judiciary  Act.  Moreover  suits  by  a  State  against  the  Commonwealth  or  by  a 
State  against  a  State,  are  by  sec.  38  of  the  Judiciary  Act  within  the  exclusive 
jurisdiction  of  the  High  Court ;  consequently  in  sees.  57  and  59  the  High  Court 
alone  is  mentioned. 


Suits  ajrainst  a 
•State  in  matters 
of  federal 
Jurisdiction. 


Suits  between 
States. 


58.  Any  person  making  any  claim  against  a  State  (a), 
whether  in  contract  or  in  tort,  in  respect  of  a  matter  in  which 
the  High  Court  has  original  jurisdiction  or  can  have  original 
jurisdiction  conferred  on  it,  may  in  respect  of  the  claim  bring  a 
suit  against  the  State  in  the  Supreme  Court  of  the  State,  or  (if 
the  High  Court  has  original  jurisdiction  in  the  matter)  in  the 
High  Court. 

(a)  "Person    .    .    .    against    .    .    .   a  State."— A  suit  by  a  person 

against  a  State  is  not  necessarily  within  the  judicial  power  ;  it  is  not  within  the 
judicial  power  unless — (1)  the  plaintiff  is  a  resident  of  another  State,  or  (2)  the 
subject-matter  of  the  suit  comes  within  sec.  75  or  76  of  the  Constitution.  Conse- 
quently  sec.  5  of  the  Act  is  not  intended  to  apply  to  all  suits  by  a  person  against 
a  State,  but  is  limited  to  suits  *'  in  which  the  High  Court  has  original  jurisdiction 
or  can  have  original  jurisdiction  conferred  on  it  " — i.e.,  cases  within  sees.  75  and 
76  of  the  Constitution.  Moreover  the  High  Court  has  not  been  given  original  juris- 
diction  in  all  suits  by  a  person  against  a  State,  so  that  mention  of  the  High  Court 
in  sec.  50  is  preceded  by  the  words  **  if  the  High  Court  has  original  jurisdiction  in 
the  matter. " 

Parliament  could  not  create  new  causes  of  action  unauthorized  by  the 
Constitution.  Thus  it  is  conceived  that  a  riparian  owuer  of  land  on  the  lower 
Murray  in  South  Australia  could  not,  under  this  section,  sue  the  State  of  New  • 
South  Wales  to  recover  damages  for  water  abstracted  to  his  prejudice  by  the 
Government  of  New  South  Wales  as  a  riparian  owner  on  the  upper  river,  unless  it 
was  shown  that  he  has  suffered  damage  through  the  violation  of  some  legal  right 
recognized  or  established  by  the  Constitution.  The  same  principles  will  in  general 
govern  the  right  to  proceed  to  law  in  matters  between  State  and  States ;  MoortU 
Common,  of  Aivt.,  p.  268. 

69.  Any  State  making  any  claim  against  another  State  (a) 
may  in  respect  of  the  claim  bring  a  suit  against  that  State  in  the 
High  Court. 
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(a)  "  State  .  .  .  against  .  .  .  State.**— In  the  United  States 
this  jurisdiction  of  the  Supreme  Court  has  been  chiefly  employed  in  cases  of 
disputed  boundaries ;  Wisconsin  v.  Pelican  Insurance  Co.y  127  U.S.,  263.  This 
jarisdictioQ  is  not  defeated  because  of  the  fact  that  in  deciding  the  question  the 
Court  must  examine  and  construe  compacts  between  States,  or  because  the  decision 
a£fects  the  territorial  limits  of  the  political  jurisdiction  and  sovereignity  of  States ; 
Virginia  v.  Went  Virginia,  11  Wall.,  39 ;  Rhode  Island  v.  Massachusetts,  12  Pet., 
657  ;  Baker's  AnnoL  Const.,  p.  1.38. 

60.  In  a  suit  against  a  State  brought  in  the  High  Court,  ^°^"°gf  ^§^,^^6 
the  High  Court  may  grant  an  injunction  (a)  against  the  State  and  *"**  ^^  officers, 
against  all  officers  of  the  State  and  persons  acting  under  the 
authority  of  the  State,  and  may  enforce  the  injunction  against  all 

such  officers  and  persons. 

(a)  **  Injunctions.** — An  injunction  was  refused  to  prevent  a  Minister  of 
Works  from  violating  an  agreement  between  the  plaintiffs  and  him  as  agent  of  the 
Crown  ;  Ntwcastle  Wallsend  Coal  Co,  v.  Arnold,  2  S.C.R.  (N.8.  W.),  26.  The  right 
to  restrain  Ministers  of  the  Crown  by  injunction  was  discussed  in  Sharp  v.  Board  of 
Land  and  Works,  5  A.L.R.  (C.N.).  81. 

61.  Suits  on  behalf  of  the  Commonwealth  may  be  brought  suits  by 

Commonweal  th . 

in  the  name  of  the  Commonwealth  by  the  Attorney-General  or 
by  any  person  appointed  by  him  in  that  behalf. 

62.  Suits   on   behalf  of  a  State  may   be   brought  in   the  suits  by  a  state. 
name  of  the  State  by  the  Attorney-General  of  the  State,  or  by 

any  person  appointed  by  him  in  that  behalf. 

63.  Where  the  Commonwealth  or  a  State  is   a  party  to  a  ^^^  Jj^^^ 
suit,  all  process  in  the  suit  required  to  be  served  upon  that  party  orsute'S^pw-ty 
shall  be  served  upon  the  Attorney-General  of  the  Commonwealth 

or  of  the  State,  as  the  case  may  be,  or  upon  some  person 
appointed  by  him  to  receive  service. 

64.  In  any  suit  to  which  the  Commonwealth  or  a  State  is  Rights  of 

•^  parties. 

a  party,  the  rights  of  parties  shall  as  nearly  8ts  possible  be  the 
same,  and  judgment  may  be  given  and  costs  awarded  on  either 
side,  as  in  a  suit  between  subject  and  subject. 

66.  No  execution  or  attachment,  or  process  in  the  nature  no  execution 

ioiiii*i*i  i»i       against  Corn- 

thereof ,  shall  be  issued  agamst  the  property  or  revenues  oi  the  monweaith  or 

Commonwealth   or  a  State   in  any  such  suit ;    but  when  any  gag.)  55  vict. 

judgment  is  given  against  the  Commonwealth  or  a  State,  the  schedule. 

Registrar  shall  give  to  the  party  in  whose  favour  the  judgment 

is  given  a  certificate  in  the  form  of  the  Schedule  to  this  Act,  or 

to  a  like  effect. 

B.a  13 
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coni^wSi^^  **•  ^°  receipt  of  the  certificate  of  a  judgment  against  the 

or  state.  Coramonwcalth  or  a  State  the  Treasurer  of  the  Commonwealth 

(Trs.)  55  Vict. 

No.  24,8.  u.      or  of  the  State  as  the  case  may  be  shall  satisfy  the  judgment 

out  of  moneys  legally  available  (a). 

(a)  "Moneys  le^rally  available."— By  the  Commonwealth  Audit  Aety 
sec.  32,  the  Auditor-General  is  required,  before  counter-signing  any  instrument 
for  the  payment  of  public  money,  to  ascertain  that  the  sums  therein  mentioned 
are  legally  available  for  and  applicable  for  the  services  or  purposes  mentioned  in 
such  instrument.  Under  the  Victorian  Croion  Remedies  and  Liabilities  Act  1865,  it 
was  provided  that  upon  receipt  of  a  certificate  of  a  judgment  against  the  Crown  '*  it 
shall  be  lavrful  for  the  Governor  to  cause  to  be  paid  out  of  the  consolidated  revenue 
such  damages  and  costs  as  may  be  awarded  to  the  petitioner.'*  In  the  case  of 
Alcock  v.  Fergie,  4  W.W.  &  a'B.  (L.),  285,  it  was  held  that  the  Act  did  not  amount 
to  a  special  appropriation  ;  that  judgments  against  the  Crown  could  not  be  legally 
satisfied  until  the  will  of  Parliament  on  the  question  had  been  expressed  ;  that  no 
expression  of  that  will  had  been  conveyed  by  the  Crown  Remedies  and  LiahUities 
Act ;  that  when  the  siiid  Act  was  passed  the  Legislature  must  have  had  the  Atidit 
Act  in  their  recollection,  by  which  the  Audit  Commissioner  was  ordered  to 
certify  that  public  money  is  available  before  it  is  paid  ;  that  Parliament  did  not 
expressly  or  impliedly  repeal  the  Audit  Act^  and  that  as  the  Crown  Remedies  and 
Liabilities  Act  did  not  contain  a  special  appropriation  for  moneys  for  the  satis- 
faction of  judgments  against  the  Crown  the  Court  could  not  construe  it  as  if 
Parliament  bad  so  made  it. 


Commonwealth 
or  State. 

lb.  8.  12. 


Commonwealth  ^'^'  When  iu  any  such  suit  a  judgment  is  given  in  favour 

of  the  Commonwealth  or  of  a  State  and  against  any  person,  the 
Commonwealth  or  the  State,  as  the  ease  may  be,  may  enforce 
the  judgment  against  that  person  by  process  of  extent  (a\  or  by 
such  execution,  attachment,  or  other  process  as  could  be  had  in  a 
suit  between  subject  and  subject  (6). 

(a)  "  Slxtent." — This  is  a  writ  of  execution  available  in  cases  in  wliich  the 
Crown  has  an  interest.  The  extent  may  either  be  an  extent  in  chiej  or  an  extent 
in  aidf  the  distinction  being  that  the  former  is  a  hostile  proceeding  by  the  Crown 
against  its  debtor,  or  against  the  debtor  of  that  debtor,  whilst  the  latter  is  an 
extent  issued  at  the  instance  of  the  Crown  debtor  himself  against  his  debtor  to 
aid  his  payment  of  the  Crown  debt.  The  extent  of  the  Crown  has  priority  over 
all  executions  of  the  subject.    See  Encyc,  of  Laws  of  Eng.y  vol.  5,  p.  254. 

(b)  "  Subject  and  subject,''-See  H.C.P.  Act,  sees.  26  to  28. 

Part  X. — Criminal  Jurisdiction. 
Application  of  Laws, 
suteiawsto  68.  (1)  The  laws  of  each  State  respecting  the  arrest  and 

apply  as  to  pre-  ^    ^  i  i        •  i        /»•  j      i_ 

liminary  Dro-     custody  of  offenders  or  persons  charged  with  offences,  and  the 
crimmai  cases,    procedure  for- - 
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(a)  their  summary  conviction  (a) ;  and 

(6)  their  examination  and  commitment  for  trial  (6)  on 
indictment  (c) ;  and 

(c)  their  trial  and  conviction  on  indictment ; 

and  for  holding  accused  persons  to  bail,  shall  apply  and  be 
applied  so  far  as  thej''  are  applicable  to  persons  who  are  charged 
with  offences  against  the  laws  of  the  Commonwealth  committed 
within  that  State,  or  whose  trial  for  offences  committed  else- 
where may  lawfully  be  held  therein. 

(2)  The  several  Courts  of  a  State  exercising  jurisdiction  with 
respect  to — 

(a)  the  summary  conviction  ;  or 

(6)  the    examination    and    commitment   for    trial    on 
indictment;  or 

(c)  the  trial  and  conviction  on  indictment ; 

of  offenders  or  persons  charged  with  offences  against  the  laws  of 
the  State  shall  have  the  like  jurisdiction  with  respect  to  persons 
who  are  charged  with  offences  against  the  laws  of  the  Common- 
wealth committed  within  the  State  (cZ),  or  who  may  lawfully  be 
tried  within  the  State  for  offences  committed  elsewhere : 

(3)  Provided  that  such  jurisdiction  shall  not  be  judicially 
exercised  with  respect  to  the  summary  conviction  or  examination 
and  commitment  for  trial  of  any  person  except  b}^  a  Stipendiary 
or  Police  or  Special  Magistrate,  or  some  Magistrate  of  the  State 
who  is  specially  authorized  by  the  Governor-General  to  exercise 
such  jurisdiction. 

(a)  "  Summary  Con Viction."— This  means  a  conviction  by  any  justice 
or  magistrate  of  a  State  sitting  as  a  Court  authorized  by  the  law  of  a  State  to  make 
summary  orders  or  to  direct  summary  punishment,  by  fine  or  imprisonment,  for 
offences  under  State  law  ;  Acts  Inter prttation  Act  1901,  sec.  26  {d).  Procedure  in 
summary  jurisdiction  includes  complaints,  informations,  warrants,  hearing  evi- 
dence, determination,  drawing  of  orders,  and  convictions. 

(b)  ''Commitment  for  trial.'*— Used  in  relation  to  any  person  this 
expression  means  committed  to  prison  with  the  view  of  being  tried  before  a  Judge 
and  jury,  or  admitted  to  bail  upon  a  recognizance  to  appear  and  be  so  tried  ;  Acts 
Interpretation  Act,  sec.  27  (fi). 

(O)  "  Indictm.exit.*^ — In  England  an  indictment  in  the  strict  sense  is  a 
5irritten  accusation  of  one  or  more  persons  of  a  crime  and  presented  on  oath  by  a 
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jury  of  twelve  or  more  men  tentied  a  grand  jury ;  Ghitty'a  Grim.  Law^  /.,  167- 
According  to  the  general  usage  in  Australia  an  indictment  includes  an  iufonnatioa 
filed  by  the  Attorney-General  or  other  proper  officer  for  the  prosecution  of  an 
indictable  offence.  It  is  within  the  power  of  Parliament  to  decide  what  shall  be 
an  indictable  offence  and  what  shall  not  be.— Qutci  and  Qarran^a  Amiot.  CoitM.y 
p.  808.     Indictment  includes  information  ;  Acts  Interpretation  Act,  sec.  27  (a). 

(d)  "Within  the  State."— Every  trial  on  indictment  for  any  offence 
against  a  law  of  the  Commonwealth  must  bo  held  in  the  State  where  the  offence 
was  committed.  If  the  offence  was  not  committed  within  any  State  the  trial 
must  be  held  at  such  place  as  Parliament  prescribes  ;  Const.,  sec.  80. 


iDdictmenU. 


Offences  com- 
mitted in 
•everal  States. 

U.S.  731. 


Indictable   Offences, 

69.  (1)  Indictable  offences  against  the  laws  of  the  Com- 
monwealth shall  be  prosecuted  by  indictment  in  the  name  of  the 
Attorney-General  of  the  Commonwealth  or  of  such  other  person 
as  the  Governor-General  appoints  in  that  behalf. 

(2)  Any  such  appointment  shall  be  by  commission  in  the 
King's  name,  and  may  extend  to  the  whole  Commonwealth  or  to 
any  State  or  part  of  the  Commonwealth. 

(3)  Any  person  committed  for  trial  for  an  indictable 
offence  against  the  laws  of  the  Commonwealth  may  at  any  time 
within  fourteen  days  after  committal  and  before  the  jury  i& 
sworn  apply  to  a  Justice  in  Chambers  or  to  a  Judge  of  the 
Supreme  Court  of  a  State  for  the  appointment  of  counsel  for  hi» 
defence.  If  it  be  found  to  the  satisfaction  of  the  Justice  or 
Judge  that  such  person  is  without  adequate  means  to  provide 
defence  for  himself,  and  that  it  is  desirable  in  the  interests  of 
justice  that  such  an  appointment  should  be  made,  the  Justice  or 
Judge  shall  certify  this  to  the  Attorney- General,  who  may  if  he 
thinks  fit  thereupon  cause  arrangements  to  be  made  for  the 
defence  of  the  accused  person.  Upon  committal  the  person 
committed  shall  be  supplied  with  a  copy  of  this  sub-section. 

70.  When  an  offence  against  the  laws  of  the  Commonwealth 

is  begun    in  one   State  (a)  or  part  of  the  Commonwealth  and 

completed  in  another,  the  offender  may  be  dealt  with  tried  and 

punished  in  either  State  or  part  in  the  same  manner  as  if  the 

offence  had  been  actually  and  wholly  committed  therein. 

(a)  "  Besr^Ul  in  one  State.^ — Under  sec.  731  U.S.  Revised  Statutes,  the- 
following  decisions  have  been  given  :— The  section  does  not  apply  to  a  libel  writtei^ 
in  one  district  and  published  in  another;  Ex  parte  Buell,  3  Dill.,  116  ;  Fed.  Gas*^ 
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No.  2102 ;  that  it  shall  be  deemed  to  have  been  committed  in  either ;  Ball  v. 
(Tniled  StaUs^  140  U.S.,  118. 

71.  When  any  person  is  under  commitment  upon  a  charge  Pjj^^*  ®' 
of  an  indictable  offence  against  the  laws  of  the  Commonwealth,  JS""^^^  '^"^ 
the  Attorney-General  or  such  other  person  as  the   Governor- 
General  appoints  in  that  behalf  may  decline  to  proceed  further  in 

the  prosecution,  and  may,  if  the  person  is  in  custody,  by  warrant 
under  his  hand  direct  the  discharge  of  the  person  from  custody, 
and  he  shall  be  discharged  accordingly. 

Appeal. 

72.  (1)  When  any  person  is  indicted    for   any    indictable  Reservation  of 
offence  against  the  laws  of  the  Commonwealth,  the  Court  (a)  od.  cr.  code «. 

...  6C8. 

before  which  he  is  tried  shall  on  the  application  by  or  on  behalf 
of  the  accused  person  made  before  verdict,  and  may  in  its  dis- 
cretion either  before  or  after  judgment  without  such  application, 
reserve  any  question  of  law  (6)  which  arises  on  the  trial  (c)  for 
the  consideration  of  a  Full  Court  of  the  High  Court  or  of  a  Full 
Court  of  the  Supreme  Court  of  the  State. 

(2)  If  the  accused  person  is  convicted  (d),  and  a  question  of 
law  has  been  so  reserved  before  judgment,  the  Court  before  which 
he  was  tried  may  either  pronounce  judgment  on  the  conviction 
and  respite  execution  of  the  judgment,  or  postpone  the  judgment 
until  the  question  has  been  considered  and  decided,  and  may 
either  commit  the  person  convicted  to  prison  or  admit  him  to  bail 
on  recognisance  with  or  without  sureties,  and  in  such  sum  as  the 
Court  thinks  fit,  conditioned  to  appear  at  such  time  and  place  as 
the  Court  directs  and  to  render  himself  in  execution  or  to  receive 
judgment  as  the  case  may  be. 

(3)  The  presiding  Judge  is  thereupon  required  to  state  in 
a  case  signed  (e)  by  him  the  question  of  law  so  reserved  with  the 
special  circumstances  upon  which  it  arose,  and  if  it  be  reserved 
for  the  High  Court  the  case  shall  be  transmitted  to  the  Principal 
Registry. 

(a)  "OoUPt." — After  the  conviction  of  a  prisoner  sentence  was  deferred 
pending  an  appeal  to  the  Full  Court,  and  certain  points  were  reserved.  After  the 
rising  of  the  Court  and  during  vacation,  the  prisoner's  attorney  submitted  certain 
other  points  to  the  Judge  in  his  Chambers,  and  they  were  included  in  the  special 
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case  ;  it  was  held  that  such  points  were  not  properly  submitted  under  sees.  422, 
423of  46  Vict.,  No.  17  (N.S.W.).  Per  Stephens,  J.  :  "In  the  abscnce.of  any  agree- 
ment by  which  the  Crown  considers  itself  bound,  I  am  of  opinion  that  the 
objection  must  prevail.  It  cannot  be  that  the  word  '  Court '  in  sec.  422  is 
intended  to  mean  the  Judge  sitting  in  his  Chambers  in  vacation  "  ;  R.  v.  Dean, 
17  N.S.W.L.R.,  p.  142.  But  see  also  i?.  v.  Whelan,  5  W.W.  &  a'B  (L.),  7  ;  i?- 
V.  Wisher,  7  Q.L.J.,  53. 

Before  Judgment. — In  the  case  of  a  prisoner  committed  for  sentence  and 
pleading  guilty,  the  Judge  has  power  to  reserve  for  the  consideration  of  the  Court 
a  question  of  law  arising  on  the  depositions.  A  plea  of  guilty  was  under  the 
circumstances  ordered  to  be  struck  out  and  a  plea  of  not  guilty  to  be  entered  ; 
B,  v.  Moody,  8  Q.L.J.,  102.  Where  a  prisoner  pleaded  guilty  and  it  was  doubtful 
whether  a  document  which  was  alleged  to  be  a  forgery  was  really  a  forgery,  of 
his  own  motion  Darley,  C.J. ,  reserved  the  point  for  the  opinion  of  the  Court ;  /?. 
V.  Wilton,  6  VV.N.  (N.S.W.).  6. 

(b)  **  Question  of  law.'* — Where  the  question  is  merely  one  as  to  a  rule 
of  practice  and  not  a  question  of  law,  it  cannot  be  reserved.  It  is  a  rule  of  practice 
not  to  permit  the  examination  of  witnesses,  the  knowledge  of  whose  evidence  has 
been  withheld  from  the  prisoner  until  the  trial.  It  appears  that  such  examination 
may  be  allowed  where  a  very  strong  excuse,  to  the  satisfaction  of  the  presiding 
Judge,  is  put  forward  by  the  prosecution.  It  was  held  by  the  Victorian  Court 
that  the  propriety  of  the  admission  of  such  evidence  is  not  a  question  of  law  ;  R. 
V.  Brown,  6  W.  W.  &  a'B.  (L.),  239.  A  matter  of  discretion  should  not  as  a  general 
rule  be  reserved,  except  where  it  is  doubtful  whether  it  is  a  question  of  discretion 
or  a  question  of  law  ;  B.  v.  Hall,  16  V.L.R.,  at  p.  654.  A  decision  on  a  question 
of  law  raised  on  a  demurrer  to  an  information  may  be  appealed  against  on  a  case 
stated  ;  R.  v.  Dean,  17  N.S.W.L.R.  (L.),  132.  An  appeal  was  held  not  to  lie  on 
a  case  stated  on  a  question  raised  as  to  the  proper  constitution  of  the  tribunal ; 
B,  v.  Short,  19  N.S.W.L.R.,  385.  The  validity  of  a  conviction  when  the  prisoner 
had  been  absent  during  a  part  of  trial  was  raised  on  a  case  stated  ;  B,  v.  Abrahams, 
21  V.L.R.,  343.  A  question  of  procedure  cannot  be  reserved  ;  B.  v.  Lee,  6  V.L.R. 
(L.),  225,  An  appeal  lies  by  case  stated  on  an  arrest  of  judgment  at  the  trial ;  Jud. 
Act,  sec.  76. 

As  to  the  improper  admission  of  evidence,  see  Jud,  Act,  sec.  75. 

See  further  as  to  questions  of  law  which  may  be  reserved  under  the  English 
Statute,  Crown  Casea  Beserved  Act  1848  (11  &  12  Vict.,  c.  78) ;  Archbold'tt  Criminal 
Pleading,  22nd  ed.,  249. 

(C)  **  On  the  trial."— The  question  must  arise  on  the  trial ;  B.  v.  Thomp- 
son, 4  W.W.  &  a'B.  (L.),  23;  but  a  liberal  construction  will  be  given  to  the 
statute;  B.  v.  Whelan,  5  W.W.  &  a'B.  (L.),  7;  Beg,  v.  Mount  and  Morris,  4 
A.J.R.,  38.  Compare  B.  v.  Dean,  17  N.S.W.L.R.,  132.  Where  counsel  for 
prisoner  contended  to  the  jury  at  the  trial  that  as  to  one  of  the  prisoners  there 
was  not  sufficient  evidence  to  justify  a  conviction,  but  did  not  submit  to  the  pre- 
siding Judge  there  was  no  evidence  to  go  to  the  jury,  and  some  days  after  the  trial 
the  point  whether  there  was  any  evidence  of  the  said  prisoner's  guilt  was  reserved 
at  the  request  of  counsel,  it  was  held  that  no  question  of  law  had  arisen  at  the 
trial;  B.  v.  Crawshaw,  1  S.C.R.  (N.S.),  N.S.W.,  257.     A  judge  has  power  to 
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state  a  special  case  on  a  point  arising  on  a  trial,  although  no  formal  reservation  of 
the  point  has  been  made  at  the  trial ;  R.  v.  WUher,  7  Q.L.J.,  52.  Compare  B,  v. 
Whtlan,  5  VV.  W.  k  a'B.  (L.)t  7.  Counsel  may  at  any  time  during  a  criminal  trial 
withdraw  a  request  for  the  reservation  of  a  point  which  they  have  at  an  earlier 
stage  of  the  trial  asked  to  have  reserved  ;  B,  v.  Gawley^  7  Q.L..J.,  45. 

(d)  **  Convicted.^ — A  case  reserved  would  lapse  in  case  of  acquittal ;  R.  v. 
Benjamin^  5  W.W.  &  a'B.  (L.)»  178.  A  special  case  cannot  be  entertained  by  the 
Court  until  there  be  a  conviction  ;  B.  v.  Prendergast,  4  A.J.R.,  154  ;  B.  v.  Finriy 
1  S.C.R.  (N.S.)  N.S.  VV..  259 ;  B,  v.  Wright,  Heaton  <k  Go,,  4  W.N.  (N.S.W.),  65. 

(e)  '*  Signed.** — Where  a  special  case  reserved  by  the  Judge  at  a  criminal 
trial  was  in  the  handwriting  of  the  learned  Judge,  but  not  signed  by  him  as  re- 
quired by  Tht  Criminal  Law  and  Practice  Statute  1864  (No.  233),  sec.  390,  and  he 
had  died  before  it  came  on  to  be  heard,  the  Court  considered  the  case  sufficiently 
stated  and  entertained  it ;  B.  v.  Dn^y,  6  V.L.R.  (L.),  430. 

"  I.s  REQUIRKD  TO  STATE  Cask."— A  maudamus  was  issued  by  the  Supreme 
Court  to  an  inferior  Court  to  state  a  case  ;  Bee  Ex  parte  O'Neill,  1  W.N.  (N.S.W.), 
100;  But  under  The  Criminal  Law  Amendment  Act  (46  Vict.,  No.  17),  s.  422, 
(N.S.W.),  no  duty  to  state  a  case  is  imposed  except  where  a  verdict  has  been 
returned;  Ex  parte  Bums,  10  VV.N.(N.S. W.),  70.  Under  the  Crimea  Act  1890 
(54  Vict.,  No.  1079),  sec.  485,  of  Victoria  it  is  enacted  that  when  a  Judge  refuses 
to  reserve  a  question  of  law  in  criminal  cases,  the  Court  may  order  one  to  be 
stated  ;  see  B.  v.  Ludlow,  24  V.L.R.,  93,  in  which  case  a  rule  nisi  was  granted, 
but  discharged.  As  to  practice  under  this  section,  see  B,  v.  Attomey-Oeneral,  12 
V.L.R.,  73.  In  B.  v.  Oriffin{No.  2),  1  S.C.R.  (Q.),  182,  it  was  questioned  whether 
a  mandamus  would  lie  to  a  Judge  of  assize. 

73.  Any    question    so   reserved   (a)    shall    be    heard    and  Hearing. 
determined  (6)  after  argument  (c)  by  and  on  behalf  of  the  Crown  ^m.' ^*^^* 
and   the  convicted  person  or  persons  if  they   desire   that   the 
question  shall  be  argued,  and  the  Court  may — 

(a)  affirm  the  judgment  given  at  the  trial ;  or 

(6)  set  aside  {d)  the  verdict  and  judgment  and  order  a 
verdict  of  not  guilty  or  other  appropriate  verdict 
to  be  entered ;  or 

(c)  arrest  the  judgment ;  or 

{d)  amend  the  judgment ;  or 

{e)  order  a  new  trial  (e) ;  or 

(/)  make  such  other  order  as  justice  requires; 

or  the  Court  may  send  the  case  back  (/)  to  be  amended  or  restated. 

(a)  '*  Any  question  so  reserved.*^ — The  actual  point  of  law  raised  must 
be  stated  in  the  special  case  ;  B.  v.  Pugliese,  2  W.N.  (N.S.W.),  88.  Where  the 
special  case  did  not  state  the  sentence  imposed  tha  Court  held  that  it  could  not  take 
judicial  notice  of  the  sentence  which,  semble,  was  illegal ;  B,  v.  Price,  6 
N.S.W.L.R.,  139.     Under  similar  circumstances,  however,  the  (Dourt  allowed  the 
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queation  of  legality  of  seotence  to  be  argued  ;  R.  v.  Harrison,  8  N.S.W.L.R.,  57. 
A  point  not  taken  in  the  Court  below  cannot  be  raised  before  the  Full  Court 
where  the  record  ia  not  before  the  Court;  /?.  v.  Df.an,  17  N.S.W.L.R.,  35. 
The  Court  will  not  entertain  such  a  point  unleaa  it  appears  on  the  record,  and  some 
point  has  been  taken  which  has  the  efifect  of  bringing  the  record  before  the  Court. 
Where  there  is  a  general  ground  taken,  such  as  that  there  is  no  evidenoe  to 
support  the  indictment,  the  Court  will  entertain  a  point  which  falls  within  that 
general  ground,  although  it  was  not  taken  below  ;  R.  v.  Powell^  13  W.N.  (N.S.  W.), 
44.  If  a  point  be  not  taken  in  the  Court  below,  but  appears  in  the  case  stated, 
it  can  be  enterteined  by  the  Full  Court ;  R.  v.  CtUgan,  19  N.S.W.L.R.,  166  ;  Ji.  v. 
O^KeefCf  14  N.S.  W.L.R.,  548.  It  would  appear  that  where,  on  the  facta  stated  in 
the  case,  there  has  been  a  manifest  miscarriage  of  justice,  the  Full  Court  should 
intervene  and  repair  the  injustice,  although  the  judge  stating  the  case  has  failed  to 
direct  attention  to  the  point ;  R,  v.  Cawley,  7  Q.L.J. ,  45.  The  Court  in  New  South 
Wales  held  that  in  cases  reserved  under  13  Vict.,  No.  8,  the  Supreme  Court  had 
power  to  entertain  a  point  arising  on  an  information,  if  it  went  to  the  root  of  the 
information,  even  though  it  had  not  been  mentioned  in  the  special  case ;  per 
Martin,  C. J.,  R.  v.  WUson,  12  S.C.R.  (N.S.  W.),  258. 

The  Court  cannot  receive  affidavits  on  the  argument  of  a  case  reserved,  but 
will  only  read  the  special  case  ;  /?.  v.  CoUett,  14  S.C.R.  (N.S.  W.),  291.  Counsel 
are  not  allowed  to  refer  to  matters  outside  the  case  as  stated  ;  R,  v.  Wells,  5  S.C.R. 
(Q.),  181. 

(b)  '*  Shall  be  heard  and  determined."— It  was  held  under  State 
law  that  when  a  case  was  once  reserved  it  must  be  argued,  as  the  Court  had  to 
give  an  answer  to  the  question  raised  ;  R.  v.  Whitehead,  3  A.L.R.  (C.N.),  71 ;  and 
that  the  Judge  after  sentence  could  not  act  on  the  subsequent  intimation  of 
counsel  that  he  did  not  wish  to  have  the  case  stated ;  R,  v.  Matthews,  12 
N.S.W.L.R.,  64.  The  point  was  raised  in  R.  v.  Taylor,  6  W.N.  (N.S.  W.),  146. 
Under  this  section  counsel  may  intimate  that  he  does  not  desire  the  question  to  be 
argued. 

(C)  "  Argument.''— In  New  South  Wales  on  the  argument  before  the 
Supreme  Court  of  a  case  reserved  only  one  counsel  on  each  side  will  as  a  rule  be 
heard  ;  R.  v.  Packer,  3  S.C.R.,  40 ;  R.  v.  Oriffln,  10  S.C.R.,  91.  In  R.  v.  Wells, 
5  S.C.R.  (Q.),  182,  per  Lilley,  J.  : — **  In  matters  of  error  only  one  is  usually  heard 
on  each  side.  The  Court  will  hear  the  whole  number  if  they  wish."  Counsel  for 
the  Crown  is  entitled  to  be  heard  though  there  is  no  appearance  for  the  prisoner  ; 
R.  V.  Taylor,  2  W.  &  W.  (L.),  153.  The  party  at  whose  instance  the  case  has 
been  reserved  has  the  right  to  begin  ;  R.  v.  Roberts,  12  V.L.R.,  135.  The  prisoner 
should  in  all  cases  have  notice  when  his  cmc  will  be  argued  ;  R.  v.  Rose,  8 
N.S.W.L.R.,  31.     See  also  Archbold's  Criminal  Pleadings,  22nd  ed.,  249. 

(d)  "  Set  aside  the  Jud^^ent."— It  was  held  in  Queensland  that  where 
a  conviction  is  reversed  the  proper  order  is — vacate  the  judgment,  discharge  the 
prisoner  if  in  custody,  otherwise  the  bail  to  be  released  ;  R.  v.  Duncan,  4  Q.L.J., 
219.  Afl  to  the  effect  of  a  reversal  of  a  judgment  see  /?.  v.  O'Keefe,  15  N.S.  W.L.R. 
(L. ),  1.  In  certain  cases  a  conviction  will  not  be  set  aside  on  the  ground  of  improper 
admission  of  evidence ;  Jtid,  Act,  sec.  75. 

(e)  "  New  trial."— In  Victoria  it  was  held  that  the  Supreme  Court  could 
not,  on  a  case  stated  by  General  Sessions,  order  a  fresh  trial  to  be  had  before  itself  ; 
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R.  V.  fferhert,  8  V.L.R.,  205.  A  new  trial  was  ordered  where  there  had  been 
a  misdirection  of  the  jury  by  the  Judge  on  the  trial  of  prisoners  for  stealing  and 
receiving  Koo<l8 ;  ^^9-  v.  Murphy,  4  W.W.  &  a*B.  (L.),  218.  A  new  trial  was 
ordered  in  iZ.  v.  }Vhtfan,  5  W.  W.  k  a'B.  (  L.  ),  7.  Where  a  Crown  prosecutor  replied 
in  a  case  where  no  right  of  reply  existed,  the  conviction  M'as  quashed.  Counsel  for 
the  Crown  contended  that  the  Court  should  order  a  new  trial.  Per  Griffith,  C.  J., 
in  R.  V.  Wahh  (1902),  S.R.,  6  :-  *'  That  sub-section  (Criminal  Code  669  (e) )  does 
not  give  the  power.  It  is  merely  a  re-statement  of  the  former  law,  and  any  cases 
in  which  it  has  been  held  that  the  Court  has  power  to  grant  a  new  trial  have  been 
ovcr-ruled  by  Attorney-General  of  X.S.  W.  v.  Bertrand  (1867),  L.R.  1  P.C,  520, 
and  Attomey-OenereU  of  X.S.W.  v.  Murphy  (1869),  11  Cox  C.C,  372."  The 
prisoners  in  this  case  were  charged  with  stealing  in  a  dwelling-house. 

(f )  "  Send  the  case  back.^— Where  it  was  to  be  presumed  that  the 
preliminary  evidence  necessary  to  make  a  deposition  admissible  in  evidence  was 
duly  given  the  Court  refused  to  send  the  case  back  to  the  Judge  to  be  re-stated ; 
R  V.  Komer,  9  S.C.R.  (N.S.W\),  344.  Where  a  Judge  has  refused  to  state  a 
point  raised  by  counsel  in  a  case  reserved  by  him  on  other  points,  the  proper  time 
to  bring  the  matter  before  the  Full  Court  is  on  the  hearing  of  the  Crown  case 
reserved  ;  R,  v.  Grifin  (No.  2),  1  S.C.R.  (Q.),  182.  Where  a  case  appears  on  the 
face  of  it  or  upon  argument  to  be  imperfectly  stated,  it  will  be  remitted  to  the 
Judge  before  whom  the  trial  took  place  for  his  amendment.  As  to  the  practice 
decided  in  New  South  Wales  under  13  Vict.,  No.  8,  see  R.  v.  Dickson,  4  S.C.R., 
298.  It  was  held  in  this  case  that  where  it  was  suggested  that  something  had 
been  omitted,  which  ought  to  have  been  inserted,  or  something  inserted  which 
ought  to  have  been  omitted,  that  on  application  to  the  Judge  he  was  entitled  to 
say  that  he  finally  adhered  to  the  case  as  stated,  and  in  such  case  the  Court  must 
take  his  statement  as  final.  The  Court  must  take  the  facts  from  the  Judge,  who 
i«  the  proper  person  to  state  them.     See  also  R.  v.  Attorney -Qentral,  12  V.L.R.,  73. 

74.  (1)  If  the  trial  was  had  in  a  State  in  which  the  principal  ^fl^ii^c^urt' 
seat  of  the  Court  is  not  situated,  the  proper  officer  of  the  Court  Qd.  Cr.  code  & 
by  which  the  question  reserved  was  determined  shall  certify  the 
judgment  of  the  Court  under  his  hand  and  the  seal  of  the  Court 
to  the  proper  officer  of  the  Court  in  which  the  trial  was  had,  who 
shall  enter  the  same  on  the  original  record. 

(2)  If  the  convicted  person  is  in  custody,  the  proper  officer 
of  the  Court  by  which  the  question  reserved  was  determined  shall 
also  forthwith  transmit  another  certificate  of  the  same  tenor 
under  his  hand  and  the  seal  of  the  Court  to  the  superintendent 
of  the  prison  or  other  person  who  has  the  custody  of  the  convicted 
person.  The  certificate  shall  be  a  sufficient  warrant  to  all  persons 
for  the  execution  of  the  judgment  if  it  is  certified  \x>  have  been 
affirmed  or  as  it  is  certified  to  be  amended,  and  execution  shall 
thereupon  be  executed  upon  the  judgment  as  affirmed  or  amended  : 
And  if  the  judgment  is  set  aside  or  arrested  the  certificate  shall 
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Jud.  Act. 


Certain  errors 
not  to  avoid 
conviction. 

Qd.  Cr.  Code, 
8.671. 


be  a  sufficient  warrant  for  the  discharge  of  the  convicted  person 
from  further  imprisonment  under  that  judgment,  and  in  that  case 
the  superintendent  is  required  forthwith  to  discharge  him  from 
imprisonment  under  that  judgment,  and  if  he  is  at  large  on  bail 
the  recognisance  of  bail  shall  be  vacated  at  the  next  criminal 
sitting  of  the  Court  in  which  the  trial  was  had :  And  if  that 
Court  is  directed  to  pronounce  judgment,  judgment  shall  be  pro- 
nounced at  the  next  criminal  sitting  of  the  Court  at  which  the 
convicted  person  appears  to  receive  judgment. 

78.  A  conviction  cannot  be  set  aside  upon  the  ground  of 
the  improper  admission  of  evidence  if  it  appears  to  the  Court  that 
the  evidence  was  merely  of  a  formal  character  or  not  material, 
nor  upon  the  ground  of  the  improper  admission  of  evidence 
adduced  for  the  defence. 


Appeal  from 
arrest  of  Judg- 
ment. 

lb.  8.  672. 


76.  (1)  When  the  Court  before  which  an  accused  person  is 
convicted  on  indictment  for  an  offence  against  the  laws  of  the 
Commonwealth  arrests  judgment  at  the  trial,  the  Court  shall  on 
the  application  of  counsel  for  the  prosecution  state  a  case  for  the 
consideration  of  a  Full  Court  of  the  High  Court  or  a  Full  Court  of 
the  Supreme  Court  of  the  State  in  manner  hereinbefore  provided. 

(2)  On  the  hearing  of  the  case  the  Full  Court  may  affirm 
or  reverse  the  order  arresting  judgment.  If  the  order  is  reversed 
the  Court  shall  direct  that  judgment  be  pronounced  upon  the 
offender,  and  he  shall  be  ordered  to  appear  at  such  time  and  place 
as  the  Court  directs  to  receive  judgment,  and  any  Justice  of  the 
Peace  may  issue  his  warrant  for  the  arrest  of  the  offender. 

(3)  An  offender  so  arrested  may  be  admitted  to  bail  by 
order  of  the  Court  which  may  be  made  in  Court  or  in  Chambers, 
at  the  time  when  the  order  directing  judgment  to  be  pronounced 
is  made  or  afterwards. 


No  other  appeal.  77.  Except  as   aforesaid,  and  except  in  the   case  of   error 

apparent  on  the  face  of  the  proceedings,  an  appeal  shall  not  with- 
out the  special  leave  of  the  High  Court  be  brought  to  the  High 
Court  from  a  judgment  or  sentence  pronounced  on  the  trial  of  a 
person  charged  with  an  indictable  offence  against  the  laws  of  the 
Commonwealth. 
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Part  XL — Supplementary  Provisions. 
Appearance  of  Parties, 

78.  In  every  Court  exercising  federal  jurisdiction  the  parties  Appearance  by 
may  appear  personally  or  by  such  barristers  or  solicitors  (a)  as  solicitor. 

by  the  laws  and  rules  regulating  the  practice  of  those  Courts 
respectively  are  permitted  to  appear  therein. 

(a)  **  Barristers  or  solicitors."-  As  to  right  of  barristers  and  solicitors 
to  practise  in  federal  Courts,  see  Jud.  Acty  sec.  49. 

Application  of  Laics. 

79.  The  laws  of  each  State  (a),  including  the  laws  relating  to  suteiawsto 

^  o  o         govern  where 

procedure,  evidence  (6),  and  the  competency  of  witnesses,  shall,  *i*p^*^^*®- 
except  as  otherwise  provided  by  the  Constitution  or  the  laws  of  the 
Commonwealth,  be  binding  on  all  Courts  exercising  federal  (c) 
jurisdiction  in  that  State  in  all  cases  to  which  they  are  applicable. 

(a)  "The  la'WS  of  each  State.*'— By  virtue  of  this  section  the  High 
Court  of  the  Commonwealth  is  called  upon  to  administer  in  a  State  the  same  laws 
as  the  State  Courts.  Accordingly  tlie  same  questions  of  interpretation  of  Statutes 
and  determination  of  law  may  arise  before  different  tribunals.  When  the  High 
Court  sits  as  a  Court  of  Appeal  its  duty  will  be  to  set  aside  a  decision  of  a  State 
Court  with  which  it  does  not  agree  ;  but  when  tlie  High  Court  sits  as  a  Court  of 
original  jurisdiction  in  a  State  administering  the  laws  of  State,  should  it  be  guided 
by  the  law  as  determined  by  the  State  tribunals  ?  The  exercise  of  that  mutual 
respect  and  deference  which  has  characterised  the  Courts  in  the  United  States 
will  probably  bo  repeated  in  the  history  of  our  Courts. 

The  following  passage  may  be  taken  as  an  indication  of  the  attitude  the  High 
Court  will  assume  towards  the  decisions  of  the  Supreme  Courts  of  the  States. 
"But  it  has  been  decided  by  Madden,  C.J.,  and  by  the  Supreme  Court  of 
Victoria,  that  the  allegation  is  true  in  law  as  well  as  in  fact.  This  decision  has 
not  been  appealed  from,  and  its  correctness  is  not  now  impeachable  as  between 
the  plaintiff  and  the  State  of  Victoria.  This  Court  would,  I  think,  in  any  case, 
be  reluctant  as  a  general  rule,  to  put  a  different  construction  upon  the  statutes 
of  a  State  from  that  which  the  Supreme  Court  of  the  State  itself  has  declared  to 
be  their  true  construction  ;  at  any  rate,  unless  its  decision  were  directly  invited 
by  way  of  appeal,  either  from  the  same  Court  or  from  the  Court  of  another  State 
in  a  case  involving  the  construction  of  identical  words " ;  per  GriflSth,  C.J., 
Borul  V.  The  CommonwecUth  of  Aiistraliay  1  C.L.R.,  at  pp.  22-23.  The  above 
section  is  founded  on  sec.  721,  Revised  Statutes  of  U.S.  "  The  laws  of  the  several 
States,  except  where  the  constitution,  treaties,  or  statutes  of  the  United  States 
otherwise  require  or  provide,  shall  be  regarded  as  rules  of  decision  in  trials  at 
Common  Law  in  Courts  of  the  United  States  in  cases  where  they  apply."  By  this 
section  there  were  two  Courts  of  co-ordinate  jurisdiction  called  upon  to  decide 
questions  upon  the  same  set  of  laws.     How  the  harmonious  action  of  these  Courts 
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has  been  secured  may  be  seen  in  the  following  passage  from  the  judgment  of 
Bradley  J.,  Burgess  v.  Stlignuniy  107  U.S.,  20,  and  reprinted  in  FoHer^9 
Federal  Practice,  p.  877  (w) :— **  The  Federal  Courts  have  an  independent  juris- 
diction in  the  administration  of  State  laws,  co-ordinate  with,  and  not  subordinate 
to,  that  of  the  State  Courts,  and  are  bound  to  exercise  their  own  judgment 
as  to  the  meaniug  and  effect  of  those  laws.  The  existence  of  two  co-ordinate 
jurisdictions  in  the  same  territory  is  peculiar,  and  the  results  would  be  anomalous 
and  inconvenient,  but  for  the  exercise  of  mutual  respect  and  deference.  Since 
the  ordinary  administration  of  the  law  is  carried  on  by  the  State  Courts,  it 
necessarily  happens  that,  by  the  course  of  their  decisions,  certain  rules  are 
established  which  become  rules  of  property  and  action  in  the  State,  and  have 
all  the  effect  of  law,  and  which  it  would  be  wrong  to  disturb.  This  is  especially 
true  with  regard  to  the  law  of  real  estate,  and  the  construction  of  State  consti- 
tutions and  statutes.  Such  established  rules  are  always  regarded  by  the  federal 
Courts,  no  less  than  by  the  State  Courts  themselves,  as  authoritative  declara- 
tions of  what  the  law  is.  But  where  the  law  has  not  been  thus  settled,  it  is 
the  right  and  duty  of  the  federal  Courts  to  exercise  their  own  judgment,  as  they 
always  do  in  reference  to  the  doctrines  of  commercial  law  and  general  jurisprudence. 
So  when  contracts  and  transactions  have  been  entered  into,  and  rights  have  accroed 
thereon,  under  a  particular  state  of  the  decisions,  or  when  there  has  been  no  decision 
of  the  State  tribunals,  the  federal  Courts  properly  claim  the  right  to  adopt  their 
own  interpretation  of  the  law  applicable  to  the  case,  although  a  different  inter- 
pretation may  be  adopted  by  the  State  Courts  after  such  rights  have  accrued- 
But  even  in  such  cases,  for  the  sake  of  harmony  and  to  avoid  confusion,  the  federal 
Courts  will  lean  towards  an  agreement  of  views  with  the  State  Courts  if  the 
question  seems  to  them  balanced  M'ith  doubt.  Acting  on  these  principles,  founded 
as  they  are  on  comity  and  good  sense,  the  Courts  of  the  United  States,  without 
sacrificing  their  own  dignity  as  independent  tribunals,  endeavour  to  avoid,  and, 
in  most  cases,  do  avoid,  any  unseemly  conflict  with  the  well  considered  decisions 
of  the  State  Courts.  As,  however,  the  very  object  of  giving  to  the  national  Courts 
jurisdiction  to  administer  the  laws  of  the  States  in  controversies  between  citizens 
of  different  States  was  to  institute  independent  tribunals  which,  it  might  be 
supposed,  would  be  unaffected  by  local  prejudices  and  sectional  views,  it  would  be 
a  dereliction  of  their  duty  not  to  exercise  an  independent  judgment  in  cases  not 
foreclosed  by  previous  adjudication  "  ;  Burgess  v.  Seligmajij  107  U.S.,  20. 

It  has  been  held  in  the  United  States  that  this  Statute  does  not  apply  to 
questions  of  commercial  law  or  those  which  involve  the  application  of  principles 
of  the  common  law  which  are  general  throughout  the  United  States,  and  although 
settled  by  the  decision  of  State  Courts  are  not  regulated  by  a  State  Statute. 
In  such  cases  the  Federal  Courts  are  not  bound  by  the  decisions  of  the  State  Courts, 
in  the  absence  of  State  Statutes  on  the  subject,  such  as  questions  in  the  law  of 
insurance,  the  liability  for  negligence  by  masters  and  common  carriers,  negotiable 
paper,  municipal  bonds,  bills  of  lading,  master  and  servant,  contracts  by  private 
corporations,  the  distribution  of  assets  of  insolvents  before  the  bankruptcy  law, 
the  liability  of  shareholders  to  creditors  in  the  absence  of  any  particular  local 
Statute,  private  international  law,  or  the  conflict  of  laws,  and  the  measure  of 
damages  ;  Foster^s  Federal  Practice,  p.  877. 

The  Federal  Courts  of  the  United  States  on  questions  not  involving  the  Con- 
stitution  or  laws,  or  affecting  the  commercial   intercourse  or  business  of   the 
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country  at  large,  but  relatiug  solely  to  a  subject-matter  within  State  control, 
should  always  follow  the  rules  adopted  by  the  State  Courts  ;  KowcUski  v.  Chicago 
O.W.  Ry.  Co.,  84  Fed.  Rep.,  586;  Illiiwyi  Tru^t  and  Savings  Bank  v.  City  of 
Arkansas,  40  U.S.  App.,  257  ;  76  Fed.  Rep.,  272;  Forsyth  v.  Hammond,  166 
U.S.,  506.  The  construction  of  a  State  Constitution  by  a  State  Court  is  binding 
on  the  Federal  Courts  where  no  question  afifecting  the  Constitution  of  the  United 
States  is  involved ;  McCain  v.  City  oj  Des  Moines,  84  Fed.  Rep.,  726  ;  Hoge  v. 
if a<7ne*,  56  U.S.,  App.,  500;  85  Fed.  Rep.,  .355;  Wade  v.  Travis  CowUy,  U.S. 
App.  81  Fed.  R«p.,  742;  Folsom  v.  Township  of  Ninety -Six,  59  Fed  Rep.,  67; 
(but  see  Quaker  City  Nat,  Bank  v.  Nolan  County,  59  Fed.  Rep.,  660) ;  Louisville  v. 
Nashmlle  By.  Co,  (1901),  183  U.S.R.,  503. 

A  decision  by  a  State  Court  as  to  whether  a  Statute  of  the  State  has  been 
duly  enacted  is  binding  on  the  Courts  of  the  United  States  ;  Crowther  v.  Fidelity 
Ins.  T.  <fc  S.  D.  Co.,  U.S.  App.,  85  Fed.  Rep.,  41  ;  Wilkts  v.  County  oJ  Coler 
(1900),  180U.S.R.,  506.  Decisions  of  the  State  Courts  construing  its  Statutes 
are  binding  on  the  Federal  Courts ;  Sutherland  limes  Co.  v.  Village  of  Evart, 
U.S.  App.,  86;  Fed.  Rep.,  597;  Louisville  and  Nashville  By.  Co.  v.  Kentucky 
(1901).  183  U.S.R.,  603;  Wilson  v.  Slandefer  (1901),  184  U.S.R.,  399.  For 
farther  authorities  see  Desty's  Federal  Procedure,  §  241,  p.  808,  H  seq. 

(b)  *'  Bvidence.'* — As  to  statute  law  relating  to  evidence  in  High  Court, 
see  H.C.P.  Act,  sees.  16  to  22. 

(c)  "  Courts  exercising:  federal  Jiirisdlction."— These  words  mean 
any  Court  when  exercising  federal  jurisdiction,  and  include  the  High  Court  or 
any  Court  created  by  Parliament ;  Acts  Interpretation  Act  1901,  sec.  26. 

80.  So   far  as  the  laws    of    the    Commonwealth    are    not  common  law  to 

...  .  govern. 

applicable  or  so  far  as  their  provisions  are  insufficient  to  carry  u.s.  722. 
them  into  effect,  or  to  provide  adequate  remedies  or  punishment  (a), 
the  common  law  (6)  of  England  as  modified  by  the  Constitution 
and  by  the  statute  law  in  force  in  the  State  in  which  the  Court 
in  which  the  jurisdiction  is  exercised  is  held  shall,  so  far  as  it  is 
applicable  and  not  inconsistent  with  the  Constitution  and  the  laws 
of  the  Commonwealth,  govern  all  Courts  exercising  federal 
jurisdiction  in  the  exercise  of  their  jurisdiction  in  civil  and 
criminal  matters. 

(a)  '*•  Remedies  or  punishment.''— When  the  provisions  of  the  laws  of 
the  Commonwealth  are  insufficient  to  carry  them  into  effect,  or  to  provide  adequate 
remedies  or  punishment,  recourse  must  be  had  to  the  Common  Law.  The  maxim 
uhijus  ibi  remedium  applies  where  the  rights  are  conferred  by  Statute ;  Broom's 
Legal  Maxims,  7th  ed.,  p.  169.  There  are  three  classes  of  cases  in  which  a 
statutory  liability  may  be  established.  One  is  where  a  liability  existing  at  Common 
Law  is  affirmed  by  a  Statute  which  gives  a  special  remedy  diflferent  from  that 
which  exists  at  Common  Law  ;  there,  unless  the  words  of  the  Statute  expressly,  or 
by  necessary  implication  (Great  Northern  Fishing  Co.  v.  Edgthill,  11  Q.B.D.,  225), 
take  away  the  Common  Law  remedy,  either  that,  or  the  statutory  remedy,  may  be 
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pursued  at  election  ;  Jones  v.  Reed,  16  V.L.R.,  372.  The  second  is  where  the 
Statute  gives  the  right  to  sue  merely,  but  provides  no  particular  form  of  remedy  ; 
then  a  person  can  only  proceed  by  action  at  Common  Law.  The  third  is  where  a 
liability,  not  existing  at  Common  T^aw,  is  created  by  a  Statute  which,  at  the  same 
time,  gives  a  particular  remedy  for  enforcing  it ;  there  the  remedy  provided  by  the 
Statute  must  be  followed  ;  for  it  is  a  rule  of  law  that  an  action  will  not  lie  for  the 
infringement  of  a  right  created  by  a  Statute,  where  another  specific  remedy  is 
provided  by  that  Statute  ;  Broom^s  Lefjal  MaxintH,  p.  170  ;  Steveiis  v.  Jeacocke^  1 1 
Q.B.,  731 ;  Peebles  v.  Oswaldtwkth,  U,D,a,,  (1897)  1  Q.B.,  625;  Barraclougk  v. 
BroioHy  (1897)  A.C.,  615  ;  Sargood  v.  Britten,  21  V.L.R.,  286.  There  may,  however, 
be  a  further  remedy  by  injunction  ;  Cooper  v.  Whittingham,  15  CD.,  501.  A  writ 
of  prohibition  was  refused  where  a  special  remedy  was  conferred  by  Statute; 
Ex  parte  Carey,  re  Bottrel,  4  V.L.R.  (L.),  408.  As  to  the  Common  Law  remedy 
by  action  by  party  grieved  by  another's  non-compliance  with  a  Statute,  aee 
\VUberforce\  Statute  Law,  1881  ed.,  p.  70  ;  Shepherd  v.  Hiils,  11  Ex.,  at  p.  67,  per 
Parke,  B.  ;  Hutchinsv.  Kilkenny  Bail  Co.,  9  C.B.,  536.  Where  a  Statute  required 
a  railway  company  to  issue  a  warrant  to  a  sheriff  for  the  purpose  of  his  summoning 
a  jury  to  assess  the  value  of  land  which  the  company  had  agreed  to  purchase,  it  was 
held  an  action  for  mandamus  lay  against  the  company  ;  Fotherhy  v.  Metropclilctn 
Rail  Co.,  L.R.,  2  C.P.,  188.  Another  Common  Law  remedy  for  enforcing  Statutes 
is  that  of  indictment.  **  What  the  law  says  shall  not  be  done,  it  becomes  illegal 
to  do,  and  it  is,  therefore,  the  subject-matter  of  an  indictment,  without  the  addition 
of  any  corrupt  motives  "  ;  R.  v.  Saiusbury,  4  T.  R.,  at  p.  457,  per  Ashhurst,  J.  If  a 
Statute  enjoin  an  act  to  be  done  without  pointing  out  any  mode  of  punishment,  an 
indictment  will  lie  for  disobeying  the  injunction  of  the  Legislature  ;  Rex  v.  Dans, 
Say.,  133.  See  further  authorities  cited  in  WUberforce^s  Statute  Law,  p.  70 ;  Rw<«etl 
on  Crimes  and  Misdemeanours,  6th  ed.,  vol.  i.,  p.  199. 

(b)  "  Oonunon  La'W."— The  Common  Law  of  England  forms  part  of  the 
laws  of  each  State  of  the  Commonwealth,  and  as  such  may  be  administered  by  the 
High  Court  under  the  preceding  section.  The  High  Court  being  a  Court  of 
Appeal  makes  it,  subject  to  review  by  the  Privy  Council,  the  final  arbiter  of  the 
Common  Law  in  all  the  States.  In  the  United  States  the  decision  of  each  State 
being  final  as  to  what  the  Common  Law  of  the  State  is,  the  Common  Law  in  one 
State  may  come  in  time  to  be  widely  different  from  the  Common  Law  in  another. 
This  section  expressly  declares  the  Common  Law  shall  to  the  extent  prescribed 
govern  all  Courts  exercising  federal  jurisdiction.  Apart  from  this  enactment  it 
has  been  contended  that  there  is  no  federal  Common  Law,  "  except  in  relation  to 
the  executive  powers  of  the  Crown  it  is  submitted  that  there  cannot  be  any 
federal  Common  Law  in  Australia,  and  that  the  Federal  Courts  of  the  Common- 
wealth will  not  possess  any  jurisdiction  under  the  Common  Law";  A,  Jnglis 
Clarh^s  Australian  Constitutional  Law,  at  p.  192.  A  federal  Common  Law  has 
been  held  to  exist  in  the  United  States.  *'  There  is  no  body  of  federal  Common 
Law  separate  and  distinct  from  the  Common  Law  existing  in  the  several  States 
in  the  sense  that  there  is  a  body  of  Statute  law  enacted  by  Congress  and 
distinct  from  the  body  of  Statute  law  enacted  by  the  several  States.  But  it 
is  an  entirely  different  thing  to  hold  that  there  is  no  Common  Law  in  force 
generally  throughout  the  United  States,  and  that  the  countless  multitude  of 
inter-State  commercial  transactions  are  subject  to  no  rules,  and  burdened  by  no 
restrictions  than  those  expressed  in  the  Statutes  of  Congress."  It  was  accordingly 
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held  that  a  telegraph  company  was  liable  iu  damages  independent  of  any  statute 
for  unjost  discriminations  in  its  charges  for  inter-State  commerce ;  Western  U, 
dfec.  Go,  V.  Call  Pub.  Co.  (1900).  181  U.S.,  92,  per  Brewer,  J.  ;  Foster's  Federal 
Practice,  p.  880. 

*'  In  contradistinction  to  the  Common  Law  of  the  several  States  there  is 
growing  up  in  the  federal  Courts  a  Common  Law  of  the  United  States,  based 
equally  upon  the  Common  Law  of  England  and  of  the  several  States.  It  is  for 
the  most  part  of  recent  development,  and  has  been  occasionally  criticised,  not 
unnaturally  with  some  severity,  in  the  State  Courts.  The  federal  Courts  have 
a  jurisdiction  prescribed  by  the  Constitution  of  the  United  States,  which  is  in 
some  sort  super-imposed  upon  the  jurisdiction  of  the  State  Courts,  sometimes 
conflicting,  sometimes  concurrent  in  a  particular  State  with  that  of  the  State 
tribunals,  and  at  other  times  exclusive  and  independent,  but  in  every  case  defined 
and  limited  by  the  federal  Constitution.  In  these  Courts,  both  in  civil  and 
criminal  matters,  there  has  to  be  recognized,  along  certain  lines,  a  Conunon  Law 
of  the  United  States  which  is  certain  to  assert  and  reassert  itself  more  and  more 
as  the  federal  jurisdiction  grows  and  develops,  particularly  in  cases  involving 
the  law  merchant,  the  law  of  commercial  paper  and  the  like  "  ;  *'  American  Law  " 
Encyclopadia  of  Law,  vol.  i.,  at  p.  242.  The  States  may  by  statute  modify  the 
Common  Law  of  their  States.  Apart  from  such  modification,  by  virtue  of  the 
right  of  independent  interpretation  possessed  by  the  High  Court  and  of  its 
appellate  jurisdiction,  a  uniform  system  of  Common  Law  will  be  administered 
throughout  the  Commonwealth.  See  also  Quick  and  Qarran's  Annot.  Const., 
p.  785. 

81.  The  Justices  of  the  High  Court,  and   the  Judges  and  se<rurity  of  the 

°  peace  and  for 

magistrates  of  the  several  States  who  are  empowered  by  law  to  s^^*^  behavicur. 
authorize  arrests  for  offences  against  the  laws  of  the  Common- 
wealth, shall  have  the  like  authority  to  hold  to  security  of  the 
peace  (a)  and  for  good  behaviour  in  matters  arising  under  the  laws 
of  the  Commonwealth  as  may  be  lawfully  exercised  by  any  Judge 
or  Magistrate  of  the  respective  States  in  other  cases  cognisable 
before  them. 

(a)  "Peace." — There  is  a  peace  of  the  United  States,  as  distinguished  from 
the  peace  of  the  individual  State,  a  breach  whereof  is  possible  within  the  territorial 
limits  of  the  State,  as  by  an  assault  upon  a  federal  officer  or  Judge  ;  In  re  Neagle, 
(1890)  135  U.S.,  69. 

Venue  (a). 

82.  Suits  to    recover    pecuniary  penalties    and    forfeitures  venue  in  suits 

*  "      ^  for  penalties. 

under  the  laws  of  the  Commonwealth  may  be  brought  either  in  u.s.  732. 
the  State  or  part  of  the  Commonwealth  where  they  accrue  or  in 
the  State  or  part  where  the  offender  is  found. 

(a)  "Venue."— See  as  to  venue  generally,  note  to  H.C.P.  Act,  sec.  25. 
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Venue  in  suits 
for  taxes. 

U.S.  733. 


Venue  in  suits 
for  forfeiture. 

U.S  734. 


Property  seized 
as  forfeited. 

U.S.  934. 


83.  Suits  to  recover  taxes  (a)  accruing  under  any  revenue 
law  of  the  Commonwealth  may  be  brought  either  in  the  State  or 
part  of  the  Commonwealth  where  the  liability  for  the  tax  occurs 
or  in  the  Stat^  or  part  where  the  debtor  resides. 

(a)  "Recover  Taxes."— Under  the  corresponding  section  of  the  Revised 
Statutes  U.S.,  sec.  733,  it  has  been  held  that  a  suit  for  taxes  cannot  be  brought  in 
any  other  district  than  where  the  tax  accrues  or  where  the  defendant  resides ; 
U.  S.  V.  X.  Y.  H.  R.  R.  Co,,  10  Ben.,  144 ;  Fed.  Cas.,  No.  16874. 

84.  Proceedings  on  seizures  (a)  made  on  the  high  seas  for 
forfeiture  under  any  law  of  the  Commonwealth  may  be  prose- 
cuted in  any  State  into  which  the  property  seized  is  brought. 
Proceedings  on  such  seizures  made  within  any  State  or  part  of 
the  Commonwealth  shall  be  prosecuted  in  the  State  or  part  where 
the  seizure  is  made,  except  in  cases  when  it  is  otherwise  provided 
by  law. 

(a)  '*  Seizures.^ — The  following  cases  have  been  decided  on  the  corres- 
ponding sec.  734  Revised  Statutes  U.S.  :— Where  a  seizure  is  made  on  the  high  seas 
jurisdiction  attaches  in  the  Court  of  any  district  into  which  the  property  is 
brought;  The  Merino,  9  Wheat.,  391  ;  Thp.  Ahhy,  1  Mason,  360  ;  Fed.  Cas.,  14  ; 
The  Little  Ann,  1  Paine,  40  ;  Fed.  Cas.,  No.  8397.  So  jurisdiction  as  to  forfeitures 
is  given  where  the  seizure  is  made ;  Keene  v.  U.S.,  5  Cranch.,  304 ;  The  Ann^  9 
Cranch.,  289;  The  Octavia,  1  Gall.,  488;  Fed.  Cas.,  No.  10422;  The  Reindeer, 
2  Wall.,  383;  U.S.  v.  Barrels,  3  Int.  Rev.  Rec,  114;  Fed.  Cas.,  No.  16502.  A 
district  Court  has  no  jurisdiction  in  rem  where  the  seizure  was  made  in  another 
district ;  The  Little  Ann,  1  Paine,  40 ;  Fed.  Cas.,  No.  8397. 

86.  All  property  taken  or  obtained  by  any  oflScer  or  person 
under  the  authority  of  any  revenue  law  of  the  Commonwealth 
shall  be  deemed  to  be  in  the  custody  of  the  law,  and  subject  only 
to  the  orders  and  judgments  of  the  Courts  having  jurisdiction 
thereof  under  this  or  any  Act. 


Rules  of  Court. 


Rules  of  Court  (a). 

86.  The  Justices  of  the  High  Court  or  a  majority  of  them 
may  make  Rules  of  Court  not  inconsistent  with  this  Act  for 
carrying  this  Act  into  eflfect,  and  in  particular  for  the  following 
matters,  that  is  to  say  : — 

(a)  Appointing  and  regulating  the  sittings  of  the  High 

Court  and  of  the  Justices ; 

(b)  Regulating  procedure  pleading  and  practice  in  the 

High   Court  in   civil   or  criminal  matters  in  the 
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exercise  both  of  its  original  and  of  its  appellate 
jurisdiction ; 

(c)  Regulating  any  matters  relating  to   the  duties  of 

the  officers  of  the  High  Court  and  of  the  Mai*shal 
and  his  Deputies  and  officers ; 

(d)  Prescribing  the  forms  to  be  used  for  the  purposes  of 
the  proceedings  of  the  High  Court ; 

(e)  Prescribing  and  regulating  the  fees  to  be  charged  by 

practitioners  practising  in  the  High  Court  for  the 
work  done  by  them  in  relation  to  proceedings  in  the 
Court  and  for  the  taxation  of  their  bills  of  costs, 
either  as  between  party  and  party  or  as  between 
solicitor  and  client ; 

(/)  Prescribing  the  fees  to  be  collected  by  the  officers 
of  the  High  Court  and  by  the  Marshal  and  his 
officers  in  respect  of  the  proceedings  in  the  Court 
or  of  the  execution  of  the  process  thereof ; 

(g)  Prescribing  the  extent  to  which  the  provisions  of  this 
Act  shall  be  applicable  to  the  Courts  of  Territories 
of  the  Commonwealth ; 

(h)  Generally  regulating  all  matters  of  practice  and 
procedure  in  the  High  Court  and  other  federal 
courts,  and  so  far  as  is  necessary  in  courts  of 
federal  jurisdiction. 

(a)  Rules  of  Oourt. — The  power  of  makiDg  rules  is  now  subject  to  the 
provision  of  the  Rules  Publication  Act  1903.  As  to  power  of  Court  to  make  rules, 
see  supra,  p.  49;  H.C.P.  Act,  sees.  16,  32-33;  and  note  to  Schedule  to  H.C. P. 
Act,  ••  Rules  of  Court." 

87.  Every  Rule  of  Court   made  in  pursuance   of  the  last  To  be  iaid,T)efore 

•^^  ,  *  the  Parliuuent. 

preceding  section  shall  be  laid  before  the  Senate  and  the  House 
of  Representatives  within  forty  days  next  after  it  is  made  if 
the  Parliament  is  then  sitting  or  if  the  Parliament  is  not  then 
sitting  then  within  forty  days  after  the  next  meeting  of  the 
Parliament ;  and  if  an  Address  is  presented  to  the  Governor-  ga. 
General  by  either  House  of  the  Parliament  within  the  next  ^*- 
subsequent  forty  sitting  days  of  the  House  praying  that  any 
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such  Rule  may  be  annulled  the  Governor-General  may  thereupon 
annul  it ;  and  the  Rule  so  annulled  shall  thenceforth  become  void 
and  of  no  eflfect  but  without  prejudice  to  the  validity  of  any 
proceedings  which  have  in  the  meantime  been  taken  under  it 


Section  w.  THE  SCHEDULE. 

Form  of  Certificate  of  Judgment. 

Nokes  V.  Commonwealth  [or  cu  the  case  may  ht], — I  hereby  certify  that 

A.  6.,  of  ,  &c.,  did  on  the  day  of  obtain  t 

judgment  of  the  High  Court  in  his  favour,  and  that  by  such  judgment  the  sum  of 

£  was  awarded  to  him. 

CD.,  Registrar. 
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No  7  of  1903. 

An  Act  to  regulate  the  Practice  (a)  and  Procedure  of 
the  High  Court. 

[Assented  to  2Sth  August,  1903.] 

BE  it  enacted  by  the  King  s  Most  Excellent  Majesty,  the  Senate, 
and  the  House  of  Representatives  of  the  Commonwealth  of 
Australia,  as  follows : — 

Part  I. — Preliminary. 

1.  This  Act  maybe  cited  9&t\\Q  High  Coxirt  Procedure  {a)  B;hovt\M\e, 
Act  1903,  and  is  divided  into  parts  as  follows : — 

Part  I. — Preliminary,  ss.  1,  2. 

Seals,  &c.,  ss.  3-5. 

District  Registries,  ss.  6-11. 

Trial  of  Issues,  ss.  12-15. 

Evidence,  ss.  16-22. 

Defects  and  Errors,  ss.  23,  24. 

Change  of  Venue,  s.  25. 

Judgment  and  Execution,  ss.  26-28. 

Receivers  and  Managers,  ss.  29,  30. 

Actions  by  and  against  the  Marshal,  s.  31. 

Rules  of  Court,  ss.  32-34. 


Part  II.— Pro 

cedure  of  the-! 
High  Court 


Security,  ss.  35,  36. 
Procedure,  ss.  37-39. 


PartIIL— Ap-^ 
peals  to  the  ■ 
High  Court 

The  Schedule. 

For  definition  of  Practice  and  Procedura  see  supra, 


(a)  **  Procedure. 

p.  42. 
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interpreution.  £.  In  this  Act,  unless  the  contrary  intention  appears — 

"  Suit "  (a)  includes  any  action  or  original  proceeding  between 
parties ; 

"  Cause  "  includes  any  suit,  and  also  includes  criminal  pro- 
ceedings ; 

"Matter"  includes  any  proceeding  in  a  Court,  whether 
between  parties  or  not,  and  also  any  incidental  proceeding  in  a 
cause  or  matter ; 

"  Plaintiff"  includes  any  person  seeking  any  relief  against 
any  other  person  by  any  form  of  proceeding  in  a  Court ; 

"  Defendant "  includes  any  person  against  whom  any  relief 
is  sought  in  a  matter,  or  who  is  required  to  attend  the  proceed- 
ings in  a  matter  as  a  party  thereto ; 

"  Justice "  in  the  expressions  "  Court  or  Justice "  (b)  or 
"  Court  or  a  Justice  "  means  a  Justice  of  the  High  Court  sitting 
in  Chambeiu 

"  Tlie  Chief  Justice  "  includes  any  Justice  upon  whom  the 
powers  and  duties  of  the  Chief  Justice  devolve  for  the  time  being ; 

"Judgment"  includes  any  judgment  decree  order  or 
sentence ; 

"  Full  Court "  (c)  means  two  or  more  Justices  of  the  High 
Court  sitting  together ; 

"  Appeal  "  includes  an  application  for  a  new  trial  and  any 

proceeding  to  review  or  call  in  question  the  proceedings  decision 
or  jurisdiction  of  any  Court  or  Judge. 

(a)  **  Suit."— This  section  is  almost  a  reprint  of  the  Judiciary  Act,  sec.  2. 
See  notes  thereon,  stipra,  p.  73. 

(b)  **  Court  or  Justice."— See  notes  to  Jud,  Act,  sec.   16,  supra,  p.  90. 

(C)  "  Pull  Court."— Generally  as  to  Full  Court  see  Jud.  Act,  sec.  19,  mpra^ 
p.  94. 

Part  II. — Procedure  of  the  High  Court. 

Seals. 

Seal*  3.  (1)  The   High   Court    shall    have    and   use  as  occasion 

requires  a  Seal,  having  inscribed  thereon  the  words  "  The  Seal  of 
the  High  Court  of  Australia"  (a).  Such  seal  shall  be  kept  at  the 
Principal  Registry,  in  such  custody  as  the  Chief  Justice  directs- 
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(2)  There  shall  be  kept  at  every  District  Registry,  in  such 
custody  as  the  Chief  Justice  directs,  a  duplicate  of  the  Seal 
having  inscribed  thereon  the  additional  word  "  Registry  "  with 
the  name  of  the  State  prefixed,  and  also  if  there  are  more  District 
Registries  than  one  in  the  State,  such  other  distinctive  word  as 
the  Chief  Justice  directs. 

(3)  There  shall  also  be  kept  and  used  at  the  Principal 
Registry  and  at  the  several  District  Registries  such  other  seals 
£16  are  required  for  the  business  of  the  Court.  Such  seals  shall  be 
in  such  form  and  shall  be  kept  in  such  custody  as  the  Chief 
Justice  directs. 

(4)  All  documents  and  all  exemplifications  and  copies 
thereof  purporting  to  be  sealed  with  any  such  seal  shall  in  all 
parts  of  the  Commonwealth  be  receivable  in  evidence"  without 
further  proof  of  the  seal. 

(a)  *'  Seal  of  the  High  Court.*'— As  to  the  use  of  seals  see  sec.  4, 
infra ;  as  to  the  use  of  the^Great  Seal  see  Or.  49,  r.  1  ;  as  to  the  keeping  of  au 
oflSce  seal  at  every  Registry  and  its  use  see  Or.  49,  r.  2. 

i,  (1)  All  writs  commissions  and  process  issued  from  the  use  of  seals. 
High  Court  shall  be  in  the  name  of  the  King,  and  shall  be  under  ^•^-  ^"• 
the  Seal  (a)  of  the  Court  or  such  other  seal  (6)  as  is  prescribed 
by  Rules  of  Court,  and  shall  be  signed  by  a  Registrar  or  other 
proper  officer  (c). 

(2)  They  shall  be  tested  (d)  in  the  name  of  the  Chief 
Justice,  or  when  the  office  of  Chief  Justice  is  vacant  ia  the  name 
of  the  senior  Justice. 

(a)  "  Seal  of  the  Court."— This  section  is  taken  from  the  U.S.R.S.,  sec. 
911,  upon  which  the  following  cases  have  been  decided  : — A  summons  or  notice 
must  be  under  the  seal  of  the  Court  and  signed  by  the  clerk  ;  Dioight  v.  Mtrritty 
18  Blatchf.,  305 ;  4  Fed.  Rep.,  314 ;  Peashe  v.  Haberstro,  16  Blatchf.,  472  ;  Fed. 
Cas.,  No.  10884.  A  warrant  in  admiralty  not  under  seal  nor  signed  by  the  clerk 
i»  not  sufficient,  although  signed  by  the  Judge;  Bolder  v.  Eldridge^  18  Conn., 
1 ;  and  if  void  on  its  face  It  is  no  protection  to  the  marshal ;  ih.  The  ; provisions 
of  this  section  are  held  obligatory  on  parties  and  Courts  ;  Thompson  v.  Railroad 
Companies  6  Wall.,  134.  See  also  Dtsty's  Federal  Procedure^  vol.  ii.,  §  433. 
In  MvJUigan  v.  Burnett,  2  S.C.R.  (Q.),  29,  it  was  held  that  where  a  writ  of  ca  re 
had  been  issued  under  the  hand  of  a  Commissioner,  but  without  his  seal,  the 
omission  was  an  irregularity  and  not  sufficient  ground  for  setting  aside  the  writ. 

(b)  "  Other  Seal."—  As  to  the  use  of  an  office  seal  see  Or.  49,  r.  2.  As  to 
sealing  summons  in  a  Chamber  application,  see  Or.  40,  r.  2. 
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(c)  **  Signed  by  a  Registrar  or  other  offlcer."— At  to  a  Registrar'* 

clerk  signing  writs  and  other  documents,  see  Or.  49,  r.  3. 

(d)  ''Tested.** — Under  the  United  States  section  a  writ  of  error  bearing  the 
teste  of  the  clerk  and  not  of  the  Chief  Justice  of  the  Supreme  Court  was  held 
void;  Wells  v.  M*Oregor^  13  Wall.,  188.  So  also  a  paper  purporting  to  be  a 
venire  facias  tested  in  the  name  of  the  deputy  clerk ;  United  States  v.  Antz^  16 
Fed.  Rep.,  119.  A  writ  otherwise  regular,  but  omitting  the  name  of  the  Lord 
Chancellor,  was  held  good  ;  M'Nay  v.  Alt,  66  L.T.,  832.  The  mis-statement  in 
the  writ  of  the  name  of  the  Chief  Justice  was  held  not  to  be  a  ground  for  setting 
the  writ  aside  ;  Folkard  v.  Fitzstrthhs,  1  F.  &  F.,  376. 

Date  of  process.  5   ^\\   writs  and  process  (a)  issued  from  the  High  Court  or 

any  other  Court  exercising  federal  jurisdiction  shall  be  dated  (b) 
as  of  the  day  on  which  they  are  issued. 

(a)  **  Process."— As  to  definition  of  "  process,"  see  t/nrf.  ^c/,  sec.  25,  *wpra, 
p.  99. 

(b)  "  Day  .  •  •  issued.'* — A  writ  of  summons  issued  under  the  pro- 
visions of  the  Instruments  Act  1890,  sec.  39  (Victoria),  was  tested  as  of  a  date  later 
than  the  date  on  which  it  was  served,  was  held  to  be  irregular,  and  an  appearance 
under  protest  was  held  not  to  waive  the  irregularity  ;  Hadley  d:  Co.  v.  Henry,  21 
V.L.R.,  646.  A  mistake  in  the  date  in  the  teste  of  the  copy  of  a  writ,  in  other 
respects  accurate,  was  held  not  to  be  fatal ;  Wesson  Bros.  v.  Stalker,  47  L.T.,  444. 
If  a  defective  writ  is  re-sealed,  it  ought  to  be  dated  as  of  the  date  of  re-sealing  ; 
Knight  v.  Warren,  7  D.P.C.,  663.  The  Court  has  no  power  to  alter,  by  way  of 
amendment,  the  date  of  a  writ  of  summons ;  Clark  v.  Smith,  2  H.  &  N.,  7  ;  27 
L.J.  (Ex.),  155.  In  Clarke  v.  Bradlaugh,  8  Q.B.D.,  63,  it  was  held  to  issue  a  writ 
of  summons  was  not  a  judicial  act,  and  the  Court  might  inquire  at  what  period  of 
the  day  it  was  issued.  When  the  writ  or  other  process  has  been  signed  by  the 
Registrar,  or  his  clerk,  and  is  sealed  with  the  proper  seal,  it  is  thereupon  deemed 
to  be  issued ;  Or.  49,  r.  3. 


proceedings  in 

District 

Retfistries. 

Jud.  Act  1873 
sec.  64. 


English  Rules, 
O.  12  rr.  6-7. 


District  Registries. 

6.  (1)  Subject  to  this  Act  and  to  Rules  of  Court,  writs  of 
summons  for  the  commencement  of  causes  in  the  High  Court  may 
be  issued  in  any  Registry  (a),  and  every  Registrar  shall  issue  (/>) 
such  writs  when  required,  and  unless  an  order  to  the  contrary 
is  made  by  the  High  Court  or  a  Justice  all  such  further  pro- 
ceedings as  may  and  ought  to  be  taken  by  the  respective  parties 
to  the  cause,  down  to  and  including  final  judgment  and  execu- 
tion, may  be  taken  and  recorded  in  the  District  Registry  in 
which  the  cause  is  pending. 

(2)  Provided  that  if  a  defendant  against  whom  a  writ  is 
issued  in  a  District  Registry  neither  resides  (c)  nor  carries  on 
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business  in  the  State  in  which  the  Registry  is  situated,  he  may 
appear  (d)  either  at  that  Registry  or  at  the  Principal  Registry. 

(3)  If  any  defendant  appears  at  the  Principal  Registry 
the  cause  shall,  subject  to  the  power  of  transfer,  proceed  in  that 
Registry,  and  the  proceedings  in  the  cause  shall  be  transmitted 
thereto  by  the  District  Registrar  in  the  manner  directed  by  the 
next  following  section. 


'1^ 


(a)  **  Registry.  "—As  to  the  Principal  and  District  Registries  see  Juil. 
Aci,  sec.  11,  supra,  p.  87. 

(b)  **  Shall  issue.** — The  issue  of  the  writ  is  not  a  judicial  act ;  Clarke  v. 
BrcuUaitgh,  8  Q.B.D.,  63.  Such  a  writ  should  notify  the  option  the  defendant 
has  as  to  entering  appearance ;  Or.  4,  r.  7. 

(c)  "  Neither  resides  nor  carries  on  business.**— If  a  writ  is  issued 
in  the  District  Registry  of  Victoria  by  a  resident  of  Victoria  against  a  defendant 
who  neither  resides  in  Victoria  nor  carries  on  business  in  Victoria  he  may,  at  his 
option,  either  enter  an  appearance  in  the  Victorian  District  Registry,  or  in  the 
Principal  Registry.  Subject  to  the  power  of  transfer  vested  in  the  Court  the  cause 
proceeds  in  that  Registry  in  which  the  defendant  properly  enters  an  appearance. 

The  definition  of  the  term  "resident"  in  sec.  75  (iv.)  of  the  Constitution  is 
discussed,  tnipra,  at  p.  116. 

Residence  of  Corporation. — A  corporation  dwells  at  the  place  where  it 
carries  on  its  business ;  Taylor  v.  Crowland  Gas.  Co.,  24  L. J.  (Ex.),  233  ;  Adams 
V.  G,  W,  RaUxoay,  30  L.J.  (Ex.),  124.  A  company  incorporated  for  the  manufacture 
and  sale  of  goods  dwells  at  the  place  of  manufacture  and  sale  and  not  at  its 
registered  office ;  Ktyiisham  Blue  Lias  Lime  Co,  v.  Baker,  33  L.J.  (Ex.),  41. 

A  company  dwells  where  the  substantial  business  of  the  company  and  its 
negotiations  are  carried  on,  and  not  necessarily  in  the  locality  where  its  property 
is  situated,  and  its  immediate  objects  carried  out;  Aberystwith  P.P.  Co.  v. 
Goopfr,  35  L.J.Q.B.,  44.  The  residence  of  a  company  is  a  matter  of  fact.  A 
company  which  held  land  at  Newcastle  upon  which  it  was  sinking  a  shaft,  and 
whose  registered  office  was  at  Sydney,  was  held  to  reside  at  Newcastle  within 
the  meaning  of  the  District  Courts  Act;  Holhurd  v.  Burwood  Coal  Co.,  11 
N.S.\V.L.R.,365. 

A  foreign  company  which  carries  on  business  in  Australia  is  deemed  to  reside 
here  for  purposes  of  service  ;  Ntwhy  v.  Van  Oirpen,  L.R.,  7  Q.B.,  293  ;  Hatjginw 
Comptoir,  23  Q.B.D.,  519  ;  La  Bourgoyne,  (1899)  P.  1  ;  (1899)  A.C.,  431  ;  Dunfop 
Pneumatic  Tyre  Co.  Limited  v.  Actien  Geselischa/t  d:c.,  (1902)  1  K.B.,  342  (C.  A.)  ; 
Bowdeii  Bron.  d:  Co.  v.  /.  M.  ds  T.  Ins.  Co.  (1902),  S.R.  (N.S.  W.),  257.  See  the  re- 
marks of  Bacon,  V.C.,  in  Lhonneux,  Lemon  <k  Co.  v.  Hong  Kong  and  Shanghai  Bank- 
ing Corporation,  33  Ch.,  446: — "They  hire  an  office,  write  up  their  name,  and 
beyond  all  question  stamp  upon  themselves  and  upon  their  place  of  business  here 
the  assumption  that  they  carry  on  business." 

Temporary  Residence. — A  defendant  who,  at  the  time  of  an  action  brought, 
has  no  permanent  residence,   dwells  at  the  place  of  his  temporary  residence ; 
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Alexander  v.  Jones,  35  L.J.  (Ex.),  78.     See  also  Macdougall  v.  PaUerson,  21 
L.J.C.P.,  27. 

Shifting  Residence. — A  person  niay,  for  the  purposes  of  the  DUtrict  Courts 
Act,  be  resident  in  two  or  more  districts ;  Ex  parte  McEvoy,  7  S.C.  R. ,  N.S.  W.  (L. ), 
145  ;  so  also  with  respect  to  the  Small  Debts  Recovery  Act,  sec.  23  ;  Ex  parte  Stale,  7 
W.N.  (N.S.W.),  96.  As  to  two  or  more  residences,  see  also  Pilgrim  v.  KnatcebuU^ 
34  L.J.C.P.,  257;  Bailey  v.  Bryant,  1  El.  &  El.,  340;  BuUer  v.  Ablewhite,  28 
L.J.C.P.,  292.  A  person  who  resided  at  S.  and  visited  A.  for  the  purpose  of  con- 
testing an  election  was  held  not  to  be  a  resident  in  A.,  within  the  meaning  of  the 
District  Courts  Act;  Ex  parte  Asher,  4  S.C.R.  (N.S.W.),  71.  A  contractor  who 
built  a  bridge  at  A.,  where  he  slept  for  two  or  three  months,  but  ordinarily  lived  at 
S.,  was  held,  under  the  District  Courts  Act,  not  to  reside  at  A. ;  Ex  parte  BaiUie^  6 
S.C.R.,  17.  If  a  nominal  defendant,  under  the  Claims  against  the  GommonweaUh 
Act,  is  a  Minister  of  the  Crown,  his  official  residence  is  at  the  seat  of  Government ; 
Boon  V.  Young,  16  N.S.  W.L.R.  (L.),  139.  . 

(d)  "  Carries  on  business/'— A  foreign  company  which  does  no  more  than 
employ  a  commercial  traveller  to  receive  orders  in  a  State,  and  to  forward  them  to 
its  office  abroad,  does  not  carry  on  business  in  that  State  ;  Pearce  v.  Tower  Manu- 
facturing and  Novelty  Co.,  24  V.L.R.,  506.  See  the  cases  in  preceding  note  aa  to 
where  a  foreign  company  resides.     See  also  notes  to  Or.  7,  r.  6. 

Certain  companies  have  been  held  to  carry  on  business  only  at  the  place  where 
the  general  management  is  carried  on;  Broton  v.  L.  dk  N.  W.  By,  32  L.J.Q.B., 
318  ;  see  also  Shields  v.  G.  X.  Ry.,  30  L.J.Q.B.,  331  ;  Taylor  v.  Crowland  Gas  and 
Coke  Co,,  24  L.J.  (Ex.),  233 ;  Le  Tailleur  v.  8,  E,  Ry.,  3  C.P.D.,  18 ;  Rogers  v. 
L.  C.  A  D.  Ry.,  26  W.R.,  192.  A  clerk  in  a  Government  office  does  not  carry  on 
business  ;  Sangster  v.  Gave,  19  L.  J.  (Ex.),  314.  A  professional  man  who  resides  in 
one  place,  and  attends  clients  in  another,  carries  on  business  at  the  latter  place  ; 
Mitchell  V.  Hender,  23  L.  J.Q.B.,  273.  A  company  carrying  on  business  in  London 
and  which  employs  in  a  country  town  a  general  commission  agent  who  transacts  the 
company's  business' in  such  town,  in  an  office  for  which  the  company  pay  him  rent, 
does  not  carry  on  business  within  the  meaning  of  9  &  10  Vict.,  c.  95,  s.  128 ;  Corbell 
V.  General  Steam  Navigation  Co. ,  28  L.J.  (Ex. ),  214.  A  firm  carrying  on  business  in 
Scotland,  with  a  branch  office  situate  within  the  jurisdiction  of  a  County  0>urt, 
was  held  to  carry  on  business  within  the  jurisdiction  ;  Weatherley  v.  Colder,  61 
L.T.,  508.     See  also  authorities  cited  DanielVs  Chancery  Practice,  vol.  i.,  p.  267. 

(d)  "Appear."— As  to  appearance  generally,  see  Or.  9  ;  as  to  times  for 
appearing,  see  Or.  4,  r.  10.  Compare  the  English  practice.  Chilty^s  Archbold, 
14th  ed.,  252. 

Transfer  of  7.  (I)  Any  party   to  a  cause  in  the    High  Court   may  at 

causes  from  one  ,  ,       /-i  t        •        i» 

Registry  to       any  tioie  apply  to  the  Court  or  a  Justice  for  an  order  that  the 
jud  Act  187Z     cause  be  transferred  from  the  Registry  in  which  it  is  pending,  if 


8.65. 


that  is  not  the  Principal  Registry,  to  the  Principal  Registry  or 
some  other  Registry,  or  from  the  Principal  Registry  to  a  District 
Registry,  and  the  Court  or  Justice  may  in  his  discretion  make 
an  order  accordingly. 


GooqIc 


Digitized  by  VjOOQ 


Sees.  6^.  TRANSFER  OF  CAUSES.  217 


(2)  Thereupon  the  proceedings  and  such  original  docu- 
ments (if  any)  as  are  filed  in  the  Registry  in  which  the  cause  is 
pending  shall  be  transmitted  by  the  Registrar  of  that  Registry 
to  the  Registry  to  which  the  cause  is  ordered  to  be  transferred, 
and  the  cause  shall  thenceforth  proceed  in  that  Registry  in  the 
same  manner  as  if  it  had  been  there  originally  commenced,  and 
may  thereafter  be  again  transferred  in  like  manner  to  any  other 
Registry. 

8,  (1)  When  a  cause  is  pending  in  a  District  Registry  and  any  party  desires  Temporary 

to  make  an  application  therein  to  the  Court  or  a  Justice,  but  is  unable  to  do  so     '^^  ^'' 

Oct  rules. 
by  reason  of  there  being  no  Justice  of  the  High  Court  present  in  the  place  where 

the  Registry  is  situated,  the  party  may  lodge  with  the  District  Registrar  a  request 

that  the  cause  be  transferred  for  the  purpose  of  the  application  only  to  the 

Principal  Registry  or  to  some  nearer  District  Registry  at  which  a  Justice  of  the 

High  Court  is  present  or  appointed  to  sit,  and  the  cause  shall  thereupon  without 

further  order  be  transferred  accordingly.* 

"(1)  When  any    party    to   a    cause    desires    to   make    an  J^^»^JJ^J*^ 
application  therein  to  the  Court  or  a  Justice,  and  no  Justice  of  (h.c.p.  Amend- 

^^        ^  '  mentAct). 

the  High  Court  is  present  in  the  place  where  the  Registry  in 
which  the  cause  is  pending  is  situated,  the  party  may  lodge  with 
the  Registrar  of  that  Registry  a  request  that  the  cause  be  trans- 
ferred, for  the  purpose  of  the  application  only,  to  some  other 
Registry  at  a  place  where  a  Justice  is  present  or  is  appointed  to 
sit,  and  the  cause  shall  thereupon  without  further  order  be 
transferred  accordingly." 

(2)  The  District  Registrar  shall  thereupon  transmit  the 
request  to  such  other  Registry  together  with  such  documents  as 
are  necessary  for  the  purpose  of  the  application. 

(3)  The  application  may  then  be  heard  and  disposed  of  at 
such  other  Registry,  and  as  soon  as  it  has  been  disposed  of  the 
cause  shall  without  further  order  be  retransferred  to  the  first- 
mentioned  District  Registry,  and  all  documents  relating  to  it 
shall  be  retransmitted  to  that  Registry. 

(4)  No  fee  shall  be  payable  in  respect  of  any  such 
transfer  or  retransfer. 


*  NoTK.— Sec.  8  of  High  Court  Procedure  Act  1903  has  been  amended  by  the 
High  Court  Procedure  Amendment  Act  1903,  which  repealed  sub-sec.  1,  and  sub- 
stituted therefore  a  new  sub-section  printed  above.  The  sub-sees.  (2)  (3)  and  (5) 
were  amended  by  the  omission  of  the  word  "  District"  wherever  it  occurred. 
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Transmission  of 
documents  by 
teleirraph. 

Qd.  Insolvency 
Act  of  1874. 


Orders  may  be 
sent  by 
telegraph. 


(5)  In  any  of  the  cases  mentioned  in  this  section,  if  the 
application  is  to  be  made  upon  notice  to  any  person,  the  notice 
may  be  given  of  the  application  to  be  made  before  the  Court  or 
a  Justice  at  the  Registry  to  which  the  cause  is  transferred,  on  a 
day  to  be  fixed  by  the  District  Registrar  of  the  lirst-mentioned 
Registry'. 

9.  (1)  In  any  such  case  as  mentioned  in  the  last  preceding 
section,  any  party  desiring  to  make  an  immediate  application  to 
the  High  Court  or  a  Justice  may,  instead  of  requesting  that  the 
cause  be  transferred  to  such  other  Registry,  require  the  District 
Registrar  to  transmit  by  telegraph  to  such  other  Registry  the 
contents  of  all  such  documents  filed  in  the  first-mentioned 
District  Registry  as  are  necessary  for  the  purpose  of  the  applica- 
tion, and  the  District  Registrar  shall,  on  payment  by  such  party 
of  the  expense  of  transmission,  transmit  them  accordingly. 

(2)  The  copy  so  received  by  telegraph  shall  be  filed  in 
such  other  Registry,  and  shall  be  receivable  in  evidence  for  the 
purpose  of  the  application  to  the  same  extent  as  the  original 
documents  would  be  admissible. 

(3)  If  the  application  is  to  be  made  upon  notice  to  any 
person,  the  notice  shall  state  that  the  documents  will  be  trans- 
mitted by  telegraph  to  such  other  Registry. 

(4)  If  any  person  to  whom  notice  is  given  requires  any 
other  documents  to  be  transmitted  by  telegraph  to  such  other 
Registry,  they  shall  be  transmitted  and  shall  be  receivable  in 
evidence  in  like  manner. 

(5)  Evidence  of  service  of  the  notice  may  also  be  so 
transmitted. 

Note.— The  word  **  District  '*  has  been  repealed  by  the  High  Court  Procedure 
Amendment  Act  1903. 

10.  When  in  any  of  the  cases  mentioned  in  the  two  last 
preceding  sections  an  order  has  been  made  by  the  Court  or  a 
Justice  at  a  Registry  other  than  that  in  which  the  cause  is 
pending,  the  Registrar  of  that  Registry  shall  at  the  request  and 
expense  of  either  party  and  without  payment  of  any  further  fee 
inform  the  District  Registrar  of  the  first-mentioned  Registry  by 
telegraph  of  the  efiect  of  the  order,  and  thereupon  and  without 
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waiting  for  receipt  of  the  order  full  effect  shall  be  given  to  the 
order. 

Note.— The  word  **  District "  has  been  repealed  by  the  Iliqh  Court  Procedure. 
Amendment  Act  1903. 

11.  In  any  of  the  cases  aforesaid  a  District  Registrar  may  Precis  of 
by  consent  of  the  parties  instead  of  transmitting  by  telegraph 

the  full  contents  ot  any  document  transmit  a  summary  thereof 
certified  by  him  to  be  complete  and  correct,  and  the  summary 
may  be  received  and  acted  upon  by  the  Court  or  Justice  as  if  it 
w^ere  a  copy  of  the  original  document. 

Note. — The  word  '*  District "  has  been  repealed  by  the  High  Court  Procedure 
Amendment  Act  1903. 

Trial  of  Issues. 

12.  In  every  suit  in  the  High  Court,  unless  the  Court  or  Tnai  without 
a  Justice  otherwise  orders,  the  trial  (a)  shall  be  by  a  Justice  u.s.  esd. 
without  a  jury. 

(a)  "  Trial  "without  a  jury."— It  would  appear  that  it  was  the  intention 
of  the  Parliament  to  limit  the  trial  of  actions  before  juries,  and  to  require  that  a 
jury  should  only  be  had  in  cases  that  commended  themselves  to  the  discretion  of 
the  Justices  of  the  High  Court.  In  criminal  cases  sec.  80  of  the  Constitution  pro- 
vides that  trials  **  on  indictment "  shall  be  by  jury.  It  is  left  open  to  Parliament 
to  allow  the  trial  of  civil  issues  by  juries  with  such  limitations,  if  any,  as  may  be 
thought  fit ;  Const.,  sec.  61  (xxxix.) ;  and  it  has  accordingly  been  enacted  that  in 
every  suit  the  trial  shall  be  by  a  Justice  without  a  jury  unless  the  Court  or  a 
Justice  otherwise  orders.  Trial  by  jury  in  civil  cases  in  the  High  Court  is  not  a 
matter  of  right.  Provisions  in  the  Constitutions  of  the  several  States  as  well  as  in 
the  Constitution  of  the  United  States,  secure  to  suitors  a  right  to  trial  by  jury  in 
civil  issues.  Trial  by  jury  in  the  United  States  can  be  claimed  as  a  matter  of  right 
only  in  csises  suitable  for  that  mode  of  trial,  and  where  the  right  existed  at  the  time 
of  the  adoption  of  the  particular  Constitution.  It  cannot  be  claimed  as  a  matter 
of  right  in  equity  cases,  admiralty  cases,  and  summary  proceedings  ;  Black's 
Canstitutioval  Law  (2nd  ed.),  p.  510. 

Discretion. — Under  this  section  the  power  to  grant  a  jury  is  discretionary. 
The  High  Court  may,  if  it  thinks  fit,  allow  by  order  in  each  case,  a  trial  by  jury  in 
those  civil  cases  in  which,  in  the  States,  the  jury  is  allowed.  With  regard  to 
actions  in  the  High  Court,  similar  to  those  that  could  formerly  only  have  been 
brought  in  the  Court  of  Chancery,  the  High  Court  may  exercise  a  similar  discretion 
with  respect  to  allowing  a  jury.  **  In  such  cases  the  parties  have  no  absolute  right 
to  a  trial  by  jury,  but  the  Court  will  not  exercise  its  discretion  so  as  to  deprive  a 
party  of  his  right  to  a  trial  by  a  jury  in  any  case  which  is  of  a  nature  fit  to  be  so 
tried  ;  and  a  trial  without  a  jury  should  not  be  directed  unless  the  action  belongs 
to  that  class  of  actions  which  a  jury  is  not,  as  a  rule,  competent  to  deal  with,  either 
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from  their  great  complexity  as  regards  facts,  or  from  fact  and  law  being  so  inter- 
mingled that  it  would  be  difficult,  if  not  impossible,  to  direct  a  jury  by  separating 
the  law  from  the  fact,  or  because  the  questions,  as  regards  the  law,  are  of  such  a 
delicate  nature,  and  require  a  knowledge  of  such  refined  law,  that  they  could  not 
be  conveniently  presented  to  a  jury  "  ;  DanielTs  Chanc,  Prac,^  7th  ed.,  p.  574. 

Scientific  cases. — A  jury  ought  to  be  refused  where  the  costs  thereby 
occasioned  would  be  out  of  proportion  to  the  appropriateness  of  a  jury  as  a 
tribunal ;  also,  if  it  be  clearly  shown  that  the  case  involves  some  questions  of  an 
abstruse  or  scientific  nature,  or  that  delay  or  embarrassment  will  be  caused.  Per- 
Madden,  O.J.,  Cowit  v.  Berry  Consols  O.M.  Co.  {Xo.  2),  24  V.L.R.,  212 ;  or  the 
trial  of  the  action  would  involve  a  lengthy  examination  of  inventories  and  other 
documents;  Jenkins  v.  Carruthtrs^  2  A.L.R.,  72  ;  Henry  y.  The  Manufacturing 
Agency  Lui.y  2v$  A.L.T.,  1  ;  or  in  an  action  involving  scientific  and  local  investi- 
gation which  cannot  be  conveniently  tried  by  a  jury  ;  Askew  v.  Syme,  18  V.L.R-, 
583. 

Equity  cases.— In  cases  formerly  cognisable  by  the  Court  in  its  equitable 
jurisdiction  a  trial  by  jury  would  not  be  directed  unless  a  simple  issue  of  fact  was 
involved  which  would  decide  the  action  ;  Boyle  v.  BasaUy  8  A.L.T.,  63  ;  nor  would  it 
be  directed  where  there  was  a  mixed  question  of  fact  and  law  ;  Qoodsell  v.  Xatumal 
Bank  of  Australasia,  6  W.N.  (N.S.W.),  55.  A  trial  by  jury  was  refused  where 
the  plaintiff  asked  for  a  declaration  that  the  defendants  were  trustees  for  him  of 
certain  shares  and  for  a  transfer  of  shares  to  him,  and  in  the  alternative  damages  ; 
Biggs  v.  Kelly,  24  V.L.R.,  402 ;  also  in  an  action  for  specific  performance  ;  Boyle 
V.  Basan,  8  A.L.T.,  62. 

In  granting  an  order  for  the  trial  of  an  action  before  a  Judge  and  a  jury  the 
Judge  has  no  power  to  reserve  to  himself  the  right  to  dispense  with  the  jury 
during  the  trial  if  he  should  think  fit  to  do  so  ;  Queensland  Investment  and  Land 
Mortgage  Co.  Ltd.  v.  Orimley,  4  Q.L.J.,  224. 

Actions  for  compensation  under  the  Property  for  Public  Purposes  Acquisition 
Act  1901,  must  be  without  a  jury  ;  sec.  16. 

£very  trial  of  an  issue  of  fact  with  a  jury  shall  be  held  before  a  single  Justice 
unless  it  is  specially  ordered  to  be  held  before  two  or  more  Justices  ;  Or.  30,  r.  5. 

As  to  procedure  see  Or.  30,  r.  2. 

Power  of  Court  13.  The  High  Court  or   a    Justice   may,    in    any   suit  in 

issues.  which  the  ends  of  justice  appear  to  render  that  mode  of  inquiry 

Qd.so.  Act,  8.  g^pg^jjgjji^^  direct  the  trial  with  a  jury  of  the  suit  or  any  issue  of 
fact  (a),  and  may  for  that  purpose  make  all  such  orders  and  issue  all 
such  writs  and  cause  all  such  proceedings  to  be  had  and  taken  as 
the  Court  or  Justice  thinks  necessary  ;  and  upon  the  finding  of 
the  jury  the  Court  or  Justice  may  give  such  decision  and  pro- 
nounce such  judgment  as  the  case  requires. 

(a)  "Issues  of  fact."— During  the  hearing  of  an  appeal  the  Full  Court  of 
Victoria  directed  an  issue  to  be  determined  by  a  jury  as  to  whether  au  alleged  sale 
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or  conveyance  by  a  defendant  had  been  real ;  Howell  v.  Harding ^  12  V.L.R.,  638. 
The  Court  should  direct  an  issue  where  serious  questions  arise  as  whether  a 
document  is  a  forgery  or  not ;  Blunt  v.  Terry ^  5  W.N.  (N.S.W.),  50. 

See  also  Or.  .'{0,  r.  3.  As  to  trial  of  issues  of  fact  without  pleading,  see 
Or.  29,  r.  9,  H  seq. 

a.  In  any  case  in  which  the  High  Court  or  a  Justice  is  ^J?^***^  "^'^ 
authorized  to  direct  the  trial  of  an  issue  or  in  which  a  new  trial  (a)  Qd.  s  c.  Act.  s. 
is  granted,  the  Court  or  Justice  may  impose  such  conditions  (6)  on 
the  parties  respectively  and  may  direct  such  admissions  (c)  to  be 
made  by  them  or  either  of  them  for  the  purpose  of  the  trial  or 
new  trial  as  are  just ;  and  in  the  case  of  a  new  trial  may  grant  it 
either  generally  or  on  some  particular  points  only  as  the  Court 
or  Justice  thinks  fit,  and  may  order  that  the  testimony  of  any 
witness  examined  at  the  former  trial  (d)  may  be  read  from  the 
Justice  s  notes  instead  of  his  being  again  examined  in  open 
court. 

(a)  **  Ne'W  trial .^ — As  to  power  of  Court  to  grant  a  new  trial  see  Jud, 
Act,  sec.  36,  supra,  p.  154. 

(b)  "Oondltions." — Under  the  practice  of  the  Common  Law  Courts,  unless 
the  new  trial  was  a  matter  of  right,  as  in  the  case  of  a  misdirection  of  the  Judge, 
it  might  have  been  directed  upon  terms,  such  as  that  witnesses  rnfirm  or  going 
beyond  the  sea  should  be  examined  upon  interrogatories,  or  that  their  evidence 
should  be  read  from  the  Judge^s  notes  of  the  first  trial,  that  certain  documents 
may  be  produced  at  the  trial  or  that  certain  facts  not  intended  to  be  litigated 
may  be  admitted  ;  DanieWaChan.  Prac.,  7th  ed.,  vol.  i.,  p.  612  ;  Chitty^tt  Archbold, 
14th  ed.,  voL  i.,  p.  750. 

(C)  "  AdmiSBions."— Under  a  similar  section,  sec.  42  of  6  Vict.,  No.  9 
(N.S.  W.),  where  two  issues  were  involved  in  a  case  on  a  new  trial  motion,  and 
one  waa  decided  in  favour  of  the  plaintiffs  and  one  in  favour  of  the  defendants,  the 
Court,  in  granting  a  new  trial  on  the  motion  of  the  defendants,  ordered  the  defen- 
dants to  make  an  admission  as  to  the  former  issue,  so  as  to  prevent  that  issue 
being  tried  again  ;  Denham  v.  Foley,  15  W.N.  (N.S.VV.),  145. 

(d)  ''Testimony   of  -witness  examined  at  former  trial.**— 

Where  a  new  trial  had  been  ordered,  and  an  application  was  subsequently  made 
under  5  Vict.,  No.  9,  sec.  42  (N.S.W.),  for  leave  to  have  the  evidence  of  a  witness 
who  had  died  since  the  first  trial  read  at  the  second  trial,  the  Court  refused  the 
application  on  the  ground  that  it  ought  to  have  been  made  when  the  rule  for  a 
new  trial  was  made  absolute.  Martin,  C.  J.,  remarked  : — **  Ko  harm  can  arise  to 
the  defendant  in  this  case  by  the  refusal  to  grant  this  application,  because  at 
Common  Law  on  the  death  of  a  witness  after  having  given  his  evidence  in  the 
first  trial  his  evidence  can  be  read  from  the  notes  of  any  person  who  took  it  down. 
But  the  most  satisfactory  course  would  be  to  read  the  evidence  from  the  Judge's 
notes"  ;  Conlon  v.  McGuiyan,  5  N.S.\V.L.R.  (L.),  'J05. 
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•'""^«-  16.  (1)  The  laws  of  each  State  (a)  relating  to  the  qualifi- 

U.S.  800.  ,  #»•  «  •  /»   m  «• 

cation  of  jurors,  the  preparation  of  jury  lists  and  jury  panels,  the 
summoning,  attendance,  and  impanelling  of  juries,  the  number  of 
jurors,  the  right  of  challenge,  the  discharge  of  juries,  the  dis- 
agreement of  jurors,  and  the  remuneration  of  jurors,  for  the 
purposes  of  the  trial  of  civil  matters  pending  in  the  Supreme 
Court  of  that  State,  or  relating  to  any  other  matters  concerning 
jurors  after  they  have  been  summoned  or  sworn,  shall  extend 
and  be  applied  to  civil  matters  in  which  a  trial  is  had  with  a 
jury  in  the  High  Court  in  that  State,  so  that  the  lists  of  jurors 
shall  be  deemed  to  be  made  as  well  for  the  purposes  of  the  High 
Court  as  of  the  Supreme  Court  of  the  State. 

(2)  But  the  panel  of  jurors  shall  be  made  out  and  the 
jurors  shall  be  summoned  by  officers  of  the  Commonwealth. 

(3)  Every  officer  of  a  State  who  has  the  custody  of  any 
jury  list  shall  furnish  a  copy  thereof  to  the  proper  officer  of  the 
Commonwealth  on  demand  and  on  payment  of  a  reasonable  fee. 

(a)  '*  La-WB  of  each  State.**— As  to  when  the  High  Court  is  bound  by 
the  decisions  of  the  Supreme  Courts  of  tiie  States,  see  Jud.  Act,  sec.  79,  p.  203, 
su])ra. 

Evidence. 
Rules  of  Court  16.  The  Justiccs  of  the  Hiffh  Court  or  a  maiority  of  them 

for  proof  of  ^  J  */ 

particular  facts,  ^aay  make  rules  of  Court  for  regulating  the  means  by  which 

Of.  Jud.  Act  "It*  1  111  T»  !•! 

1894.  sec.  3.       particular  facts  may  be  proved  and  the  mode  in  which  evidence 

Vic.  No.  1696       i.v  u  i  • 

sec.  3.  thereot  may  be  given. 


Pro«Uiction  of 
books. 


17.  The  High  Court  may  in  any  suit  order  the  parties  to 
U.S.  722.  produce  any  books  or  writings  (a)  in  their  possession  or  power 

which  contain  evidence  pertinent  to  any  issue  in  the  suit.  If  a 
plaintiff  fails  to  comply  with  the  order  the  Court  may  dismiss 
the  suit ;  and  if  a  defendant  fails  to  comply  with  the  order  the 
Court  may  give  judgment  against  him  as  by  default. 

(a)  **  Production  of  books  or  'Writingrs.''— This  sectiou  is  based  upon 
sec.  724  United  States  Revised  Statutes.  It  enacts  that  **  in  the  trial  of  actions  at 
law,  the  Courts  of  the  United  States  may,  on  motion  and  due  notice  thereof, 
require  the  parties  to  produce  books  or  writings  in  their  possession  or  power  which 
contain  evidence  pertinent  to  the  issue,  in  cases  and  under  circumstances  where 
they  might  be  compelled  to  produce  the  same  by  the  ordinary  rules  of  proceeding 
in  Chancery.  If  a  plaintiff  fails  to  comply  with  such  order,  the  Court  may,  on 
motion,  give  the  like  judgment  for  the  defendant  as  in  cases  of  non-suit,  and  if  a 
defendant  fails  to  comply  with  such  order,  the  Court  may,  on  motion,  give  judgment 
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against  him  by  default."    Under  this  seotion  the  remedy  has  been  limited  to  cases 

where  issue  is  joined;  Jacquen  v.   Collins^  2  Blatchf.,  23  ;  Fed.  Cas.,  No.    7167  ; 

United  StcUe^  v.  Hutton,  25  Int.  Rev.  Rec,  37  ;  Fed.  Cas.,  No.  15,434.    The  power 

given  includes  the  power  to  grant  an  inspection  before  trial  with  permission  to  take 

copies;  Exchange  Nat.  Bank  v.  Wanhila  Cattle  Co,,  61  Fed.  Rep.,  190;  Liieker  v. 

Phcenix  Assur.   Co.,  67  Fed.  Rep.,    18;  FosUr'a  Federal  Practice,  p.    866.     In 

requiring  the  production  of  books  or  writing  in  evidence,  the  Federal  Courts  are 

governed  by  this  section,  and  not  by  the  provisions  of  the  State  Statutes  ;  Gregory 

V,  Chicago  M.  ds  St.  P.  R.  Co.,  10  Fed.  Rep.,  529.     The  applicant  must  show  that 

the  paper  exists,  that  it  is  in  the  possession  of  the  party,  and  that  it  is  pertinent  to 

the  issue ;  Triplett  v.  Bank  of  Wash.,  3  Cranch.  C.C.,  646  ;  Jacques  v.  Collins,  2 

Blatchf.,  23  ;  Fed.  Cas.  No.  7167  ;  lasigi  v.  Brown,  1  Curt.,  401  ;  Fed.  Cos.,  6993  ; 

Bas.  V.  Steele,  3  Wash.,  381;    Fed.    Cas.  No.  1088;    and    he  must  show    the 

grounds  of  his  belief  upon  the  subject ;  Caspary  v.  Carter,  84  Fed.  R.,  416.      The 

order  may  be  absolute  or  conditional ;  Dunham  v.  Biley,  4  Wash.,  126  ;  lasigi  v. 

Brown,  supra.    A  motion  made  at  the  trial  is  too  late ;  Sampson  v.  Johnson,  2 

Cranch.  C.C,  107  ;  Bank  of  U.  S.  v.  Kurtz,  2  Cranch.  C.C,  342.     Where  motion 

is  made  before  the  trial  the  order  must  require  the  production  of  the  books  at  the 

trial;  Merchant's  Nat.  Bank  v.  State  Nat.  Bank,  3  Cliff.,  201  ;  Fed.  Cas.,  No. 

9,448.     The  word  "  require  *'  does  not  include  the  power  to  compel  compliance  ; 

i6. ;  as  the  penalty  for  failure  to  produce  a  paper  is  non-suit  or  default ;  lasigi 

V.    Brown,  supra  ;  and  a  motion  for  non-pros,  for  failing  to  produce  may  be  made 

even  after  the  jury  is  sworn  ;  Waller  v.  Stewart,  4  Cranch.  C.C,  532  ;  Fed.  Cas. 

No.  17,109.   A  party  cannot  be  compelled  to  produce  a  paper  which  M'ould  subject 

him  to  a  penalty  or  forfeiture  ;  U.  S.  v.  Nat.  Lead  Co.,  75  Fed.  Rep.,  94.    When 

a  party  inspects  a  paper  produced  by  his  adversary  at  his  request,  and  then  fails  to 

offer  it  in  evidence,  his  adversary  may  put  it  in  evidence  ;  Edison  El.  Co.  v.  U.  S. 

EL  L.  Co.,  45  Fed.  Rep.,  55.     For  further  authorities  on  this  section,  see  Dtsty*s 

Federal  Procedure,  §  244 ;  Foster's  Federal  Practice,  p.  865. 

As  to  discovery  and  inspection  under  the  Rules  of  Court,  see  Or.  26. 

18.  (1)  The  High  Court  m^y   require   and    administer  all  oaths. 
necessary  oaths  (a).  ^•^*  ^* 

(2)  The  forms  of  oath  shall  be  the  same,  as  nearly  as  may 
be,  as  those  which  are  used  in  the  Supreme  Court  of  the  State  or 
part  of  the  Commonwealth  in  which  the  oath  is  administered. 

(3)  Any  person  who  by  the  law  of  the  State  or  part  of 
the  Commonwealth  in  which  an  oath  is  to  be  administered  is 
entitled  to  make  an  affirmation  instead  of  taking  an  oath  may 
do  so  in  any  cause  or  matter  in  the  High  Court,  and  shall  do 
so  in  the  form  prescribed  by  that  law. 

(a)  '*  Oaths."— As  to  administering  of  oaths  by  a  person  directed  to  take 
the  examination  of  a  person,  see  Or.  31,  r.  11. 
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commi8*?on8  for  ^'-  "^^^  High  Court  or  a  Justice  may,  in  any  suit  or  civil 

Mamm^ion  of  jjj^tter  pending  in  the  Court  and  at  any  stage  of  the  proceedings, 
order  the  examination  of  any  person  upon  oath  orally  or  on 
interrogatories  before  the  Court  or  a  Justice  or  before  any  officer 
of  the  Court  or  other  person,  and  at  any  place  within  the 
Commonwealth ;  or  may  order  a  commission  to  be  issued  to  any 
person  either  within  or  beyond  the  Commonwealth  authorizing 
him  to  take  the  testimony  on  oath  of  any  person  orally  or  on 
interrogatories;  and  may  by  the  same  or  any  subsequent  order 
give  any  necessary  directions  touching  the  time  place  and 
manner  of  any  such  examination ;  and  may  empower  any  party 
to  the  suit  or  civil  matter  to  give  in  evidence  in  the  suit  or 
matter  the  testimony  so  taken  on  such  terms  (if  any)  as  the 
Court  or  Justice  directs. 

Orders  and  Commissions. — The  followitlg  decisions  have  been  given 
upon  applications  for  orders  to  examine  witnesses,  and  for  the  issne  of  uommissions. 
Under  a  somewhat  similar  enactment,  it  was  held  in  Victoria  that  '*  the  issue  of  a 
commission  is  a  matter  within  the  discretion  of  the  Court  or  Judge  to  whom  the 
application  is  made;  De  Saxt  v.  Schleninger,  7  V.L.R.  (L.),  127.  Ordibarily, 
where  the  application  is  made  bond  fide,  and  where  no  other  means  exist  by  which 
material  evidence  might  have  been  or  can  be  procured,  the  application  is  readily 
granted  ;  Bruce  v.  Liyar,  6  W.W.  &  a'B.  (E.),  240.  But  the  grant  of  a  commission 
under  the  Statute  is  not  a  matter  of  right,  still  less  is  it  a  matter  of  course  "  ;  Merry 
V.  The  Queen,  10  V.L.R.  (E.),  143.  As  a  general  rule,  where  the  plaintiff  applies 
in  a  proper  way  and  on  proper  materials,  setting  forth  that  there  is  a  material 
witness  to  his  case  residing  abroad,  the  Court  or  Judge  will  direct  a  commission 
for  his  examination  to  issue  almost  as  a  matter  of  course — there  must  be  very  strong 
reasons  shown  against  it ;  Rismoudo  v.  JRiamondo,  12  V.L.R.,  101.  An  application 
for  a  commission  to  examine  material  and  necessary  expert  witnesses  abroad  is  as 
readily  granted  as  an  application  for  a  commission  with  respect  to  any  other  class 
of  witnesses,  provided  that  the  commission  is  applied  for  bond  fide,  and  not  for 
the  purpose  of  delay  ;  Acetylene  Oas  Co.  v.  MarkwcUd,  26  V.L.R.,  607. 

The  application  will  not  be  granted  on  an  affidavit  merely  stating  that  the 
witness  is  a  material  witness  ;  The  Brush  Electric  Co.  v.  Parke,  8  W.N.  (N.S.  W.), 
54;  see  also  Cox  v.  Cox,  10  W.N.  (N.S.W.),  37  ;  AfcAfahon  v.  Evans,  8  W.N. 
(N.S.W.),  294  ;  but  the  matters  on  which  the  witness  will  be  examined,  and  the 
nature  of  his  evidence  should  be  placed  before  the  Court;  Bleasby  v.  Romney,  24 
V.L.R.,  201  ;  Kingston  v.  Reid,  (1902)  Q.W.N.  (Q.),  36. 

On  an  application  by  a  party  to  the  action  for  a  commission  to  take  his  evidence 
de  bene  esse,  the  affidavit  in  support  should  state  the  reasons  necessitating  his 
absence  from  the  colony  ;  Michael  v.  Old  field,  8  A.L.T.,  164.  If  there  has  been 
delay  in  applying  it  is  incumbent  on  the  applicant  to  make  a  special  affidavit 
explaining  the  delay  and  showing  that  manifest  injustice  would  be  done  if  the 
application  were  refused  ;  Gihbs  v.  Clarke,  8  A.L.T.,  32.    When  material  witnesses 


Digitized  by  VjOOQIC 


Sec.  10.  EVIDENCE  ON  COMMISSION.  225 

are  resident  abroad,  and  their  examination  or  cross-examination  at  the  trial  is  not 
essential,  the  Court  may,  for  the  purpose  of  saving  expense,  order  the  issue  of  a 
commission  ;  The  McKay  Shoe  Machinery  Co,  Ltd,  v.  Turnery  16  W.N.  (N.S.W.), 
192.  The  application  for  a  commission  was  granted :  to  examine  witnesses  in 
England,  though  the  witnesses  had  been  in  Sydney  and  might  have  been  examined 
d€  'bene  es^e ;  Mcuon  v.  Detargy,  1  W.N.  (N.S.  W.),  68  ;  where  the  person  whom  the 
defendants  desired  to  examine  on  commission  was  a  most  important  witness  for 
the  defence,  and  no  other  witness  could  servo  as  a  substitute  for  him  upon  certain 
questions  on  which  the  defence  mainly  rested,  and  no  means  existed  by  which  he 
coald  be  compelled  to  come  to  Victoria  and  submit  himself  for  examination  there  ; 
Merry  v.  The  Queen^  10  V.L.R.  (£.),  135  ;  on  the  application  of  a  defendant  for  a 
commission  to  examine  witnesses  in  France,  the  place  of  his  birth,  in  support  of  a 
plea  of  infancy  ;  De  Saxe  v.  SMesinger,  7  V.L.R.  (L.),  127. 

An  order  was  made  where  a  witness  whose  evidence  was  essential  to  the 
plaintifiTs  case,  but  who  was  out  of  Victoria,  refused  to  come  to  Victoria  to  give 
evidence,  and  the  defendant  charged  such  witness  with  fraud  and  oollusion  ; 
Tuckett  V.  Blake,  10  A.L.T.,  117.  An  order  also  was  made  on  behalf  of  a  plaintiff 
for  the  examination  of  an  important  witness  on  the  day  of  his  departure  from  the 
colony,  the  plaintiff  paying  the  costs  ;  Forrest  v.  Eiserty  2  A.L.T.,  136. 

A  defendant  was  in  the  jurisdiction  when  a  bill  was  filed,  and  he  put  in 
an  answer  and  then  left  for  England,  after  express  notice  that  an  application  to  take 
his  evidence  by  commission  would  be  opposed,  it  was  held  that  he  was  not  entitled 
to  a  commission  to  examine  him  in  England  as  a  witness  on  his  own  behalf ;  Bruce  v. 
Ligar,  6  W.W.  &  a'B.  (E.),  283.  A  commission  was  not  granted  while  a  discovery 
order  was  pending  ;  McQuade  v.  Herman,  3  W.N.  (N.S.W.),  102.  A  commission 
may  be  issued  subject  to  conditions  ;  t6. 

The  proper  time  to  strike  inadmissible  evidence  out  of  a  commission  is  at  the 
hearing,  and  not  in  Chambers  before  the  hearing.  The  rules  of  practice  on  taking 
evidence  under  a  commission  are  the  same  as  those  acted  on  in  Court ;  Bell  v, 
Clarke,  10  V.L.R.  (E.),  292.  Where  evidence  had  been  taken  before  a  commissioner 
and  objections  not  noticed  by  the  commissioner  were  urged  at  the  hearing,  it  was 
held  such  objections  might  be  heard  at  the  hearing ;  Graham  v.  Oraham,  3 
A.J.R.,  55  ;  see  also  Baynes  v.  Onhorne,  4  S.C.R.  (Q.),  12.  Where  an  exhibit  is 
after  objection,  appended  to  evidence  taken  on  commission,  the  evidence  can  be 
put  in  without  the  exhibit ;  In  re  Wihon,  7  W.N.  (N.S.W.),  116. 

Copies  of  letters  were  put  in  before  a  commissioner,  the  original  having  been 
called  for  by  notice  to  produce  but  not  produced,  and  the  notice  itself  was  not  put 
in  or  proved,  it  was  held  that  the  objection  as  to  evidence  was  taken  too  late,  and 
that  it  should  have  been  taken  before  the  Commissioner  at  the  time  ;  Halt  v.  Halt, 
3  V.L.R.  (E.),  227. 

Certain  deeds  which  were  produced  to,  and  proved,  before  the  commissioners 
were  not  attached  to  the  return,  the  plaintiff's  counsel  being  unwilling  to  part 
with  them,  but  what  purported  to  be  copies  of  them  were  so  annexed,  the 
originals  being  numbered  and  marked  with  the  initial  letters  of  the  names  of  the 
commissioners.  At  the  trial  of  the  cause,  deeds  so  numbered  and  marked  were 
produced,  and  admitted  in  evidence,  though  there  was  no  direct  evidence  that  the 
deeds  were  those  produced  to  the  witnesses  in  England,  or  that  the  initials  were 

a.c.  15 
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those  of  the  commissienera,  it  wa&  held  that  they  were  rightly  admitted,  though 
the  correct  course  would  have  been  for  the  oommissioners  to  have  annexed  the 
originals  to  the  return  of  the  writ ;  White  v.  McDonald,  11  S.C.R.  (L.),  N.S.W., 
332. 

It  is  the  duty  of  a  commissioner  to  use  his  own  discretion  as  to  the  competency 
of  witnesses  examined  by  him,  and  to  certify  to  the  Court  his  opinion.  Upon  the 
return  of  a  commission  for  the  examination  of  a  witness  abroad,  it  appeared  that 
witnesses  were  first  examined  as  to  his  sanity,  and  the  witness,  an  inmate  of  a 
lunatic  asylum,  was  then  tendered,  but  objected  to  as  incompetent,  and  his 
examination  on  the  voir  dire  desired.  By  consent  he  was  examined,  without 
prejudice  to  objections  to  his  competency.  Upon  the  hearing  objections  that  the 
commission  was  not  receivable,  and  that  the  lunatic  was  not  a  competent  witness, 
and  his  evidence  inadmissible,  were  over-ruled  ;  White  v.  Hoddle^  6  V.  L.R.  (E. ),  821 

Where  the  order  provided  that  signatures  of  witnesses  should  be  attached, 
which  was  not  done,  it  was  held  that  such  a  provision  was  merely  directory,  and  that 
the  depositions  having  been  put  in  evidence  it  was  too  late  to  raise  the  objection 
at  the  hearing ;  the  proper  time  for  taking  such  an  objection  was  when  they 
were  tendered  ;  Halt  v.  Halt,  3  V.L.R.  (E.),  227 ;  White  v.  McDonald.  U  S.C.R. 
(N.S.W.),  332. 

Where  the  writ  of  oommission  directed  that  the  return  was  to  be  closed  up 
under  the  seals  of  the  commissioners  who  acted,  it  was  held  that  it  applied  to  the 
external  sealing  of  the  packet,  and  that  the  evidence  was  not  inadmissible,  because 
the  commissioners  had  not  sealed  the  return  to  the  writ ;  White  v.  McDonald,  11 
S.C.R.  (L),  N.S.W.,  332. 

A  deposition  taken  de  bene  esse  cannot  be  read  at  the  hearing  of  a  suit  if  the 
deponent  is  in  a  fit  condition  to  be  examined  orally.  Where  one  party  objected 
at  the  hearing  to  the  reading  of  a  deposition  on  the  ground  that  the  deponent  was 
in  a  fit  condition  to  be  examined,  and  tendered  evidence  to  that  effect,  time  was 
allowed  to  the  other  side  to  rebut  that  evidence ;  Hubert  v.  Brown,  9  W^.N. 
(N.S.W.),  167. 

If  a  plaintiff's  witness,  when  being  examined  on  commission,  refuses  to  answer 
a  lawful  question  on  cross-examination  by  the  defendant,  the  defendant  may  object 
to  the  plaintiff  using  at  the  hearing  any  portion  of  that  witness's  evidence.  But  if 
the  defendant  wishes  to  make  use  of  the  answer  of  the  witness  he  must  adjourn  the 
matter  direct  to  the  Court  to  compel  the  witness  to  answer;  Montgomery  v. 
Macpherhon,  16  L.R.,  N.S.W.  (E.),  81. 

On  the  examination  of  witnesses  under  a  commission  where  the  plaintiff  has 
closed  his  case,  and  the  defendant  has  called  some  of  his  witnesses,  the  plaintiff 
will  not  be  allowed,  against  the  wish  of  the  defendant,  to  recall  any  of  his  witnesses 
or  call  fresh  witnesses  ;  Bdl  v.  Clarice,  10  V.L.R.  (E.),  283. 

Where,  on  an  enquiry  before  the  Master  as  to  next  of  kin,  evidence  had  been 
taken  under  commissions,  in  support  of  the  claims  of  certain  persons,  and  another 
claimant  coming  in  to  prove  subsequently  thereto,  sought  to  use  such  evidence  in 
support  of  her  claim  also,  it  was  held  such  evidence  could  only  be  used  by  consent 
of  the  other  claimants  ;  Attomey-Oeneral  v.  Huon,  4  V.L.R.  (E.),  216. 

An  appeal  will  lie  from  any  order  made  by  the  Court  or  a  Justice  under  this 
section  ;  Jud,  Act,  sec  34.     The  power  conferred  by  the  section  is  discretionaiy. 
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"  It  is  trne  that  the  Court  retains  a  controlling  power  in  all  cases  in  which  a  Judge 
has  a  discretion  vested  in  him  by  a  Statute  which  does  not  decUre  his  decision  to 
be  final  But  the  Court  will  not  exert  that  power,  and  over-rule  the  Judge*s 
discretion,  merely  because  it  does  not  agree  with  him  in  opinion  as  to  the  grounds 
on  which  his  discretion  has  been  exercised,  unless  there  is  no  evidence  to  support 
his  decision  ;  R.  v.  Hay,  3  V.R.  (L.),  160  ;  or  it  appears  that^the  Judge  has  been 
misled  by  false  evidence,  or  that  injustice  will  be  done  through  the  mistaken 
exercise  of  his  discretion;  Beav/ort  v.  Craxoshay,  L.R.,  1  C.P.,  699,"  per 
Higinbotham,  J.  ;  Merry  v.  The  Queen,  10  V.L.R.  (E.),  144.  Appeal  was  allowed 
in  this  case  on  the  ground  that  there  was  a  mistaken  exercise  of  his  discretion  by 
the  Judge. 

As  to  practice  under  this  section,  see  DanieWs  Chanc.  Prac,<^  7th  ed.,  p.  543  ; 
Chitty^i  Archbold,  14th  ed.,.  p.  533.     See  also  practice  under  Or.  31. 

20.  (1)  On  the  hearing  of  any  matter,  not  being  the  trial  affidavit!  ^^ 
of  a  cause,  evidence  may  be  given  by  affidavit  (a)  or  orally  as  the 
Court  or  Justice  directs. 

(2)  At  the  trial  of  a  cause,  proof  may  be  given  by  affidavit 
of  the  service  of  any  document  incidental  to  the  proceedings  in 
the  cause,  or  of  the  signature  of  a  party  to  the  cause  or  his 
solicitor  to  any  such  document. 

(3)  The  High    Court    or    a  Justice  may  at  any  time  for  ^ngH^h  rule, 
sufficient  reason  order  that  any  particular  facts  in  issue  (6)  in  a  cause  o.  87  r.  i. 
may  be  proved  by  affidavit  at  the  trial,  or  that  the  affidavit  of  any 
person  may  be  read  (c)  at  the  trial  of  a  cause,  on  such  conditions 

in  either  case  as  are  just.  But  such  an  order  shall  not  be  made 
if  any  party  to  the  cause  desires  in  good  faith  that  the  proposed 
witness  shall  attend  at  the  trial  for  cross-examination. 

(a)  ^^lAffldavit.*'— Compare  with  this  section  E.  Or.  37,  r.  1.  As  to 
affidavits  generally,  see  Or.  32 ;  as  to  cross-examination  of  a  deponent,  see  Or.  32,  r.  1. 

(b)  "Particular  facts  in  issue."— Upon  an  inquiry  as  to  damages  for 
breach  of  a  charter  party  evidence  of  witnesses  in  New  South  Wales  was  ordered 
to  be  given  by  affidavit ;  MacdoncUd  v.  Antelme  Patterson  ib  Co.,  W.N.  (1884),  72. 
Suits  for  the  rectification  of  deeds,  on  the  ground  of  mistake,  will,  as  a  rule,  be 
heard  only  upon  oral  evidence ;  Kelly  v.  Moore,  19  W.N.  (N.S.  W.),  56. 

(0)  *'  The  affidavit  of  any  person  may  be  read.*"— At  the  trial  of  a 
cause  with  vivd  voce  evidence  the  Court  admitted  in  evidence  an  affidavit  filed 
upon  an  interlocutory  motion  ;  Elias  v.  Oriffith,  46  L.J.,  Ch.,  806.  In  a  suit  for 
revocation  of  probate  on  the  grounds  of  undue  execution  and  incapacity,  where 
it  appeared  that  every  effort  had  been  made  to  find  one  of  the  attesting  witnesses, 
but  without  success,  the  Court  allowed  an  affidavit  made  by  him  eight  years  before 
for  the  purpose  of  obtaining  probate,  to  be  admitted  as  evidence  of  execution  and 
capacity  ;  Oornall  v.  Ma$on,  12  P.D.,  142.     Where  a  witness  could  not  attend  at 
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the  trial  leave  was  given  to  ase  his  affidavit ;  DrciciU  v.  DrewiU,  58  L.T.,  6SL 
The  application  for  leave'  to  read  the  affidavit  should  be  made  before  the  trial ; 
DrewiU  v.  DrewiU,  ib. 

tobe'Xen^^^  ^^'  Except  ss  hereinbefore  provided,  or  unless  in  any  suii 

coSl  excJ^t"     ^^^  parties  agree  to  the  contrary  (a),  testimony  at  the  trial  of 
causes  shall  be  given  orally  in  open  court. 


certain  oases. 


(a)  "  The  parties  afi^ree  to  the  contpary-"— The  general  rule  is  that 

at  the  trial  of  an  action  the  evidence  must  be  given  orally,  and  in  open  Court. 
To  this  there  are  exceptione : — (1)  Where  the  parties  agree  to  the  contrary  ;  (2)  or 
the  Justice  orders  particular  facts  in  issue  to  be  proved  by  affidavit,  or  that  the 
affidavit  of  any  person  be  read  ;  High  Court  Procedure  Act,  sec.  20 ;  (3)  or  evidence 
is  taken  under  the  authority  of  sec.  19  of  the  High  Court  Procedure  Act.  It  is 
probable  that  the  Court  would  require  '*  a  formal  written  consent,"  and  not  one  to 
be  gathered  from  correspondence  between  the  parties  ;  New  WentminsUr  Brtictry 
Co.  V.  Hannah,  1  CD.,  278. 

Un REASON ABLB  REFUSAL. — If  a  party  unreasonably  and  perversely  refuses  to 
give  consent,  it  would  appear  that  he  may  be  ordered  to  pay  the  extra  costs  incurred 
by  such  refusal ;  Patterson  v.  Wooler,  2  CD.,  586.  Such  an  agreement  is  equivalent 
to  a  consent  to  a  trial  before  a  Justice  without  a  jury  ;  Brooke  v.  Wigg,  8  C  D.,  510. 
Unless  the  agreement  specifies  that  the  evidence  is  to  be  upon  affidavit  tdone, 
the  evidence  of  a  witness  on  affidavit  may  be  supplemented  by  vivA  voce  evidence  in 
Court ;  Olossop  v.  Heston  and  laleworth  Local  Board,  47  L.J.,  Ch.,  536  ;  Aitonuy- 
Central  v.  Paghamdbc.  Co.,  W.N.  (1876),  94. 

Affidavits  excluded.— Moreover,  the  Court  itself,  where  the  affidavits  are 
unsatisfactory,  or  the  interests  of  justice  require  it,  may  exclude  the  affidavits, 
and  order  the  witnesses  to  be  examined  orally  ;  Lovell  v.  Wallis,  53  L.J.,  Ch.,  494 ; 
Lawson  v.  Inare,  32  S.  J.,  24.  If  after  agreement  either  party  finds  himself  unable 
to  procure  affidavit  evidence  either  by  reason  of  the  reluctance  of  some  of  his 
witnesses  to  make  affidavits,  or  other  good  cause,  the  Court,  under  its  general 
jurisdiction  to  relieve  from  a  slip  or  error  in  practice,  may  make  an  order  granting 
relief  from  the  agreement,  and  have  the  evidence  taken  wholly  or  partially  vird 
voce  ;  Warner  v.  Mouses,  16  CD.,  100.   Compare  this  section  with  (E)  Order  37,  r.  1. 

As  to  "open  Court,"  see  Jud.  Act,  sec.  16,  supra,  p. 90. 
commiMiona  22.  The  Chief   Justice    may    issue  commissions  to  persons 

for  taking  oaths.       ,  •^  ^    ,  * 

within  or  beyond  the  Commonwealth  authorizing  them  to 
administer  oaths  and  tak^  affirmations  for  the  purposes  of  the 
High  Court  and  proceedings  therein. 

*'  Fees.** — As  to  fees  payable  to  Commissioners,  see  Rules  of  Court,  October 
12th,  1903,  r.  5. 

Defects  and  Errors. 

Aniendment.  28.  The  High  Court  or  a  Justice  may  at  any  time,  and  on 

such  terms  as  are  just,  amend  any  defect  or  error  in  any  proceed- 
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ings  in  the  Court;  and  all  necessary  amendments  (a)  shall  be  made 
for  the  purpose  of  determining  the  real  questions  in  controversy 
or  otherwise  depending  on  the  proceedings. 

(a)  '*  All  necessary  amendments  shall  be  made."*— The  general 

principles  have  been  thus  stated  :  **I  know  of  no  kind  of  error  or  mistake  which 
if  not  fraudulent  or  intended  to  over-reach,  the  Court  ought  not  to  correct,  if  it 
can  be  done  without  injuktice  to  the  other  party.  Courts  do  not  exist  for  the  sake 
of  discipline,  but  for  the  sake  of  deciding  matters  in  controversy,  I  do  not  regard 
such  amendment  as  a  matter  of  favour  or  of  grace  "  ;  per  Bowen,  L.J.,  Cropper  v 
Smithy  26  CD.,  710.  Sec  also  remarks,  Lindley,  LJ.,  Indigo  Co.  v.  Ogilvy,  (1891) 
2  Ch.,  39. 

Thb  Rbal  Contbovebsy.— An  amendment  ought  to  be  allowed  if  thereby 
the  real  substantial  controversy  between  the  parties  can  be  determined  and  multi- 
plicity of  legal  proceedings  avoided  ;  Jud.  Act,  sec.  32.  '*  The  test  as  to  whether 
the  amendment  should  be  allowed  is  whether  or  not  the  defendants  can  amend 
without  placing  the  plaintiff  in  such  a  position  that  he  cannot  be  recouped  as  it 
were,  by  any  allowance  of  costs  or  otherwise  "  ;  per  Pollock,  B.,  Steward  v.  North 
Metropolitan  Tramways  Co.,  16  Q.B.D.,  180;  C.A.,  556.  See  also,  Clarapede  v. 
Commercial  Unum  Associaiion,  32  W.R.,  263;  Weldonv.  Neal,  19  Q.B.D.,  396; 
AwUraliaii  Steam  Navigation  Co.  v.  Smith,  14  App.  Cas.,  320. 

Two  Tests. —Two  propositions  are  well  established  :  First,  that  although  it 
may  be  that  the  plaintiff  was  lax  or  forgetful  in  not  putting  his  pleading  in  the 
form  in  which  it  should  have  been  originally,  if  any  harm  arising  from  that  can 
be  compensated  for  by  costs,  there  is  no  reason  for  not  allowing  him  to  repair  the 
error ;  secondly,  if  owing  to  the  mistake  of  the  plaintiff,  there  has  been  such  an 
injury  to  the  defendant,  or  such  a  change  in  his  position  that  he  cannot  get  justice 
done,  then  such  an  amendment  ought  not  to  be  allowed  ;  per  Jeune,  B.,  The  Alert 
(1895),  72  L.T.,  124,  following  TUdealey  v.  Harper,  (1878)  10  CD.  39:^;  In  re 
OatUard  dt  Oibbs'  PaUiU,  57  L.  J.  Ch.,  209. 

An  amendment  will  be  allowed  unless  the  Court  is  satisfied  that  the  applicant 
is  acting  mala  fide  or  that  his  delay  or  blunder  has  done  some  injury  to  the  other 
party  which  cannot  be  compensated  by  costs  ;  Sweetnam  v.  Jacobs,  17  V.L.R.,  501. 
The  amendment  which  the  Judge  is  required  to  make  or  allow  must  be  one  that 
will  determine  the  real  question  which  the  parties  have  been  agitating  between 
themselves  before  the  trial  and  had  come  to  try.  The  Judge  must  exercise  his 
discretion  upon  the  materials  before  him  in  determining  whether  an  amendment 
comes  within  this  definition  ;  Dicyer  v.  0^ Mullen,  13  V.L.R.,  933. 

As  to  amendment  generally,  see  Or.  24. 

24.  (1)  No  proceedings  in  the  Hiffh  Court  shall  be  in val- Formal  defects 

^    '  ^  ^  .°  .  to  be  amended. 

idated  by  any  formal  defect  or  by  any  irregularity  (a),  unless  the 
Court  is  of  opinion  that  substantial  injustice  has  been  caused 
thereby  and  that  the  injustice  cannot  be  remedied  by  an  order  of 
the  Court. 
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(2)  The  Court  or  a  Justice  may  make  an  order  declaring 
that  any  proceeding  is  valid  notwithstanding  any  such  defect  or 
irregularity. 

(a)  "  Irrefi^ularity.'' — Non-compliance  with  any  rule  of  Court,  or  any  rule 
of  practice,  not  to  render  proceedings  void,  unless  the  Court  or  a  Justice  so  directs  ; 
Or.  49,  r.  5 ;  as  to  applications  to  set  proceedings  aside  for  irregularity  ;  see 
Or.  49.  r.  6. 

Change  of  Venue  (a). 

relmlf *  **'  ^^'  "^^^  High  Court  or  a  Justice  may,  at  any  stage  of  any 

suit  pending  in  the  Court,  direct  that  the  trial  shall  be  had  or 
continued  at  some  particular  place  to  be  specified  in  the  order, 
subject  to  such  conditions  (if  any)  as  the  Court  or  Justice  imposes. 

(a)  **  Venue." — The  plaintitf  may,  on  the  indorsement  on  his  writ  or  state- 
ment of  claim,  name  the  place  of  trial,  which  place  must  be  within  the  State  in 
which  the  cause  of  action  arose,  and  the  action  shall,  unless  the  Court  or  a  Justice 
otherwise  orders,  be  tried  in  the  place  so  named.  When  noplace  of  trial  is  named, 
the  place  shall,  unless  the  Court  or  a  Justice  otherwise  orders,  be  the  place  in  which 
the  Registry  from  which  the  writ  was  issued  is  situated  ;  Or.  30,  r.  1. 

Penal  Actions. — In  penal  actions  the  Crown  has  not  the  prerogative  of  laying 
the  venue  where  it  pleases;  see  Jud.  Act,  sec.  82,  et  stq.  ;  AUoniey- GenercU  v. 
Hamilton,  10  W.N.  (N.S.W.),  195. 

Civil  Actions. — In  civil  actions  the  venue  will  not  be  changed  from  the  place 
where  the  plaintiff  has  laid  it,  unless  it  be  shown  there  will  be  a  manifest  pre- 
ponderance of  convenience  in  trying  the  cause  elsewhere ;  Jacob  v.  Bolding,  1 1 
S.C.R.  (N.S.  W.),  174 ;  Simson  v.  Outhrie,  4  A.  J.R.,  76 ;  or  unless  a  great  injustice 
will  be  done  through  the  venue  being  left  at  place  named  by  the  plaintiff.  A 
plaintiff,  however,  has  no  right  to  capriciously  fix  the  venue  where  he  likes,  and  so 
create  manifest  inconvenience  to  the  other  side ;  Maknkt  v.  Schmidt,  15  V.L.R., 
364  (n). 

Burden  of  Proof. — The  Court  will  consider  on  whom  the  burden  of  proof  lies, 
and  will  be  directed  in  its  decision  by  a  desire  to  afford  every  convenience  to  the 
party  on  whom  such  burden  lies  ;  Wilson  v.  Syme,  6  V.L.R.  (L.),  200. 

Balance  of  Convenience. — See  the  following  cases  as  to  balance  of 
convenience;  Broxon  v.  Tht  Commissioners  for  Railways,  3  W.N.  (N.S.W.),  40  ; 
Brewer  v.  Whittingham,  1  W\N.  (N.S.W.),  37;  Bourke  v.  Tindale,  1  W.N. 
(N.S. W.),  38;  Commercial  Bank  v.  Oibson,  1  W.N.  (N.S.W.),  24,  33;  Cooper  v. 
Rutherford,  4  W.N.  (N.S.  W.),  8.  Change  of  venue  will  be  ordered  where  there  is 
a  balance  of  convenience  in  regard  to  witnesses  ;  Wallace  ds  Co.  v.  Lord  Nelson  die. 
Co,,  3  A.L.R.  (C.N.),  73;  Du  Moulin  v.  Du  Moulin,  18  N.S.W.L.R.  (D.),  1  S 
Hayston  v.  Colonial  Mutual  Fire  Ins.  Co.,  Queensland  Dig.,  col.  2(^  ;  or  where  it 
appears  likely  to  be  advantageous  that  the  Judge  and  jury  should  inspect  the 
subject-matter  of  the  action;  Wallace  db  Co.  v.  Lord  Nelson  <frc.  Co.,  3  A.L.R, 
(C.N.),  73  ;  Budge  v.  Britten,  19  W.N.  (N.S.W.),  240. 
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Faik  Trial.— The  venue  of  a  case  will  not  be  changed  unless  there  are  sufficient 
facts  to  satisfy  the  Judge  that  a  fair  and  impartial  trial  cannot  be  had  at  the 
original  place  of  venue  ;  Maedonald  v.  Tully,  1  Q.L.  J.  Suppt.,  37.  An  application 
for  change  of  yenue  on  the  ground  of  partiality  of  the  jurors  must  be  supported  by 
allegations  to  that  effect;  Htnmisty  v.  Badgery,  1  W.N.  (N.S.W.),  34.  Where 
the  affidavits  on  an  application  to  change  the  venue  from  Melbourne  to  the  place 
where  the  cause  of  action  arose,  and  the  witnesses  resided,  established  that  the 
matter  in  dispute  had  been  very  freely  discussed  locally,  and  that  the  jurors  would  be 
very  likely  to  have  already  come  to  an  opinion  one  way  or  another  about  the  case, 
the  application  was  refused  ;  O'Brien  v.  Scott,  6  A.L.R.  (C.N.),  45. 

Counsel's  Fess. — Where  the  venue  is  otherwise  appropriate  it  should  not  be 
changed  merely  on  the  ground  that  counsel's  fees  would  be  greater  in  the  country 
than  if  the  case  were  tried  at  the  metropolis  ;  Leveraha  v.  Wrangham,  15  V.L.R., 
363. 

Libel  Cases. — An  application  for  an  order  to  change  the  venue  from  Sydney 
to  Maitland  was  refused  on  the  grounds  that  the  plaintiff  was  a  member  of 
Parliament  with  public  duties  to  perform  in  Sydney,  and  further  that  the  libel 
being  a  very  serious  one  the  fullest  publicity  should  be  given  to  the  case  ;  Griffith 
V.  Johnson,  19  W.N.  (N.S.  W.),  225.  Change  of  venue  of  an  action  for  libel  was 
not  ordered  from  Brisbane  to  a  circuit  town  where  the  newspaper  containing  the 
libel  was  printed  when  the  plaintiff  alleged  that  the  principal  ground  of  complaint 
was  in  respect  of  the  publication  in  Brisbane ;  LUley  v.  Parkinson,  2  S.C.R.  (Q.). 
159.  A  resident  of  Melbourne  brought  an  action  for  libel  against  a  country  news- 
paper in  New  South  Wales,  and  the  venue  was  laid  in  Sydney.  An  application 
by  the  defendant  to  change  the  venue  to  a  place  nearer  the  residence  of  the 
defendant  and  his  witnesses  was  refused  ;  ToUnn  v.  Qrimshaw,  1  W.N.  (N.S.W.), 
91. 

Delay. — A  change  of  venue  was  refused  where  it  involved  delay  of  the  trial ; 
Shanahan  v.  Gohtn,  1  W.N.  (N.S.  W.),  53. 

Materials. — On  an  application  by  the  defendant  for  change  of  venue,  the 
affidavit  in  support  of  the  application  should  disclose — (1)  the  nature  of  his 
defence  ;  (2)  the  number  of  witnesses  proposed  to  be  called ;  (3)  the  nature  of  the 
evidence  they  con  give  ;  Btime  v.  Pearat,  15  W.N.  (N.S.W.),  53.  It  is  also 
necessary  iu  applications  by  plaintiffs  for  a  change  of  venue  that  the  affidavits 
should  disclose  the  nature  of  the  evidence  to  be  given  by  the  witnesses  proposed 
to  be  called  ;  DUlon  v.  Quinlan,  16  W.N.  (N.S.W.),  69. 

See  further  as  to  practice  generally,  Ghitty^s  Archbold,  14th  ed.,  p.  589  ; 
Ohiity's  King's  Bench  Forms,  13th  ed.,  p.  340. 

Judgment  and  Execution. 
26.  Every  person  in  whose  favour  a  judgment  of  the  High  Enforcement  of 


tudgnientsofthe 
lighC 


Court  is  ffiven  shall  be  entitled  to  the  same  remedies  (a)  for  ^*«f°  ^^""^ 

^  .  ^  U.S.  916. 

enforcing  it  by  execution  or  otherwise — 

(a)  Against  the  property  of  the  person  against  whom  it 
is  given ;  and 
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(6)  Subject  to  limitations  which  may  be  prescribed  by 
any  Rules  of  Court,  against  the  person  against 
whom  it  is  given, 

as  are  allowed,  by  the  laws  of  the  State  in  which  such  property 
is  situated  or  such  person  is  resident,  as  the  case  may  be,  to 
persons  in  whose  favour  a  judgment  of  the  Supreme  Court  of  the 
State  is  given  in  like  cases. 

(a)  "Remedies.'' — This  section  is  not  an  exact  re-enacttnent  of  V.^ 
Revised  Statutes,  sec.  916.  Under  the  United  States  section  it  is  provided  that 
**  the  party  recovering  a  judgment  in  any  Common  Law  cause  in  any  circuit  or 
district  Court  shall  be  entitled  to  similar  remedies  upon  the  same  by  execution  or 
otherwise,  to  reach  the  property  of  the  judgment  debtor,  as  are  now  provided  in 
like  causes  by  the  laws  of  the  State  in  which  such  Court  is  held,  or  by  any  such 
laws  hereafter  enacted  which  may  be  adopted  by  general  rules  of  such  circuit  or 
district  Court ;  and  such  Courts  may  from  time  to  time,  by  general  rules,  adopt 
such  State  laws  as  may  hereafter  be  in  force  in  such  State  in  relation  to  remedies 
upon  judgments,  as  aforesaid,  by  execution  or  otherwise.'* 

State  Laws. — Under  this  section  the  construction  placed  upon  the  State  laws 
by  the  highest  Court  of  the  State,  while  not  binding  on  the  Federal  Courts,  is 
entitled  to  great  weight ;  Sowlts  v.  WitttrSy  55  Fed.  Rep.,  159.  The  process  on 
judgments  is  similar  to  that  allowed  in  the  State  Courts  ;  U.S,  v.  Huinphreys,  3 
Hughes,  241  ;  Fed.  Cas.,  No.  15,422.  So  a  judgment  creditor  may  have  the  same 
remedy  against  a  municipal  corporation  as  the  State  law  allows  against  a  private 
person  ;  New  Orleans  v.  Morris^  3  Woods,  115  ;  Fed.  Cas.,  No.  10,183. 

Attachment. — So  if  the  State  law  allows  an  attachment  on  the  judgment, 
the  same  remedy  is  available  in  the  Federal  Courts  ;  Pearce  v.  Winter  Iron  Works, 
32  Ala. ,  68.  The  Congress  adopted  both  the  form  and  effect  of  executions  as 
established  by  State  laws  ;  Koning  v.  Bayard,  2  Paine,  251  ;  Fed.  Cas.,  No. 7924 ; 
Bank  v.  HalsUad,  10  Wheat.,  51  ;  U.S.  v.  Graves,  2  Brock,  379;  Fed.  Cas., 
No.  15,250. 

Sale. — If  the  State  law  provides  that  a  sale  on  execution  discharges  all  liens, 
the  purchaser  under  an  execution  issued  by  a  Federal  Court,  obtains  a  good  title  ; 
Brown  v.  Bacon,  27  Miss.,  589.  Execution  cannot  be  levied  on  property  if  the 
State  Law  prohibits  it ;  Williams  v.  Benedict,  8  How.,  107. 

Lien. — In  proceedings  supplementary  to  execution,  see  Ex  parte  Boyd,  105 
U.S. ,  647.  As  to  lien  of  judgment  of  Federal  Court,  see  Dtsty'a  Federal  Procedure, 
vol.  II.,  §  438 ;  also,  Foster's  Federal  Practice,  §  380. 

"By  or  agrainst  the  Commonwealth  or  States.''— There  is  no 
execution  or  attachment  against  the  Commonwealth  or  States.  As  to  mode  of 
enforcing  a  judgment  obtained  against  the  Commonwealth  or  a  State,  BeeJtid.  Act, 
sees.  65,  66.  When  the  Commonwealth  or  a  State  obtains  a  favourable  judgment 
it  may  be  enforced  by  extent,  or  by  the  ordinary  remedies  allowed  between  subject 
and  subject ;  Jtid.  Act,  sec.  67. 
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27.  When  any  claim  is  made  to  property  taken  in  execution  interpleader. 
upK)n  process  issued  out  of  the  High  Court,  the  Marshal  or  his 
Deputy  may  take  in  the  Supreme  Court  of  the  State  in  which 

the  property  is  situated  the  same  proceedings  by  way  of  inter- 
pleader as  if  the  process  had  been  issued  out  of  that  Supreme 
Oourt;  and  that  Supreme  Court  and  the  Judges  thereof  shall 
have  jurisdiction  to  entertain  and  determine  the  matter. 

28.  A  seizure  or  attachment  (a)  of  property  in  execution  S^^uken 
upon  process  issued  out  of    the  High  Court  shall  become  in-  ^  g'^^"**" 
operative  when  any   event  occurs  by  which,  according  to  the 

laws  of  the  State  in  which  the  property  is  situated,  the  seizure 
or  attachment  would  become  inoperative  if  made  upon  like 
process  issued  out  of  the  Supreme  Court  of  that  State. 

(a)  '*  Attachment.'* — Under  the  corresponding  section  it  was  held  that 
an  attachment  was  dissolved  in  Louisiana  by  an  accepted  cession  of  the  attached 
property  to  creditors  under  the  insolvency  laws  of  that  State  ;  Schwartz  v.  Glaflin^ 
13  U.S.,  App.,  707  ;  60  Fed.  Rep.,  676. 

Receivers  and  Managers. 

29.  When    in   any   cause   pending  in    the   High   Court  a  Duty  of  receiver 
receiver  or  manager  (a)  appointed  by  the  Court  is  in  possession  ^.g.  ad. isss. 
of  any  property  (6),  the  receiver  or  manager  shall  manage  and  cb-  see,  s.  2. 
deal  with  the  property   according   to  the  requirements  of  the 

laws  of  the  State  or  part  of  the  Commonwealth  in  which  the 
property  is  situated,  in  the  same  manner  in  which  the  owner  or 
possessor  thereof  would  be  bound  to  do  if  in  possession  thereof. 

(a)  ^'  Receiver  or  Manag^er.** — A  receiver  is  an  indifferent  person  between 
the  parties,  appointed  by  the  Court  to  receive  the  rents  and  profits  of  real  estate, 
or  to  get  in  and  collect  personal  estate,  or  other  things  in  question  pending  the 
suit,  where  it  does  not  seem  reasonable  to  the  Court  that  either  party  should  do  so, 
or  where  a  party  is  incompetent  to  do  so,  as  in  the  case  of  an  infant ;  Danidr$ 
Chane.  Prac,  7th  ed.,  1,409. 

Rkajjzation  of  Assets.— To  secure  the  proper  realization  of  the  property  over 
which  a  receiver  has  been  appointed,  it  may  be  necessary  to  confer  upon  the  person 
appointed  power  to  carry  on  a  trade  or  business.  In  such  a  case  a  **  manager,"  or 
as  he  is  more  commonly  termed,  **  a  receiver  and  a  manager,"  is  appointed.  A 
receiver  merely  takes  the  income,  and  pays  the  necessary  outgoings  ;  a  manager 
takes  over  and  carries  on  the  business.  "  The  Court  does  not  assume  the  manage- 
ment of  a  business  or  undertaking,  except  with  a  view  to  the  winding  up  and  sale 
of  the  business  or  undertaking.  The  management  is  an  ad  interim  management, 
its  necessity  and  justification  spring  out  of  the  jurisdiction  to  liquidate  and  sell ; 
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the  business  or  undertaking  is  managed  and  continued  in  order  that  it  may  be  sold 
as  a  going  concern,  and,  with  the  sale,  the  management  ends'' ;  Gardner  v.  London 
Chatham  and  Dover  Ry,  Co.,  L.R.,  2  Ch.,  212.  See  also  In  re  Manchester  and 
MUford  Raihcay  Co.,  14  CD.,  652,  653.  In  the  United  States  both  classes  of 
officers  are  called  receivers ;  Foster's  Federal  Practice,  §  239. 

(b)  "  Property."— In  what  instances,  and  over  what  property  a  receiver 
may  be  appointed,  see  Seton*s  Judgments  and  Orders,  6th  ed.,  vol.  i.,  p.  781; 
DanieWs  Cham.  Prac,,  7th  ed.,  vol.  ii.,  1409,  1424  ;  Amer.  and  Eng,  Encyc,  of 
Law,  ed.  1892,  voL  20,  p.  78.  As  to  decisions  on  the  corresponding  section  in  the 
United  States,  see  Desty's  Federal  Procedure,  §  230. 

Applications  for  appointment  of  a  receiver  and  manager  may  be  made  in 
Chambers  ;  Jvd.  Act,  sec.  16.  As  to  practice  with  respect  to  appointment  of 
receivers,  see  Or.  37. 

30.  A  receiver  or  manager  of  any  property  appointed  by 
the  High  Court  may,  without  the  previous  leave  of  the  Court  (a), 
be  sued  in  respect  of  any  act  or  transaction  (6)  of  his  in  carrying 
on  the  business  connected  with  the  property. 

(a)  "  Leave  of  the  Court.'*~Thi8  section  is  based  upon  sec.  3  of  the 
United  States  Acts  1887-1888  which  reads  that  **  every  receiver  or  manager  of 
any  property  appointed  by  any  Court  of  the  United  States  may  be  sued  in  respect 
of  any  act  or  transaction  of  his  in  carrying  on  the  business  connected  with  such 
property,  without  the  previous  leave  of  the  Court  in  which  such  receiver  or 
manager  was  appointed ;  but  such  suit  shall  be  subject  to  the  general  equity 
jurisdiction  of  the  Court  in  which  such  receiver  or  manager  was  appointed,  so  far 
as  the  same  shall  be  necessary  to  the  ends  of  justice."  The  section  of  the  High 
Court  Procedure  Act  does  not  follow  the  former  practice  of  the  Courts  under 
which  any  person  who  considered  himself  prejudiced  by  having  a  receiver  put  in 
his  way  had  to  apply  for  an  inquiry  as  to  his  interest  or  for  leave  to  take  the 
necessary  proceedings;  Randfitld  v.  Randjield,  3  De  G.  F.  &J.,  766;  Angels. 
Smith,  9  Ves.,  335 ;  Brooki  v.  Greathed,  IJ.  &  \V.,  176,  178 ;  Searle  v.  Choat, 
25  CD.,  723  ;  and  he  had  to  do  that  although  his  right  to  take  possession  was 
beyond  question  ;  Anon,  6  Ves.,  287. 

The  New  Rule. — **  The  Act  abrogates  tlie  old  rule  on  the  subject  of  suing 
receivers.  It  is  no  longer  unlawful  to  sue  a  receiver  appointed  by  a  United  States 
Court  without  leave  of  the  Court  appointing  the  receiver.  The  Court  now  has 
no  discretion  to  say  when  its  receiver  may  be  sued.  The  Act  gives  the  right 
without  condition  or  qualification.  It  is  a  right  not  to  be  nullified,  evaded,  or 
abridged.  No  conditions  can  be  imposed  on  its  exercise.  The  Court  must  give 
eflfect  to  the  Act.  It  has  no  discretion  to  do  anything  else  "  ;  Central  Trust  Co, 
v.  St.  Louis,  <frc.  (1889),  40  Fed.  Rep.,  426. 

The  right  to  have  the  cause  of  action  determined  in  the  receivership  suit  is 
not  abrogated  by  the  Act,  and  a  complainant  who  intervenes  therein  and  asks  for 
the  determination  of  his  claim  thereby  waives  his  right  to  bring  an  independent 
action;  Farrer  v.  Ferris  (1891),  145  U.S.,  132;  Ray  v.  Pierce  (1897),  81  Fed. 
Rep.  881. 

In  the  case  of  Dillingham  v.  Anthony,  37  Am.  &  Eng.  R.  Cas.,  1,  an  action 
was  brought  in  a  Texan  Court  without  leave  against  a  receiver  appointed  by  the 
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United  States  Circuit  Court.  The  jurisdiction  of  the  Court  was  denied  on  the 
ground  that  no  Court  other  than  the  one  appointing  the  receiver  could  exercise 
jurisdiction.  This  was  overruled.  The  Court,  per  SUyton,  C.J.,  said,  "What- 
ever may  be  the  true  rule  in  suits  brought  against  the  receivers  as  to  the  necessity 
for  leave  to  sue  them  in  other  Courts,  under  the  Act  of  Congress  receivers 
appointed  by  the  Courts  of  the  United  States  are  subject  to  suit  without  leave  in 
any  Court  having  jurisdiction  over  the  subject  matter.  No  Court  can  Interfere 
with  the  custody  of  property  held  by  another  Court  through  a  receiver,  but  may 
establish  by  its  judgment  a  debt  against  the  receivership,  which  must  be  recognized 
even  by  the  Court  appointing  the  receiver,  and  not  open  to  review  by  it,  if  the 
Court  rendering  the  judgment  had  jurisdiction  of  the  subject  matter  and  the 
parties.  The  order  in  which  a  judgment  so  recovered  shall  be  paid,  and  the 
adjustment  of  equities  between  the  persons  having  claims  on  the  property  and  effects 
in  the  hands  of  a  receiver,  must  necessarily  be  under  the  control  of  the  Court 
having  custody  through  its  receiver,  but  it  does  not  affect  the  jurisdiction  of  other 
Courts  conclusively  to  establish  by  judgment  the  existence  and  extent  of  the 
claim  " ;  cited  Amer,  and  Eng.  Encyc.  of  Law,  1892  ed.,  vol.  20,  p.  250. 

It  has  been  held  by  the  United  8tat«s  Courts  that  an  action  against  a  receiver 
of  a  State  corporation  is  not  a  case  arising  under  the  Constitution  and  laws  of  the 
United  States  simply  by  reason  of  the  fact  that  such  receiver  was  appointed  by  a 
Court  of  the  United  States,  and  that  a  receiver  appointed  by  a  federal  Court  may 
be  sued  in  that  Court  as  well  as  in  the  State  Court ;  Gableman  v.  Peoria  <Src,  Ky. 
Co.,  (1900)  179  U.S.,  335. 

(b)  ''  Any  act  or  transaction.^— The  Statute  comprehends  actions  for 
torts  committed  by  a  receiver  or  by  his  employ^,  as  well  as  suits  ex  contractu, 
but  in  every  case  the  cause  of  action  must  be  due  to  some  act  or  transaction  of  his  in 
administering  the  trust ;  Texas d-c.  By,  Co.  v.  Cox,  (1891)  145  U.S.,  593 ;  McNulta 
V.  Lochridge,  (1891)  141  U.S.,  327  ;  The  St.  Nicholas,  (1891)  49  Fed.  Rep.,  671. 

For  further  authorities,  see  Denty's  Federal  Procedure,  §  231. 

ActioTia  by  and  against  the  Marshal. 
81.  (1)  When   the   Marshal  is   a   party  to  a  cause  in  the  Action  by  or 

ogainst  Marshal. 

High  Court,  all  writs  summonses  orders  warrants  precepts  process  t.g.  922. 
and  commands  in  the  cause  which  should  in  ordinary  course  be 
directed  to  him  shall  be  directed  to  such  disinterested  person  as 
the  Court  or  a  Justice  appoints  ;  and  the  person  so  appointed  may 
execute  and  return  them. 

(2)  When  a  deputy  of  the  Marshal  is  a  party  to  a  cause 
in  the  High  Court,  any  writs  summonses  orders  precepts  process 
and  commands  in  the  cause  which  should  in  ordinary  course  be 
directed  to  him  shall  be  directed  to  such  person  as  the  Marshal 
appoints ;  and  the  person  so  appointed  may  execute  and  return 
them. 
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Mules  of  Court 

Rules  of  Court.  32.  The  Rules  (a)  in  the  Schedule  to  this  Act  shall,  as  to  all 

^       *'         matters  to  which  they  extend,  regulate  the  proceedings  in  the 

High  Court.     But  those  Rules  may  be  annulled  or  altered  by  the 

authority  by  which  new  Rules  of  Court  may  be  made  under  this 

Act. 

(a)  "Rules.''— See  Jud.  Act,  sec.  86,  and  Introduction,  p.  49.     Rules  of 
Court  are  now  subject  to  the  Bulea  Publication  Act  1903. 

New  Rules.  33^  (1)  The  Justiccs  of  the  High  Court  or  a  majority  of 

them  may  make  Rules  of  Court  not  inconsistent  with  this  Act 
for  carrying  this  Act  into  effect. 

(2)  The  authority  of  the  Justices  of  the  High  Court  to 
make  Rules  of  Court  extends  to  making  by  way  of  re-enactment 
or  otherwise  any  such  Rules  as  are  set  forth  in  the  Schedule  to 
this  Act  with  or  without  amendment. 

To  be  laid  before  34.  Evcry   Rulc   of  Court  made  in   pursuance  of   the  last 

preceding  section  shall  be  laid  before  both  Houses  of  the  Parlia- 
ment within  forty  days  next  after  it  is  made  if  the  Parliament  is 
then  sitting,  or  if  the  Parliament  is  not  then  sitting  then  within 
England.  forty  days  after  the  next  meeting  of  the  Parliament ;  and  if  an 

^^'  Address  is  presented  to  the  Governor-General  by  either  House  of 

the  Parliament  within  the  next  subsequent  forty  sitting  days  of 
that  House  praying  that  any  such  Rule  may  be  annulled  the 
Governor-General  may  thereupon  annul  it;  and  the  Rule  so 
annulled  shall  thenceforth  become  void  and  of  no  effect  but 
without  prejudice  to  the  validity  of  any  proceedings  which  have 
in  the  meantime  been  taken  under  it. 

Part  III. — Appeals  to  the  High  Court. 
Security. 

Security.  38.  (1)  In  any  appeal  to  the  High  Court,  security  (a)  shall  not 

except  under  an  order  of  the  High  Court  be  required  to  be  given 
by  a  party  appellant,  except  in  the  case  of  appeals  from  a  judg- 
ment of  the  Supreme  Court  of  a  State  or  some  other  Court  of  a 
State  from  which  at  the  establishment  of  the  Commonwealth  an 
appeal  lay  to  the  Queen  in  Council. 
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(2)  In  the  case  of  such  last-mentioned  appeals,  security 
shall  be  given  by  the  party  appellant  in  such  manner  as  is  pre- 
scribed by  Rules  of  Court  for  the  proisecution  of  the  appeal 
without  delay,  and  for  the  payment  of  all  such  costs  as  may  be 
awarded  by  the  High  Court  to  the  party  respondent. 

(3)  The  amount  of  security  shall  unless  otherwise  ordered 
by  the  High  Court  or  a  Justice  be  Fifty  pounds. 

(a)  "  Security  ."—As  to  security  in  general,  see  Or.  25,  r.  1,  et  seq.  ;  as  to 
security  for  costs,  see  Or.  25,  r.  9,  et  seq.  ;  as  to  security  for  costs  of  appeal  from 
the  Supreme  Courts  of  a  State,  see  Rules  of  Court,  Part  II.,  sec.  iv.,  r.  10. 

36.  The  High  Court  or  a  Justice  may  in  any  case  reduce  Amount  of 

°  w  V  security. 

or  increase  the  amount  of  security  to  be  given  by  an  appellant, 
and  in  the  case  of  increase  may  order  that  unless  the  additional 
security  is  given  within  a  time  to  be  limited  by  the  order  the 
appeal  shall  be  dismissed. 

Procedu7'€, 

37.  Appeals  to  the  High  Court  shall  be   instituted  within  institution  or 

appeftls. 

such  time  and  in  such  manner  (a)  as  is  prescribed  by  Rules  of 
Court 

(a)  "Time  and  manner.** — As  to  time  and  manner  of  instituting  appeals, 
see  Rules  of  Court,  Part  II.,  ivfra, 

88.  When  an  appeal  has  been  instituted,  the  Hi^ch  Court  stay  of 

'  *  ^  proceedingrs. 

or  a  Justice  or  the  Court  or  Judge  appealed  from  may  order  a 
stay  of  all  or  any  proceedings  (a)  under  the  judgment  appealed 
from. 

(a)  "Stay  of  •  •  .  proceedin^rs."— Where  an  unsuccessful  party  is 
exercising  an  unrestricted  right  to  appeal,  it  is  the  duty  of  the  Court,  in  ordinary 
cases,  to  make  such  order  for  staying  proceedings  under  the  judgment  appealed  from 
as  will  prevent  the  appeal,  if  successful,  from  being  nugatory.  But  the  Court  will 
not  interfere  if  the  appeal  appears  not  to  be  bondjide,  or  there  are  other  sufficient 
exceptional  circumstance's  ;  Wilson  v.  Churchy  12  Ch.  D.,  454. 

Irreparable  Injury.— The  Court  will  not  stay  the  taking  of  accounts  or 
inquiries  pending  an  appeal  unless  it  can  be  shown  that  irreparable  injury  will 
otherwise  be  caused;  per  Fry,  J.,  Hyam  v.  Terry ^  29  VV.R.,  32.  Execution 
generally  will  not  be  stayed  except  on  the  ground  of  irreparable  injury  ;  Chester 
V.  Powell^  1  Times  Rep.,  390.  Stay  of  proceedings  pending  an  appeal  will  not  be 
ordered  unless  evidence  be  adduced  to  show  that  the  respondent  will  be  unable  to 
repay  the  money  ordered  to  be  paid  to  him  by  the  appellant,  in  the  event  of  the 
respondent  being  unsuccessful  on  the  appeal ;  Hordem  v.  Smithy  15  V.L.R.,  612  ; 
Paterson  v.  Clarion,  7  A.L.T.,  118. 


Digitized  by  VjOOQIC 


238  APPEALS.  H.O.P.  Act. 

By  whom  allowed. — The  application  for  the  stay  of  proceedings  should  be 
made  to  the  Judge  whose  decision  is  appealed  from  ;  per  Higinbothani,  J., 
Monk  V.  Woods,  7  A.L.T.,  86. 

For  further  authorities  see  Chitty^s  Archbold,  Hth  ed.,  984;  DanielTs  Ghanc 
Prac.y  7th  ed.,  vol.  L,  p.  1051. 

PRACTTice. — As  to  general  authority  to  stay  proceedings  at  any  time  after  the 
institution  of  any  cause  or  matter,  see  Or.  38,  r.  1  ;  as  to  appeal  from  a  Justice  of 
the  High  Court,  or  from  a  Judge  of  the  Supreme  Court  of  a  State  exercising  feder&l 
jurisdiction,  or  motion  for  a  new  trial  not  operating  to  stay  proceedings  unless  so 
ordered ;  see  Rules  of  Court,  Part  II.,  sec.  I.,  r.  25 ;  sec.  II.,  r.  1  ;  as  to  stay  of 
proceedings  when  an  appeal  is  instituted  from  a  Supreme  Court  of  a  State,  t&., 
sec.  IV.,  r.  19. 

i^'an^ppS^''  89.  (1)  When   either  party  to  a  judgment  from  which  an 

U.S.  1875  8.9.  appeal  lies  to  the  High  Court  dies  before  the  time  allowed  for 
instituting  an  appeal  has  expired,  it  shall  not  be  necessary  to 
revive  the  cause  or  matter  by  any  formal  proceedings. 

(2)  If  the  personal  representative  of  the  deceased  party 
desires  to  appeal,  he  may  file  in  the  Court  in  which  the  cause  or 
matter  is  pending  a  duly  certified  copy  of  the  instrument  by 
which  he  is  appointed,  and  thereupon  may  institute  an  appeal  in 
the  same  manner  as  the  party  whom  he  represents  might  have 
done. 

(3)  In  the  case  of  the  death  of  the  party  in  whose  favour 
the  judgment  is  given  or  meule,  notice  of  appeal  may  be  given  to 
his  personal  representative  or,  if  there  is  no  such  representative, 
to  such  person  as  the  High  Court  or  a  Justice  directs. 


Sec.  32.  THE    SCHEDULE. 


RULES   OF  COURT  (a). 

Part   I. — Original  Jurisdiction. 

I. — Commencement  of  Ci\41  Proceedings. 
II. — Parties  to  Actions. 
III.— Partial  Relief. 
IV. — Writs  of  Summons. 
V. — Concurrent  Writs. 
VI. — Renewal  of  Writs  :  Lost  Writs. 
VII. — Service  of  Originating  Proceedings. 
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VIII. — Service  out  of  the  Jurisdiction. 
IX. — Appearance. 
X. — Default  of  Appearance. 
XI. — Change  of  Parties. 
XII. — Sununons  for  Directions. 
XIII. — Trial  without  Pleadings. 
XIV. — Pleading  generally. 
XV. — Particulars. 
XVI. — Statement  of  Claim. 
XVIL— Defence. 
XVIII. — Payment  into  Court. 

XIX. — Reply  and  Subsequent  Pleadings. 
XX. — Matters  Arising  Pending  the  Action. 
XX  I. — Demurrer. 
XXII. — Discontinuance,  <kc. 
XXIII.— Default  of  Pleading. 
XXIV. — Amendment. 
XXV.— Security. 
XXVI. — Discovery  and  Inspection. 
XXVII. — Admissions. 
XXVIII. — Issues,  Inquiries,  and  Accounts. 

XXIX. — Questions  of  Law  and  Issues  without  Pleadings. 

XXX.— Trial. 
XXXI. — Evidence. 
XXXIL— Affidavits. 
XXXIII. — Motion  for  Judgment. 
XXXIV. — Relief  against  Judgments  and  Orders. 
XXXV. — Attachment  and  Committal. 

XXX VI.— Actions  by  and  against  Firms  and  Persons  carrying  on 
Business  in  Names  other  than  their  own. 
XXXVII. — Inspection  of  Property  :     Interim  Preservation,  Custody, 
and   Management  of   Property :    Receivers :    Stop 
Orders. 
XXXVIII. — Staying  Proceedings. 
XXXIX.— Consolidation. 
XL.  — Chambers. 
XLI. — Certiorari  :    Mandamus  :    Prohibition  :    Quo  Warranto  : 

Writ  of  Assistance. 
XLII. — Habeas  Corpus. 
XLIII. — Committal  for  Contempt  of  Court. 

XLTV. — The  Marshal  and  other  Officers  charged  with  Service  and 
Execution  of  Process. 
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XLV.— Time. 
XLVI.— Costs. 
XLVIL— Service. 
XLVIII. — Sittings  and  Vacations. 
XLIX. — General  Provisions. 

Part  II. — Appellate  Jurisdiction. 

Appeal  Rules, 

I. — Appeals   from   Justices   of  the   High   Court  and   New 
Trials. 

II. — Appeals  from  Judges  of  the  Supreme  Courts  of  the  States 
in  the  Exercise  of  Federal  Jurisdiction :  New  Trials. 

III. — Appeals  from  Decisions  of  Inferior  Courts  in  the  Exer- 
cise of  Federal  Jurisdiction. 

IV. — Appeals  from  Supreme  Courts  of  States. 

(a)  "Rules  of  Court."— As  to  the  power  of  the  High  Court  to  make 
Rules  of  Court,  see  Jud.  Act,  sees.  86,  87  ;  H.C.P.  Act,  sees.  16,  32,  33  ;  see  also 
Introduction,  p.  49,  supra  ;  in  cases  not  provided  for  by  Rules  the  Justice  may  give 
directions ;  Or.  49,  r.  7.  **  The  decision  of  the  English  Court  (on  a  Rule  of  Court) 
is  not  binding  upon  this  Court,  but,  in  accordance  with  our  practice,  in  the 
analogous  case  of  a  decision  of  a  Court  of  Appeal  in  England  upon  the  terms  of  an 
English  Act  of  Parliament,  identical  with  those  of  a  Victorian  Act  of  Parliament, 
we  adopt  and  follow  it " ;  per  Higinbotham,  C.J.,  In  re  Atmandy  17  V.L.R.,  108. 
Rules  of  Court  can  be  moulded  to  meet  the  equity  of  the  case,  but  not  so  as  to  give 
relief  from  anything  required  to  be  performed  under  a  Statute  ;  Be  Fitzgerald,  1 
Q.L.J.,  13  ;  Re  Book,  ib.,  47. 


Part  I. — Original  Jurisdiction. 
ORDER    I. 
Commencement  of  Civil  Proceedings. 
Mode  of  1.  Causes  and  matters  in  the  High  Court  maybe  commenced 

commencement,  i.,-  ,.  -    •      j.'  jj.i_ 

Cf  E  Or  1    1  ^y  ^^^^  ^^  summons,  motion,  originatmg  summons,  or  order  to  show 

E.  Or.  2,  r.  1.       cause. 

Causes  and  matters  which  are  by  any  Act  or  Rules  of  Court 
required  or  authorized  to  be  commenced  by  motion,  whether  on  notice 
or  ex  parte,  or  by  originating  summons,  or  order  to  show  cause,  or  in 
any  other  specified  manner,  shall  or  may,  respectively,  be  so  com- 
menced. 

When  by  any  Act  or  Rules  of  Court  any  person  is  authorized 
to  make  any  application  to  the  Court  or  a  Justice  with  respect  to  any 
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matter  which  is  not  ah'eady  the  subject-matter  of  a  pending  cause  or 
matter,  and  no  other  mode  of  making  the  application  is  prescribed  by 
the  Act  or  Rules,  the  application,  if  made  to  the  Court,  shall  be  made 
by  motion,  and,  if  made  to  a  Justice,  shall  be  made  by  originating 
summons. 

Except  as  aforesaid,  and  except  as  otherwise  provided  by  any 
Act,  all  causes  in  the  Court  shall  be  commenced  by  writ  of  summons. 

Causes  commenced  by  writ  of  summons  are  called  actions. 

The  document  by  which  a  cause  or  matter  is  commenced  is 
called  an  "  originating  proceeding." 

For  definition  of  *•  cause  "  and  **  matter," see  Jud,  Act,  sec.  2.  As  to  writs 
of  summons,  see  Or.  4,  et  seq. 

Application  for  writs  of  certioraH,  mandamus,  or  prohibition,  for  leave  to 
exhibit  informations  of  quo  xoarranlo,  or  for  relief  of  like  nature,  to  mandamus  or 
qyu>  warranto,  are  made  on  order  calling  on  the  parties  Interested  to  show  cause  ; 
Or.  41,  r.  1,  ef  %eq, 

2.  Every  proceeding  in  the  Court  shall  be  entitled  "  In  the  pj^^J^'ngs. 
High  Court  of  Australia."  If  the  cause  is  pending  in  a  District  cr.,  e.  Ot.  2, 
Registry,  the  word  "  Registry "  shall  be  added  with  the  name  of  the 

State  prefixed,  and,  if  there  is  more  than  one  District  Registry  in  the 
State,  the  name  of  the  place  at  which  the  Registry  is  situated  shall 
also  be  added. 

As  to  entitling  of  affidavits  see  Or.  32,  r.  2  ;  of  proceedings  on  applications 
for  certiorari,  mandamus,  or  prohibition,  or  for  leave  to  exhibit  information  of  quo 
voarranto ;  Or.  41,  rr.  3,  4  ;  as  to  title  of  action,  see  Appendix,  Form  No.  1  ;  as  to 
actions  for  condemnation  of  property,  or  recovery  of  any  penalty,  or  forfeiture,  to 
be  in  the  name  of  the  King  ;  Or.  4,  r.  4. 

3.  The  solicitor  of  a  party  suing  by  a  solicitor  shall  indorse  upon  Address  of 

,  \,  suitor  and  of  hU 

the  originating  proceeding,  and  upon  every  notice  in  lieu  of  service  of  solicitor  to  be 

*  *  "^  indorsed  on 

an  origmatmg  proceeding,  the  address  of  the  plaintiff,  and  also  his  own  originating 
name  or  firm  and  place  of  business,  and  also,  if  his  place  of  business  is  Address  for 
more  than  one  mile  from  the  Registry  in  which  the  cause  or  matter  is  j^^^^  ^^ 
commenced,  a  place  to  be  called  his  address  for  service,  which  shall  not  J^JJft.^  ^^^ 
be  more  than  one  mile  from  the  Registry,  where  any  proceedings  in  the  Cf.,  e.  or.  4, 
cause  or  matter  may  be  left  for  him.     And,   if  the  solicitor  is  only 
agent  of  another  solicitor,    he  shall    add    to  his  own  name  or  firm 
and  place  of  business  the  name  or  firm  and  place  of  business  of  the 
principal  solicitor. 

4.  A  party  suing  in  peraon  shall  indorse  upon  the  originating  ^^n'Jo"*  *° 
proceeding,  and  upon  every  notice  in  lieu  of  service  of  an  originating  S^^iw!^*** 
proceeding,  his  place  of  residence  and  occupation,  and  also,  if  his  place  C-  e.  or.  4, 

H  c  16  *    ' 
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of  residence  is  more  than  one  mile  from  the  Registry  in  which  the 
cause  or  matter  is  commenced,  another  proper  place  to  be  called  his 
address  for  service,  which  shall  not  be  more  than  one  mile  from  the 
Registry,  where  any  proceedings  in  the  cause  or  matter  may  be  left  for 
him. 

As  to  indorsement  of  address  for  service  by  solicitor  of  party  suing,  see  r.  3, 
supra.  An  omission  to  set  out  the  plaintiff's  place  of  residence  may  be  amended, 
being  a  mere  irregularity  ;  Noall  v.  Billing,  18  V.L.R.,  576. 

ORDER  II. 

Parties  to  Action. 

1.   Generally. 

^oS^tv^^fenn''  ^'  ^^^  persons  in  whom  any  right  to  relief  in  respect  of  or 

afternatfve  may  ^-rising  out  of  the  same  transaction  or  series  of  transactions  is  alleged 
be  piaintiifB.  ^  exist,  whether  jointly,  severally,  or  in  the  alternative,  may  be  joined 
»■•  1-  '     in  an  action  as  plaintiffs,  provided  that  the  case  is  such  that  if  such 

persons  brought  separate  actions  some  common  question  of  law  or  fact 

would  arise. 

Provided  that  the  Court  or  a  Justice  may,  in  any  case  in  which 
separate  and  distinct  questions  arise,  order  that  separate  pleadings  be 
delivered,  or  separate  trials  had,  or  may  make  such  other  order  as  is 
just. 

When  several  plaintiff  are  joined  in  an  action,  judgment  may 
be  given  for  such  of  them  as  are  entitled  to  relief  for  such  relief  as  they 
are  entitled  to,  without  any  amendment.  But  the  defendant  shall  be 
entitled  to  his  costs  occasioned  by  joining  as  a  plaintiff  any  person  who 
is  not  entitled  to  relief,  unless  the  Coui*t  or  a  Justice  in  disposing  of 
the  costs  otherwise  directs. 

As  to  adding  and  striking  out  parties,  see  rr.  2, 9, 10 ;  as  to  change  of  parties 
by  death  or  otherwise,  see  Or.  11 ;  as  to  actions  by  and  against  firms  and  persons 
carrying  on  business  in  names  other  than  their  own,  see  Or.  36;  as  to  costs 
generally,  see  Or.  46 ;  Jud.  Act,  sees.  26,  27. 

Two  equitable  mortgagees  of  the  same  property  may  join  as  plaintiffs  in  one 
action  for  foreclosure  ;  McMillan  v.  Wood,  2  A.L.R.,  19. 

Action  in  name  2.  When  an  action  has  been  commenced  in  the  name  of  the 

ot  wrong 

plaintiff.  wrong  person  as  plaintiff,  or  it  is  doubtful  whether  an  action  has  been 

r.  2.  '     "    '     commenced  in  the  name  of  the  right  plaintiff,  the  Court  or  a  Justice 

may  order  that  any  other  person  be  substituted  or  added  as  plaintiff 

upon  such  terms  as  are  just. 
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The  name  of  the  manager  of  a  bank  was  substituted  as  plaintiff,  for  that  of 
bank,  it  being  discovered,  after  action  commenced,  that  the  legal  estate  was  vested 
in  the  manager  as  trustee  for  the  bank  ;  Bank  of  Victoria  v.  M*Lai/y  6  A.L.T.,  27. 
Wbere  a  plaintiff  is  not  entitled  to  bring  an  action  in  his  own  name,  he  will  not 
be  entitled  under  Vic.  Or.  16,  rr.  2,  11  (cf.,  rr.  2,  9),  to  add  as  a  plaintiff  a  party 
who  has  the  right  to  sue ;  Young  v.  Turner,  14  A.L.T.,  89.  It  would  appear  that 
a  plaintiff  has  no  right  to  sue  under  an  assumed  designation ;  The  Trent  Brewery 
V.  Lehane,  21  V.L.R.,  283. 

A  plaintiff,  a  Chinaman,  who  brought  an  action  in  his  business  name,  was 
allowed  to  amend  the  writ  by  substituting  his  real  name;  Ye  Sing  v.  Lion 
Insurance  Co.,  1  W.N.  (N.S.W.),  61. 

3.  When   any   person  has   been   improperly   or    unnecessarily  Cros^daim : 
joined  as  a  plaintiff  in  an  action,  the  defendant  shall  be  entitled  to  cf.,  e.  Or.  lo, 
the  same  reUef  by  way  of  cross-claim  or  set-off  against  the  other  plain 

tiSs  or  any  of  them,  as  if  that  person  had  not  been  so  joined,  notwith- 
standing such  misjoinder  or  any  proceeding  consequent  thereon. 
As  to  cross-actions,  see  Or.  13,  r.  5 ;  Or.  14,  r.  3  ;  Or.  17,  r.  9. 

4.  All  persons  may  be  joined  as  defendants  against  whom  the  Persons  to  i)e 
right  to  any  relief  is  alleged  to  exist,  whether  jointly,  severally,  or  in  defendants, 
the  alternative.     And  judgment  may  be  given  against  such   of  the  ^'  ^*  ^^* ''  *' 
defendants  as  are  found  to  be  liable,  according  to   their  respective 
liabilities,  without  any  amendment. 

As  to  striking  out  a  defendant,  see  rr.  9,  10,  infra. 

As  to  signing  judgment  against  one  or  more  defendants  in  default  of  appear> 
ance,  see  Or.  10 ;  and  in  default  of  pleading,  see  Or.  23.  As  to  joining  defendants 
under  their  firm  names,  see  Or.  36. 

Only  those  persons  can  be  joined  as  defendants  who  are  in  some  way  liable  on 
the  same  cause  of  action.  This  order  deals  merely  with  joinder  of  parties  and  not 
with  joinder  of  causes  of  action.  There  must  be  identity  of  subject  matter  in 
which  case  this  order  gives  ample  liberty  in  the  choice  of  parties  ;  Montgomerie's 
Brewery  Go.  v.  Blyth  {No.  2),  26  V.L.R.,  34.  Compare  also,  Gray  v.  L.  Stevenson 
ikSon  Ltd.,  25  V.L.R.,  476. 

In  an  action  against  directors  of  a  building  society  for  improper  payments  out 
of  the  funds  of  the  society  to  themselves  or  others,  no  persons  can  be  joined  as 
defendants  who  are  not  alleged  to  be  liable  jointly,  severally,  or  in  the  alternative 
in  respect  of  all  the  payments  alleged  to  have  been  made ;  Britter  v.  Sprigg,  26 
V.L.R.,65. 

Where  a  plaintiff  is  uncertain  whether  property  is  held  by  a  defendant  per- 
sonally or  as  trustee,  he  can  allege  the  facts  and  claim  recovery  of  possession 
against  the  defendant  personally  or  as  trustee.  A  plaintiff  on  one  set  of  facts  may 
seek  relief  either  jointly  or  severally  against  two  defendants.  Where  the  cause  of 
action  is  the  same  against  several  defendants,  except  as  to  one  matter  arising  sub- 
stantially out  of  the  same  set  of  facts  upon  which  the  cause  of  action  is  based,  such 
separate  claim  may  be  allowed  to  stand  under  Vic.  Or.  16,  r.  5  (cf.  r.  5,  infra) 
if  no  inconvenience  is  caused  thereby  ;  Roberta  v.  Graham,  24  A.L.T.,  99. 
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Two  defendants  were  sued  in  respect  of  the  same  tort  in  the  one  action. 
Plaintiff  claimed  damages  from  each  for  personal  injuries  sustained  by  falling  over 
a  heap  of  stones.  The  statement  of  claim  alleged  that  the  defendant  oorporatioa 
had  the  care  of  the  street  upon  which  the  accident  happened,  and  that  the  defend- 
ant Board  of  Works  improperly  broke  up  and  left  stones  on  the  said  street.  Hdd 
that  the  statement  of  claim  could  properly  claim  damages  from  each  defendant  in 
the  same  action  ;  Mendoza  v.  The  Mayor  Ac,  of  Mtlhoumt  and  M^lbourru  and 
Metropolitan  Board  of  Works,  22  V.L.R.,  GU. 

Parties  who  were  made  defendants  to  an  action  on  an  alleged  fraudulent 
preference  were  merely  sureties  for  the  parties  alleged  to  be  preferred,  there  being 
no  suggestion  in  the  statement  of  claim  that  they  were  parties  to  the  alleged 
preference,  it  was  held  that  they  should  not  have  been  so  joined  ;  Xormanby 
Copper  M.  Co,  Ltd.  v.  Corfidd,  5  S.C.R.  (Q.),  113. 

In  an  action  by  the  assignee  against  an  insolvent  and  his  wife  to  have  the 
wife  declared  a  trustee,  the  husband  should  not  be  joined  ;  Sheppard  v.  PtngltxM, 
18  y.L.R.,  180. 

Defendant  need  5.  It  shall  not  be  necessary  that   every    defendant   shall    be 

not  be  interested  ,  1.1.1.1.1 

in  all  the  relief    interested  as  to  all  the  relief  claimed  m  the  action,  or  as  to  every  cause 

claimed,  '  ^ 

B.  Or.  16,  r.  6.     of  action  included  in  the  action  ;  but  the  Court  or  a  Justice  may  make 

such  order  as  is  just  to  prevent  any  defendant  from  being  embarrassed 

or  put  to  expense  by  being  required  to  attend  any  proceedings  in  which 

he  has  no  interest. 

Joinder  of  6.  The  plaintiff  may,  at  his  Option,  join  as  parties  to  the  same 

persons  severally         .  ,,  «    ,,  ^^  .    •    ii  i  n 

or  Jointly  and     action  all  OF  any  of  the  persons  severally,  or  jointly  and  severally, 

severally  liable.    ,.   .  ,  -it  i  -h       *         1 

B.  Or.  16  r.  6.  hable  on  any  one  contract,  including  parties  to  bills  of  exchange  and 
promissory  notes. 

Plaintiff  in  7.  When  a  plaintiff  is  in  doubt  as  to  the  person  from  whom  he 

doubt  08  to 

person  from        is  entitled  to  relief,  he  may  join  two  or  more  persons  as  defendants,  to 

whom  redress 

in  to  be  sought,   the  intent  that  the  questions  as  to  which,  if  any,  of  the  defendants  is 
*  '  *     liable,  and  as  to  what  relief  the  plaintiff  is  entitled  to,  may  be  deter- 
mined as  between  all  parties. 

See  Roberts  v.  Graham,  note  to  rule  4,  mpra. 

Namcrous  8.  When  there  are  numerous  persons  having  the  same  interest 

person.s.  *  ^ 

cf..  E.  Or.  16,  in  the  subject-matter  of  a  cause  or  matter,  one  or  more  of  such  persons 
may  sue,  and  the  Court  or  a  Justice  may  authorize  one  or  more  of  such 
persons  to  be  sued,  or  may  direct  that  one  or  more  of  such  persons  shall 
defend,  in  such  cause  or  matter,  on  behalf  or  for  the  benefit  of  all 
persons  so  interested. 

NuMKRors  Persons.— Where  a  plaintiff  in  an  action  has  signed  judgment 
for  default  in  pleading  against  a  defendant  authorised  to  defend  on  behalf  of 
and  for  the  benefit  of  all  persons  interested,  the  plaintifif  is  entitled  to  judg- 
ment.    On  an  application  by  a  third  person  to  set  aside  such  judgment  upon 


r.  9. 
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facta  raising  a  meritorious  defence,  the  Court  ought  to  exeroise  its  discretion 
by  allowing  him  to  defend  the  action,  but  the  costs  of  the  application  and  the 
<:ost8  of  the  plaintiff  rendered  useless  by  the  application  should  be  paid  by  the 
applicant;  Brown  v.  Fraser^  22  V.L.R.,  337.  As  to  order  made  authorising 
defendants  to  defend ;  see  Wyhum  v.  Corporation  of  Canterbury ^  19  V.L.R., 
302 ;  The  Eighth  Union  Building  Society  v.  Carnegie^  ih. ,  388.  Quctrtt  whether 
an  infant  may  be  authorised  to  defend  as  a  representative  party ;  In  re  Will  of 
Crump,  3  A.L.R.,  179.  A  person  in  a  representative  position  who  would 
ordinarily  be  the  proper  person  to  sue  cannot  do  so  when  his  own  acts  and  conduct 
are  impeached  ;  Coane  v.  Oill,  3  Q.L.J.,  15.  This  rule  does  not  apply  where 
one  of  several  defendants  cannot  be  served  by  reason  of  his  absence  in  parts 
unknown  ;  Allen  v.  Allen,  (1902),  S.R.  (Q.),  306. 

9.  The  Court  shall  not  refuse  to  determine  a  cause  or  matter  by  Misjoinder  and 

nonjoinder ', 

reason  only  of  the  misjoinder  or  nonjoinder  of  parties,  and  the  Court 
may  in  every  cause  or  matter  deal  with  the  matter  in  controversy  so 
far  as  regards  the  rights  and  interests  of  the  parties  actually  before  it. 

The  Court  or  a  Justice  may,  at  any  stage  of  the  proceedings,  stnidDg  out  and 

adding  parties. 

either  upon  or  without  the  applicatiDn  of  either  party,  and  on  such  ^f.  e.  Or.  le, 
terms  as  appear  to  the  Court  or  Justice  to  be  just,  order  that  the  ^'  ^^' 
names  of  any  persons  improperly  joined,  whether  as  plaintiffs  or  as 
defendants,  be  struck  out,  or  that  the  names  of  any  persons  who  ought 
to  have  been  joined,  or  whose  presence  before  the  Court  may  be 
necessary  in  order  to  enable  the  Court  effectually  and  completely  to 
adjudicate  upon  and  settle  all  the  questions  involved  in  the  cause  or 
matter,  be  added,  either  as  plaintiffs  or  defendants. 

But  no  person  shall  be  added  as  a  plaintiff  suing  without  a  next  ck>iiient  of 
friend,  or  as  the  next  friend  of  a  plaintiff  under  any  disability,  without  Mend, 
his  own  consent  in  writing. 

As  to  the  time  for  application  to  add  or  strike  out  a  party,  see  r.  10  {ivfra) ; 
as  to  service  of  proceedings  on  new  parties,  see  r.  11  {ivfra).  As  to  power  of 
Court  to  hear  and  determine  a  suit  in  the  absence  of  parties,  see  Jud.  Act,  sec.  28. 

Absent  Party. — As  to  absent  party  out  of  the  jurisdiction  not  being  bound 
by  a  decree  in  a  suit,  see  Bennett  v.  Morris,  14  V.L.R.,  9. 

Non-joinder  of  Parties. — Where  an  objection  for  want  of  parties  was 
pleaded  in  the  defence,  and  the  Court  thought  it  could  not  do  substantial  justice 
between  the  parties  unless  the  absent  party  were  before  it,  it  put  the  plaintifif  to 
elect  whether  she  would  proceed  with  the  case  at  her  risk  or  would  accept  an 
adjournment  in  order  to  add  parties  on  paying  costs ;  Williams  v.  Sandy,  13 
V.L.K.,  368.  As  to  a  decree  made  in  the  absence  of  necessary  parties,  and  on  an 
amendment  made  on  appeal  adding  them,  a  new  trial  being  ordered,  see  Bigg  v. 
Standard  Bank,  22  V.L.R.,  419.  After  the  arguments  on  appeal  were  heard,  and 
just  before  judgment  was  given  by  the  Full  Court,  these  parties  appeared  by 
counsel  and  consented  to  be  bound  by  the  judgment  and  any  order  the  Court 
might  see  fit  to  make.     Held  such  consent  could  not  get  over  the  want  of  parties  ; 
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1*6.  Where,  by  a  principle  of  equity,  a  suit  would  be  regarded  as  abortive  unless 
certain  persons  were  parties,  the  rules  cannot  do  away  with  the  necessity  of  such 
persons  being  parties  ;  Falkingham  v.  ffarbison,  24  V.L.R.,  764. 

Necessary  Parties. — The  following  were  held  necessary  parties  : — The 
tenant  for  life  in  an  action  brought  by  a  remainderman  against  trustees  for  breach  of 
trust  in  handing  over  part  of  the  corpus  to  the  tenant  for  life  and  for  improper 
investments  of  other  portions  of  the  property ;  Tipping  v.  Richelieu,  18  V.L.R.,  772 ; 
the  registered  owner  of  shares  in  a  no-liability  company  in  an  action  by  a  purchaser 
from  him  to  have  an  alleged  forfeiture  declared  void ;  Dalrymple  v.  Prince  of 
Wales  dic.  Co.y  20  V.L.R.,  516  ;  compare  also,  Gray  v.  L.  Stevenson  ds  Son  Ltd.,  25 
V.L.R. ,  476  ;  the  assignee  of  a  defendant  where  the  defendant  has  become  insolvent 
after  the  date  of  a  conditional  foreclosure  order  ;  Bromfield  v.  Cramer ,  1  A.L.R., 
152 ;  all  persons  interested,  on  the  demand  of  the  trustees,  where  a  claim  is  brought 
by  a  beneficiary  against  trustees  and  accounts  are  claimed ;  Swan  v.  Perpetmd 
Executors,  3  A.L.R.,  188  ;  the  Crown,  when  interested  in  fees  payable  by  a  party 
in  connection  with  the  subject  matter  of  the  action ;  Thiessen  v.  Lambert,  25  V.  L.R., 
368 ;  persons  whose  interests  are  to  be  affected  by  the  litigation ;  McDonald  v. 
Ttdly,  2  S.C.R.  (Q.),  110  ;  a  person  entitled  under  the  circumstances  to  an  interest 
in  land  purchased  and  which  land  was  the  subject  matter  of  an  action  to  enforce 
a  legal  execution  of  a  mortgage  and,  in  default  of  payment,  for  foreclosure  or  sale ; 
Corbett  v.  SuUivaii,  19  A.L.T.,  177  ;  the  real  purchaser  of  shares  in  an  action  for 
calls  against  one  of  his  clerks  where  the  defendant  pleaded  infancy  and  stated  in 
answer  to  interrogatories  who  the  real  purchaser  was,  and  that  the  shares  were 
transferred  into  his,  the  defendant's  name  ;  Munro  v.  O^Hanlon,  15  V.L.R.,  300. 

Where  beneficiaries  wish  to  recover  in  respect  of  a  breach  of  trust  by  two  or 
more  trustees,  the  cause  of  action  is  severable,  and  they  may  bring  an  action 
against  one  or  more  of  them  without  making  the  others  parties ;  but  if,  with  the 
claim  in  respect  of  a  breach  of  trust,  there  is  claimed  a  general  account,  all  the 
trustees  or  their  representatives  are  necessary  parties ;  Falkingham  v.  Harbison, 
24  V.L.R.,  764. 

The  mere  fact  that  it  would  be  necessary,  in  order  to  enable  the  plaintiff  to 
obtain  complete  relief  under  a  declaration  sought  by  him,  that  defendants 
additional  to  those  joined  should  be  before  the  Court,  does  not  constitute  a  valid 
objection  for  want  of  parties.  In  an  action  for  a  declaration  that  an  assignment 
by  beneficiaries,  by  way  of  family  arrangement,  of  shares  under  a  will  is  not 
binding  on  the  plaintiff,  one  of  the  assignors,  the  plaintiff's  co-assignors  are  proper 
parties,  as  well  as  the  assignee  ;  Credginton  v.  Sandhurst  dsc.  Trustees  Co,,  8  A.  L.K., 
180. 

The  Minister  of  Justice  was  held  not  to  be  a  proper  party  in  an  action  to  set 
aside  a  forfeiture  of  a  gold  mining  lease,  and  to  recover  possession  ;  Kirkbride  v. 
Mininter  of  Justice  and  the  New  Day  Dawn  F,  G,  M,  Co.  Ltd.,  3  Q.L.  J.,  163.  An 
assignee,  under  an  assignment  by  the  Curator  of  a  felon's  estate,  was  held  not  to 
be  a  necessary  party  in  a  suit  impeaching  the  assignment ;  Mitchell  v.  McDottgcUl, 
11  V.L.R.,487. 

Striking  out  a  Party. — Where  it  is  sought  to  strike  out  the  name  of  a 
plaintiff,  and  to  have  him  joined  as  a  defendant,  he  must  be  served  with  notice  of 
the  application  ;  Sinclair  v.  Naylor,  15  V.L.R.,  7. 
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Adding  a  Party.  —  The  Court  has  power  in  actions  of  tort,  as  well  as 
of  contract,  to  add  as  defendants  all  persons  who  ought  to  be  joined  ;  Tajfn  v. 
Beesley,  20  V.L.R.,  220.  A  joint  contractor,  who  is  a  defendant,  has  a  right  to 
have  his  co-contractor  made  a  defendant ;  Oreig  v.  HtUchinson,  11  A.L.T.,  53  ;  but 
a  defendant  cannot  have  a  joint  tort  feasor  added  as  co-defendant ;  Afuir  v. 
Shumt,  3  Q.hJ.,  164.  A  person  may  be  appointed  to  represent  the  interest  of  a 
deceased  person,  who  was  not,  before  his  death,  a  party  to  the  suit ;  PcUHck  v. 
Mxanbyt  24  V.L.R.,  448.  As  to  restoration  of  the  name  of  a  trustee  in  insolvency 
to  the  record,  in  order  to  vacate  a  judgment,  see  Sparks  v.  Harper  df  Co.,  4 
Q.L.J.,  38. 

Consent  of  Plaintiff. — Where  a  shareholder,  without  having  previously 
obtained  the  consent  of  the  company,  brings  an  action  in  which  he  joins  the  com- 
pany as  a  co-plaintiff,  the  Court  may,  on  the  application  of  the  company,  order  its 
name  to  be  struck  out.  It  may,  however,  adjourn,  on  conditions,  the  application 
to  give  an  opportunity  to  the  plaintiff  to  obtain,  if  possible,  its  sanction  to  its  name 
being  used  ;  White  v.  Shaw^  21  y.L.R.,  559.  On  an  application  by  a  defendant  to 
remove  the  name  of  one  of  several  plaintiSiB  from  the  writ,  upon  the  ground  that 
he  had  been  joined  without  his  authority,  it  should  be  shown  that  the  plaintiff  in 
question  is  unwilling  to  remain  a  plaintiff,  and  acquiesces  in  the  application ; 
Cayron  v.  Russell,  23  V.L.K.,  399. 

10.  An  application  to  add  or  strike  out  or  substitute  a  plaintiff  Application  to 

strike  out. 

or  aefendant  may  be  made  to  the  Court  or  a  Justice,  at  any  time  before  cf.,  e.  Or.  le, 
the  hearing  of  the  cause,  or  may  be  made  at  the  hearing  in  a  summary  '' 
manner. 

As  to  adding  or  striking  out  parties,  see  rr.  2,  9. 

It  is  not  the  duty  of  the  defendant  who  takes  an  objection  for  want  of  parties 
to  have  them  added  ;  he  may  take  the  objection  by  his  defence,  and  argue  it  at 
the  trial,  and  if  successful  he  is  entitled  against  the  plaintiff  to  costs  of  and 
occasioned  by  an  adjournment  to  add  them  as  parties  ;  Falkingham  v.  Harbison, 
24  V.L.R.,  764.  In  an  action  by  the  holder  of  a  document  purporting  to  be  a 
debenture  transferable  by  delivery  against  the  persons  whose  names  appeared  on 
the  face  of  it  as  president,  vice-president,  treasurer  and  secretary  of  the  uniucor- 
porated  society  which  issued  it,  an  objection  by  the  defendant  that  all  the 
members  of  the  society  should  be  made  defendants  will  not  be  entertained  at  the 
trial ;  Smith  v.  Auchterlonie,  23  V.L.R.,  16.  The  Court  will  hear  any  objection 
for  want  of  parties  appearing  on  the  face  of  the  pleadings  before  the  case  is  entered 
upon ;  but  if  it  depend  upon  the  evidence,  the  Court  will  hear  the  case  before 
determining  it ;  Williams  v.  Sandy,  13  V.L.R.,  368.  Where  an  objection  is  taken 
at  the  last  moment  the  party  raising  it  should  be  mulcted  in  costs  ;  Tipping  v. 
Bichelieu,  18  V.L.R.,  772. 

11.  When  a  defendant  is  added  or  substituted,  he  shall,  unless  when  defendant 
he  waives  such  service,  be  served  with  the  amended  originating  pro-  ^^  g*   ^ 
ceeding,  or  with  notice  in  lieu  of  service,  as  the  case  may  be,  and  the  *"•  ^^* 
proceedings  as  against  him  shall,  unless  otherwise  ordered,  be  deemed 

to  have  begun  only  on  such  service  being  effected. 


Digitized  by  VjOOQIC 


24fe  PARTIES— DISABILITY.  H.O.  Rtdes. 

Cf.  E.  Or.  16,  Such  service  shall,  unless  otherwise  ordered  by  the  Court  or  a 

r.  n.  ^  '  "^ 

Justice,  be  effected  in  the  same  manner  in  which  original  defendants 
are  served. 

As  to  service,  see  Or.  7,  Or.  47. 

2.  Persona  under  Disability. 

iDfants.  12.  An  infant  may  sue  or  carry  on  the  proceedings  in   any 

?'i6*^'  ^^'  ^^*  cause  or  matter  by  his  next  friend,  and  may  appear  in  any  cause  or 
matter  by  his  guardian  ad  litem. 

As  to  removal  and  appointment  of  guardian  cui  litem,  see  rr.  15,  16,  it\fra. 
As  to  service  of  originating  proceeding  on  infant,  Or.  7,  r.  4.  As  to  appeanuioe 
by  persons  under  disability.  Or.  0.,  r.  13  et  aeq.  As  to  costs  of  solicitor  guardian 
cui  litem f  Or.  46,  r.  4.  As  to  staying  proceedings  improperly  instituted  in  the 
name  of  any  person  by  a  next  friend,  see  Or.  38,  r.  3. 

The  next  friend  of  an  infant  is  liable  to  the  defendants  for  costs  of  the  action 
if  the  defendant  succeeds;  Flannaganv.  Flannagan,  6  V.L.R.  (£.),  77.  Where 
an  action  was  brought  by  an  infant  without  naming  a  next  friend,  the  action  was 
dismissed  with  costs  against  the  plaintififs  solicitor  personally ;  Starkey  v. 
Stewart,  8  Q.L.J.  (N.C.),  11.  If  the  plaintiff  in  such  an  action  ratifies  the  pro- 
ceedings when  he  comes  of  age  the  action  will  not  be  dismissed  on  the  ground  that 
it  was  begun  in  the  name  of  an  infant  without  a  next  friend  ;  Sartori  v.  McLeod, 
22  V.L.R.,  498.  On  motion  to  appoint  a  guardian  of  an  infant's  person  the  infant 
can  only  appear  by  a  guardian  ad  litem.  Where  the  oVijection  was  taken  at  Uie 
hearing  of  the  motion  the  Court  made  the  appointment  of  guardian  ad  litem,  in- 
stanter  ;  In  re  Pennington,  1  V.L.R.  (E.),  97. 

The  Court  will  not  as  a  rule  approve,  on  behalf  of  an  infant  defendant,  a 
compromise  unless  there  is  evidence  that  the  guardian  ad  litem  of  such  infant  has 
gone  carefully  into  the  matter  and  is  satis'fied  that  such  compromise  is  for  the 
benefit  of  the.  infant;  In  re  Montgomery,  18  W.N.  (N.S.W.),  160.  Security  of 
costs  may  be  ordered  to  be  given  by  the  next  friend  where  he  ia  resident  out  of 
the  jurisdiction  ;  In  re  Krokstedt,  16  L.R.  (B.),  N.S.W.,  106.  As  to  attachment 
of  next  friend  for  non-payment  of  costs,  see  Radford  v.  Kavanagh,  15  W.N. 
(N.S.W.),  226. 

Compare  the  practice  in  New  South  Wales,  Rich,  Newham  and  Harvey, 
Practice  in  Equity,  pp.  104,  105. 

Married  women.  1 3.  A  married  woman  may  sue  or  defend  in  her  own  name, 

r.'ief  *  ^^'  ^^'     being  described  as  the  wife  of  her  husband,  naming  him. 
Lunatics.  14.  A  person  found  or  declared  to  be  of  unsound  mind  may  sue 

or  defend  by  the  committee  of  his  person  or  estate,  as  the  case  may  be. 

Persons  of  A  person  who  is  of  unsound  mind,  but  has  not  been  so  found  or 

without  declared,  and  a  person  so  declared,  but  of  whom  a  committee  of  his 

committees.  .    .     -, 

Cf.  E.  Or.  16  person  or  estate,  as  the  case  may  be,  has  not  been  appointed,  may  sue 
by  his  next  friend,  and  may  defend  or  intervene  by  a  guardian 
appointed  by  a  Justice  for  that  purpose. 


r.  17. 
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As  to  service  of  writ  on  luDatic,  see  Or.  7,  r.  5  ;  as  to  stay  of  proceedings 
improperly  instituted  in  the  name  of  any  person  by  his  next  friend,  see  Or.  38,  r.  3. 

15.  Before  the  name   of  any  person  is  used  in  any  cause  or  Next  friend. 
matter  as  next  friend  of  any  infant  or  other  party,  such  person  shall  ^'4^  ^'  ^^* 
sign  a  written  authority  to  the  solicitor  for  that  purpose,  and  the 
authority  shall  be  filed  in  the  Registry  with  the  originating  proceeding. 

The  authority  shall  not  extend  to  any  other  proceeding  than  that 
specified  in  it. 

A  married  woman  or  a  corporation  cannot  be  a  next  friend  or 
a  guardian  for  the  purpose  of  bringing  or  defending  an  action. 

As  to  proceedings  by  or  against  infants  or  married  women,  see  rr.  12,  13, 
sitpra  ;  as  to  stay  of  proceedings  improperly  instituted  by  a  next  fnend,  see  Or. 
38,  r.  3.  The  written  authority  is  intended  for  the  protection  of  the  next  friend  ; 
the  omission  to  file  it  cannot  be  taken  advantage  of  by  the  defendant ;  Mahood  v. 
Odell,  2  W.  &  W.  (E.),  73.  Where  infant  defendants  are  of  years  of  discretion, 
their  consent  should  be  obtained  to  the  appointment  of  guardian  ad  litem; 
M'Vean  v.  M*Vean,  7  V.L.R.  (E.),  156. 

The  fee  payable  on  filing  a  written  authority  to  use  a  person's  name  as  next 
friend  is  28.  6d.  ;  Rules  of  Court,  October  6th,  1903. 

16.  The  Court  or  a  Justice  may,  for  suflScient  cause  shown,  Removal  and 

appointment  of 

remove  a  next  friend  or  guardian  ad  litem.  next  friend  and 

iniardian  ad 

Whenever  for  any  reason  there  is  no  next  friend  or  guardian  ac?  *     '  ^   „ 

•^  °  Cf.,  Q.  Or.  3, 

litem  of  an  infant,  the  Court  or  a  Justice  may  appoint  a  fit  person,  ^-  ^^ 
with  his  own  consent,  to  be  such  next  friend  or  guardian. 
As  to  actions  by  and  against  infants,  see  r.  12,  sttftra. 

17.  If*  any  cause  or  matter  to  which  any  infant  or  person  of  ^^^^'^nder 
unsound  mind,  whether  so  found  or  declared  or  not,  or  a  person  under  pj.^^ure^ 
any  other  disability,  is  a  party,  any  consent  as  to  the  mode  of  taking  Cf.,  E.  Or.  16, 
evidence  or  as  to  any  other  procedure  shall,  if  given  with  the  sanction 

of  the  Court  or  Justice  by  the  next  friend,  guardian,  committee,  or 
other  person  acting  on  behalf  of  the  person  under  disability,  have  the 
same  force  and  effect  as  if  the  party  were  under  no  disability  and  had 
given  the  consent. 

•  This  should  be  "  In,"  see  Q.  Or.  3,  r.  19. 

ORDER   III. 
Partial  Relief. 
1.  An  action  shall  not  be  open  to  objection  on  the  ground  that  Declaratory 

judgments  and 

a  merely  declaratory  judgment  or  order  is  sought  thereby  ;  and  the  orders. 
Court  may  make  binding  declarations  of  right  in  an  action  properly    "    '"    ' '    ' 
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brought,  whether  any  consequential   relief  is   or    could    be    claimed 
therein  or  not. 

As  to  the  eflfect  of  such  a  rule,  see  Gemmell  v.  OtmmeU,  18  V.L.R.,  382. 
See  also  Rich,  Newman  and  Harvey,  Practice  in  Equity  (N.S.  W.),  pp.  9,  10- 

ORDER    IV. 

Writs  op  Summons. 
Action  to  be  l.  Every  action  shall- be  commenced  by  a  writ  of  summons, 

commenced  by 

writ.  which  shall  have  indorsed  thereon  a  concise  statement  of  the  nature  of 

«-"  ™  J'  «''* «  the  claim  made,  or  of  the  relief  or  remedy  souirht  in  the  action. 

Cf..E.0r.3,r.  2.  *  '^  ° 

The  jurisdiction  of  I  the  High  Court  extends  over  the  whole  Commonwealth. 
Writs  of  summons  for  the  commencement  of  actions  in  the  High  Court  may  be 
issued  either  in  the  Principal  Registry,  or  in  any  District  Registry,  subject  to  the 
conditions  of  sec.  6  High  Court  Procedure  Act,  A  writ  issued  in  any  Registry 
may  be  served  anywhere  within  the  Commonwealth  ;  Jud,  Act,  ^ee,  25. 

As  to  form  of  writ,  see  r.  6,  infra  ;  and  for  general  form,  see  Appendix,  Form 
No.  1  ;  as  to  statement  on  writ  when  issued  from  Registry  of  State  in  which  the 
defendant  does  not  reside  or  carry  on  business,  see  r.  7,  infra ;  as  to  sealing  writ, 
see  H.C.P.  Act,  sec.  4 ;  as  to  date  of  writ,  i6.,  see  sec.  5 ;  ais  to  indorsement  of 
place  of  trial,  see  Or.  30,  r.  1 ;  as  to  the  commencement  of  other  causes  and  matters, 
see  Or.  1,  r.  1 ;  as  to  amendment  of  writ,  see  r.  2,  iiifra ;  as  to  duration  of  writ, 
see  Or.  6,  r.  1 ;  as  to  concurrent  writs,  see  Or.  5,  r.  12 ;  as  to  renewal  of  writs,  see 
Or.  6,  rr.  1,2;  as  to  loss  of  writ,  t6. ,  r.  3  ;  as  to  service  of  writ,  see  Or.  7,  Or.  8 ; 
as  to  service  on  Commonwealth  or  a  State,  see  Jud,  Act,  sec.  63 ;  as  to  appearance 
to  writ,  see  Or.  9  ;  as  to  issue  of  writ,  see  Or.  49,  r.  3  ;  as  to  leaving  copy  on  issue 
of  writ,  see  r.  11,  infra.  Where  the  writ  is  for  service  without  the  jurisdiction, 
the  indorsement  of  the  claim  must  show  that  the  subject  matter  is  within  the 
provisions  of  Or.  8. 

The  fee  payable  on  sealing  a  writ  of  summons  for  commencement  of  an  action 
is  10s.  ;  Rule  of  Court,  October  6th,  1903. 

Amendment  2.  The  indorsement  required  by  the  last  preceding  rule  shall  not 

Cf  E  Or  3  r  2.  ^  invalid  by  reason  of  failure  to  set  forth  the  precise  ground  of  com- 
plaint, or  the  precise  remedy  or  relief  to  which  the  plaintiff  considers 
himself  entitled. 

The  plaintiff  may,  by  leave  of  the  Court  or  a  Justice,  amend  the 
indorsement  so  as  to  extend  it  to  any  other  cause  of  action  or  any  addi- 
tional remedy  or  relief. 

As  to  amendment  see  High  Court  Procedure  Act,  sees.  23,  24,  Or.  24;  of 
writ  of  summons,  see  Or.  24,  r.  1.  A  plaintiff  may,  in  his  statement  of  claim,  alter, 
modify,  or  extend  his  claim  without  amending  the  indorsement  of  the  writ,  Or. 


Digitized  by  VjOOQIC 


Or.  IV..  rr.  1-9.  WRITS.  251 

16,  r.  1.     The  fee  on  sealing  an  amended  writ  of  summons  is  5s. ;  Rule  of  Court, 
October  6th,  1903. 

3.  Actions  shall  be  of  two  kinds,  actions  in  personam  and  actions  Kinds  of  actions. 
in  rem.  c^a.r..18w, 

E.  Or.  2,  r.  7. 

4.  Actions  for  condemnation  of  any  property,  or  for  recovery  of  crown  actions. 
any  pecuniary  forfeiture  or  penalty,  shall  be  instituted  in  the  name  of  cf.^,  a.r.,1894, 
the  King. 

5.  The  title  of  actions  shall  be  as  set  forth  in  the  Appendix.         Title  of  actions. 

6.  A  writ  of  summons  for  the  commencement  of  an  action  shall  Form  of  writ. 
be  in  such  one  of  the  forms  in  the  Appendix  as  is  applicable,  with  such  rr.* 's,  7.  '*  ' 
variations  as  circumstances  require. 

A  writ  of  summons  was  set  aside  on  the  application  of  the  person  served  on  the 
ground  that  no  defendants'  names  appeared  therein  ;  Oodfrey  v.  President  of  the 
Sydney  School  of  Arts,  10  W.N.  (N.S.W.),  146. 

7.  When  a  writ  is  issued  from  a  District  Registry,  and  any  wnt  issued 
defendant  neither  resides  nor  carries  on  business  in  the  State  in  which  Registry. 

the  Registry  is  situated,  there  shall  be  a  statement  upon  the  face  of  the  ^'•'  ^*  ^''  ^'  *"•  ^' 
writ  that  such  defendant  may,  at  his  option,  cause  an  appearance  to  be 
entered  either  at  the  District  Registry  or  at  the  Principal  Registry,  or 
to  the  like  effect. 

As  to  issue  of  writs  from  District  Registry  and  appearance,  see  H.C.P.  Act, 
sec  6. 

8.  A  writ  of  summons  to  be  served  out  of  the  jurisdiction,  or  of  writ  for  service 
which  notice  is  to  be  given  out  of  the  jurisdiction,  may  be  issued  jurijdicr-ion. 
without  leave.  Q-  ^'-  ^^  »■•  '^• 

Cf.,E.  Or.  2,r.4. 
The  corresponding  English  rule  requires  leave  to  be  obtained  before  service 
of  writ  out  of  the  jurisdiction. 

As  to  the  issue  of  concurrent  writs  for  service  without  and  within  the  juris- 
diction, see  Or.  5,  r.  2  ;  as  to  the  cases  in  which  a  service  of  a  writ  is  allowed  out 
of  the  jurisdiction,  see  Or.  8,  r.  1 ;  as  to  form  of  writ  for  service  beyond  the  juris- 
diction, see  Appendix,  Form  3. 

Partners  without  the  jurisdiction  cannot  be  sued  in  the  name  of  the  firm  ; 
Alfred  Shaw  de  Go.  v.  Drake  and  Stubbs,  8  Q.  L.  J.,  12 ;  Sharp  v.  Ball,  19  V.L.R., 
459. 

9.  Notice  of  a  writ  to  be  given  out  of  the  jurisdiction  shall  be  in  Form  for 

the  form  in  the  Appendix,  with  such  variations  as  circumstances  require,  notice  (or  service 

out  of  the 
As  to  form  of  notice  to  be  served  in  lieu  of  writ  beyond  the  jurisdiction,  cf  e.  O   2 
see  Appendix,  Form  No.  4. 
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Time  for  10.  The  time  to  be  limited  in  the  writ  of  summons  for  the 

limited  by  writ,  appearance  of  any  defendant  shall  be  the  time  next  hereinafter  specified, 
Cf.,<i.0r.5,r.9.  according  to  the  place  of  service,  that  is  to  say  : — 


Copy  to  be  left. 

Cf.,  E.  Or.  5, 
r.  12. 


When  the  Place  of  Service  is— 

Time  for  Appearance. 

(1)  VVithiD  the  Commonwealth— 

If  the  writ  U  to  be  served  within  the  SUte  in  which 

the  Registry  Trom  which  it  is  issued  is  situated  ... 

Fourteen  days 

If  the  writ  is  to  be  served  within  a  State  adjacent  to 

the  State  in  which  the  Registry  from  which  it  is 

issued  is  situated 

Twenty-one  days 

In  any  other  case 

Twenty-eight  days 

Provided  that  if  the  writ  is  to  be  served  in  the  State 

of  Queensland,  or  the  State  of  South  Australia, 

or  the  State  of  Western  Australia,  at  a  place  dis- 

tant more  than  600  miles  from  the  Registry  from 

which  the  writ  is  issued  an  additional  time  shall 

be  allowed  of 

Seven  days 

(2)  Beyond  the  Commonwealth— 

If  the  writ  is  to  be  served  in  New  Zealand ... 

Forty-two  days 

If  the  writ  is  to  be  served  in  British  New  Guinea  or 

Fiji 

Three  months 

If  the  writ  is  to  be  served  elsewhere 

Six  months 

For  the  purposes  of  this  rule  the  State  of  Tasmania  is  to  be 
deemed  to  be  adjacent  to  the  States  of  New  South  Wales,  South  Aus- 
tralia, and  Victoria,  and  the  State  of  Queensland  is  not  to  be  deemed 
adjacent  to  the  State  of  South  Australia. 

Distances  are  to  be  reckoned  according  to  the  nearest  route 
ordinarily  used  in  travelling. 

As  to  appearance,  see  Or.  9  ;  as  to  computation  of  time,  see  Or.  45 ;  as  to  term 
month,  meauing  calendar  month,  see  Acts  Interpretation  Act  1901,  sec.  22  (ft). 
Where  the  time  limited  by  a  writ  of  summons  for  appearance  was  incorrectly 
stated,  it  was  held  to  be  irregular.  An  amendment  was  allowed  to  be  made,  and 
the  amended  writ  was  ordered  to  be  again  served  ;  Scougall  v.  Parke  di  Lacy  Co, 
Ltd.,  (1902)  Q.W.N.,  23. 

11.  The  plaintiff,  or  his  solicitor,  shall,  on  presenting  any  writ 
of  summons  for  issue,  leave  with  the  officer  a  copy  of  the  writ,  and  of  all 
the  indorsements  thereon,  and  the  copy  shall  be  signed  by  or  for  the 
solicitor  leaving  it,  or  by  the  plaintiff  himself  if  he  sues  in  person.  No 
praecipe  shall  be  required. 

As  to  issue  of  writ,  see  Or.  49,  r.  3. 


Digitized  by 


Google 


0P8.V..VI.  WRITS.  253 

ORDER  V. 
Concurrent  Writs. 

1.  The  plaintiff  in  any  action  may,  at  the  time  of,  or  at  any  time  Concun-ent  writ, 

how  issued. 

during  twelve  months  after,  the  issuing  of  the  original  writ  of  summons  g.  or.  6,  r.  i. 
issue  one  or  more  concurrent  writs.  Each  concurrent  writ  shall  be 
dated  as  of  the  same  day  as  the  original  writ,  and  shall  be  marked  with 
a  seal  bearing  the  word  "  Concurrent,"  and  the  date  of  issuing  the  con- 
current writ ;  and  such  seal  shall  be  impressed  upon  the  writ  by  the 
proper  officer  :  Provided  always  that  any  such  concurrent  writs  shall 
only  be  in  force  for  the  period  during  which,  the  original  writ  in  the 
action  is  in  force. 

Original  writs  remain  in  force  twelve  months,  but  may  be  renewed  from  time 
to  time  ;  Or.  6,  r.  1 ;  as  to  month  meaning  a  calendar  month,  see  Acts  Interpretation 
Act  1901,  sec.  22  (6).  The  fee  on  sealing  a  concurrent  writ  for  the  commencement 
of  an  action  is  2s.  6d. ;  Rule  of  Court,  October  6th,  1903. 

2.  A  writ  of  summons  to  be  served  out  of  the  jurisdiction,  or  of  concurrent  writ* 
which  notice  is  to  be  given  out  of  the  jurisdiction,  may  be  issued  and  within  and 

...  .,  i-i.!..      without  the 

marked  as  a  concurrent  writ  with  a  writ  to  be  served  within  the  juns-  jurisdiction. 
diction;  and  a  writ  of  summons  to  be  served  within  the  jurisdiction  ^'•^' ^*'*''^*  ^* 
may  be  issued  and  marked  as  a  concurrent  writ  with  a  writ  to  be  served 
out  of  the  jurisdiction,  or  of  which  notice  is  to  be  given  out  of  the 
jurisdiction. 

As  to  service  of  writ  out  of  the  jurisdiction,  see  Or.  8. 

ORDER  VI. 
Renewal  of  Writs  :   Lost  Writs. 
1.  Original  writs  of  summons  shall  be  in  force  for  twelve  montlis  original  writ  in 

force  for  twelve 

from  the  date  thereof,  including  the  day  of  that  date,  and  no  longer  :  months,  but  rcay 

be  renewed. 

but  if  any  defendant  therein  named  has  not  been  served  within  that  cf.,E.  or.  8.r.i. 

time,  the  plaintiff  may,  before  the  expiration  of  the   twelve  months, 

apply  to  the  Court  or  a  Justice  for  leave  to  renew  the  writ ;  and  the 

Court  or  Justice,  if  satisfied  that  reasonable  efforts  have  been  made  to 

serve  such  defendant,  or  for  other  good  reason,  may  order  that  the 

original  or  concurrent  writ  of  summons  be  renewed  for  six  months  from     - 

the  date  of  renewal,  including  the  day  of  that  date,  and  so  from  time  to 

time  during  the  currency  of  the  renewed  writ. 

The  writ  shall  be  renewed  by  being  marked  with  the  word 
"  Renewed,"  and  with  a  seal  bearing  the  date  of  the  day,  month,  and 
year  of  the  renewal ;  which  seal  shall  be  provided  and  kept  for  that 
purpose  at  the  Registry,  and  shall  be  impressed  upon  the  writ  by  the 


Digitized  by  VjOOQIC 


254  WRITS.  H.O.  Rules. 


proper  officer,  upon  delivery  to  him  by  the  plaintiff  or  his  solicitor  of  a 
praecipe  to  that  effect. 

A  writ  of  summons  so  renewed  shall  remain  in  force  and  be 
available  to  prevent  the  operation  of  any  Act  whereby  the  time  for  the 
commencement  of  the  action  is  limited,  and  for  all  other  purposes,  from 
the  date  of  the  issuing  of  the  original  writ. 

As  to  concurrent  writ,  see  Or.  5 ;  as  to  month  meaning  a  calendar  month,  see 
ActH  Interpretation  Act  1901,  sec.  22  (6).  The  fee  payable  on  sealing  a  renewed 
summons  is  5s.  ;  Rule  of  Court,  October  6th,  1903. 

Evidence  of  2.  The  production  of  a  writ  of  summons  purporting  to  be  marked 

Cf.  E.  Or  8  r  2  ^^^^  ^^^  ^^  ^^  ^^®  Court,  showing  it  to  have  been  renewed  in  manner 

aforesaid,  shall  be  sufficient  evidence  of  its  having  been  so  renewed,  and 

of  the  commencement  of  the  action  as  of  the  date  of  the  original  writ, 

for  all  purposes. 

As  to  date  of  writ,  see  High  Court  Procedure  A  ct,  sees.  4,  6. 

Lost  writ.  3.  When  a  writ  of  which  the  production  is  necessary  has  been 

cf.,E.or.8,r.3.  j^g^^  ^j^^  Court  or  a  Justice,  upon  production  of  a  copy  thereof,  and 

upon  being  satisfied  of  the  loss,  and  of  the  correctness  of  the  copy,  may 

order  that  the  copy  shall  be  sealed  and  served,  or  otherwise  made  use 

of,  in  lieu  of  the  original  writ. 

As  to  sealing  writ,  see  High  Court  Procedure  Act,  sec.  4  (1),  (2);  as  to 
service,  see  Or.  7. 

Where  the  order  of  a  Judge  at  Chambers  has  been  lost,  the  same  Judge  may 
on  proof  of  the  loss  and  of  the  terms  of  the  original  order,  allow  an  order  to  be 
drawn  up  in  identical  terms  with  the  lost  one,  but  may  also  at  the  same  time 
require  an  order  to  be  drawn  up  reciting  the  loss  of  the  original  order,  that  the 
loss  and  terms  of  the  original  order  have  been  satisfactorily  proved,  aud  that  a 
similar  order  has  been  allowed  ;  FolUtti  v.  Fdletti,  2A  V.L.Jl.,  62.  A  duplicate 
of  a  lost  citation  in  a  divorce  suit  was  allowed  to  be  issued  ;  McHugh  v.  McHugh, 
20  A.L.T.,  45. 

ORDER  VII. 
Service  op  Originating  Proceedings. 

1.  Generally, 

Personal  service.  1-  Unlcss  otherwise  prescribed  or  allowed,  service  of  an  origi- 

cf.,  E.^or.  9,  natiug  proceeding  shall  be  made  personally.  But  personal  service  shall 
not  be  required  when  the  party  to  be  served,  by  his  solicitor,  undertakes 
in  writing  to  accept  service,  and  enters  an  appearance. 

An  "originating  proceeding"  means  the  document  by  which  a  cause  or 
matter  is  commenced  ;  Or.  1,  r.  1. 

As  to  substituted  service,  see  rr.  8,  9,  infra  ;  as  to  service  out  of  the  juris- 
diction, see  Or.  8. 
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A  solicitor  failing  to  enter  an  appearance  in  pursuance  of  his  written  under- 
taking is  liable  to  attachment ;  Or.  9,  r.  9. 

As  to  service  on  partners  or  firms,  see  Or.  36,  rr.  5,  6 ;  as  to  time  of  day  for 
service,  see  Or.  45,  r.  7  ;  as  to  service  generally,  see  Or.  47. 

Where  a  writ  has  not  been  personally  served  the  service  may  be  set  aside  ; 
Ntiotonv,  Webster,  QS.aR.(N.S.W,),  12;  Hudson  Bros,  v.  Wilkinson,  6  W.N. 
(1J.S.W.),  114. 

For  observations  upon  personal  and  substituted  service  generally,  see  Budd  v. 
John  Griffiths  CycU  Go.  Ltd, ,  23  V.  L.  R. ,  350. 

2.  Personal  service  shall  be  effected,  in  the  case  of  a  writ  of  Pereonfti  service, 

how  effected. 

s^ummons,  originating  summons,  or  other  document  authenticated  by  q.,  or.  lo,  r.  2. 
signature  or  seal,  by  delivering  to  and  leaving  with,  or  offering  to 
deliver  to  and  leave  with,  the  person  to  be  served,  a  copy  of  the  writ, 
summons,  or  other  document,  in  such  a  condition  as  to  be  open  for 
examination,  and  at  the  same  time  showing  him  the  original  writ, 
summons,  or  other  document,  if  he  requires  it ;  and,  in  the  case  of  any 
other  document,  by  delivering  or  offering  to  deliver  it  to  the  person  to 
be  served  in  such  a  condition  as  to  be  open  for  examination. 

As  to  applications  made  by  originating  summons,  see  Or.  1,  r.  1  ;  as  to 
personal  service  of  other  documents,  see  Or.  47,  r.  1 ;  as  to  substituted  service,  see 
rr.  8,  9,  infra.  Or.  47,  r.  2 ;  as  to  service  on  partners  or  firms,  see  Or.  36,  rr.  5,  6. 

2.  On  FarticiUar  Defendants. 

3.  When  a  husband  and  his  wife  are  both  parties  to  a  cause  or  Husband  and 

wife. 

matter,  they  shall  both  be  served  unless  the  Court  or  a  Justice  other-  e.  or.  9,  r.  3. 
wise  orders. 

As  to  actions  by  and  against  married  women  ;  see  Or.  2,  r.  13. 

4.  When  an  infant  is  a  party  to  a  cause  or  matter,  service  on  infanti. 

his  father  or  guardian,  or,  if  he  has  none,  then  upon  the  person  with  ^-  ^''  ^»  *"•  *• 
whom  the  infant  resides  or  under  whose  care  he  is,  shall,  unless  the 
Court  or  a  Justice  otherwise  orders,  be  deemed  good  service  on  the 
infant ;  but  the  Court  or  J  ustice  may  order  that  service  made  or  to  be 
made  on  the  infant  himself  shall  be  deemed  good  service. 

As  to  actions  by  and  against  infants,  see  Or.  2,  rr.  12,  15,  17  ;  as  to  substi- 
tuted service  on  infant,  see  note  to  r.  8,  infra, 

5.  When  a  person  of  unsound  mind  is  a  party  to  a  cause  or  Lunatics, 
matter,  service  on  the  committee,  if  any,  of  his  persoD  or  estate,  as  the  Cf.,E.  or.  o,r.5. 
case  may  be,  or,  if  he  has  not  been  found  or  declared  to  be  of  unsound 

mind,  or  if  he  has  been  so  declared  but  a  committee  of  his  person  or 
estate,  as  the  case  may  be,  has  not  been  appointed,  service  on  the 
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person  with  whom  he  resides  or  under  whose  care  he  is,  shall,  unless 
the  Court  or  a  Justice  otherwise  orders,  be  deemed  good  service  on 
such  party. 

As  to  actions  by  and  against  lunatics,  see  Or.  2,  rr.  14,  17. 


3.   On  Corporations  and  other  Bodies, 
Service  on  .6.  In  the  absence  of  any  statutory  provision  regulating  service 

corporations, 

Ac.  of  process,  an  originating  proceeding  to  be  served  '  on  a  corporation 

'  *       aggregate,  whether  incorporated  under  the  laws  of  the  Commonwealth 

or  of  a  State  or  not,  may  be  served  on  the  mayor  or  other  head  officer, 
or  on  the  town  clerk,  manager,  or  other  chief  officer,  of  the  corporation 
within  the  Commonwealth ;  and  when  by  any  Act  provision  is  made 
for  service  of  any  legal  process  upon  any  corporation,  or  upon  any 
society  or  fellowship,  or  any  body  or  number  of  persons,  whether 
corporate  or  unincorporate,  an  originating  proceeding  may  be  served  in 
the  manner  so  provided. 

The  wording  differs  somewhat  from  that  of  the  rules  in  force  in  certain  States, 
where  the  words  **  clerk  "  or  **  secretary  "  occur.  In  Queensland  the  word  "clerk," 
in  31  Vict.,  No.  4,  sec.  14,  was  held  to  mean  a  clerk  in  the  nature  of  a  secretary  or 
principal  officer  ;  PatevHou  v.  A.  U,  S,  X.  Co.,  2S.C.R.  (Q.),  9  ;  Woodland y.  Gocld 
Bicyclt  Co.,  9  Q.L.J.,  28.  CompAve  tilao  Boioden  Bros,  and  Co.  v.  The  ImfHrial 
Marine  Ac.  Co. ,  ( 1902)  S.  R.  (N.S.  VV. ),  257.  Service  on  a  foreign  corporation  cannot 
be  effected  by  service  on  an  agent ;  Bendail  v.  Octanic  Sttam  Navigation  Company, 
17  W.N.  (N.S.W.)i  157;  or  on  an  agent  appointed  for  certain  special  business; 
Qlanville  v.  J.  B.  Lippincott  Co.,  17  W.N.  (N.S.W.),  74 ;  or  on  the  late  manager 
of  a  corporation,  after  the  corporation  has  ceased  to  reside  within  the  jurisdiction  ; 
Baker  v.  Walker  Som  and  Bartholomew  Ltd.,  18  W.N.  (N.S.W),  282.  Where  a 
company  had  no  registered  office  within  Victoria,  but  carried  on  business  there 
through  an  agent,  who  was  not  one  of  the  persons  mentioned  in  the  Victorian  rule, 
service  on  him  was  held  not  to  be  good  service  on  the  company  ;  McCue  v.  A.  d.  S. 
X.  Co.,  15  V.L.R.,  li32.  Service  of  a  summons,  to  be  heard  before  Justices,  on  a 
person  in  Victoria,  who  was  the  corresponding  secretary  of  a  foreign  company, 
having  its  registered  office  in  London,  but  carrying  on  business  in  Victoria,  was 
held  to  be  a  good  service  on  the  company  ;  KfUy  v.  Queen^s  Birthday  U.  O.  M.  Co., 
21  V.L.R.,  335.  Service  of  a  writ  upon  an  agent  of  a  foreign  corporation  appointed 
by  a  registered  power  of  attorney  to  defend  actions  in  Victoria,  on  behalf  of  sach 
corporation,  whose  power  of  attorney  had  been  revoked,  but  the  revocation  not 
registered  prior  to  the  service  of  the  writ,  was  held  bad  service  ;  Rudd  v.  John 
Griffiths  Cycle  Co.,  23  V.L.R.,  350. 

A  foreign  company  is  not  carrrying  on  business  in  Victoria  by  reason  only  of 
the  fact  that  it  employs  a  commercial  traveller  to  take  orders  on  commission  in 
that  State,  and  to  transmit  them  to  its  office  abroad  ;  Pearce  v.  Tower  Af,  d'N.  Co., 
24  V.L.R.,  606.  As  to  residence  of  a  foreign  corporation  within  the  jurisdiction, 
see  H.C.P.  Act,  sec.  6,  supra,  p.  215. 
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4.  Indorsement  of  Date  of  Service. 


Indonemeot  to 


7.  The  person  serving  a  writ  of  summons  shall,  within  three  Jj  ^e  ©n 
days  after  the  service,  indorse  on  the  writ  the  day  of  the  month  and  Jhreed«ly»! 
week  of  the  service  thereof;  otherwise  the  plaintiff  shall  not,  without  Of.,  E.0r.  9,  r. 
leave  of  the  Court  or  a  Justice,  be  at  liberty,  in  case  of  default  of 
appearance,  to  proceed  as  upon  default ;  and  every  affidavit  of  service 

of  the  wpt  shall  mention  the  day  on  which  such  indorsement  was 
made. 

As  to  proceedings  in  default  of  appearance,  see  Or.  10 ;  as  to  method  of 
computing  time  limited  by  this  rule,  see  Or.  45.  • 

A  failure  to  indorse  the  writ  as  required  by  this  rule  is  not  a  sufficient  ground 
to  set  aside  judgment  by  default ;  Kdlaway  v.  Emerson,  4  Q.L.J.,  56. 

5.  Substituted  Service. 

8.  If  it  is  made  to  appear  to  the  Court  or  a  Justice  that  a  party  Substituted 

,       /    service  may  be 

is  from  any  cause  unable  to  effect  prompt  personal  service,  or  service  in  allowed. 

any  other  prescribed  manner,  of  the  originating  proceeding,  or  any      *        •  »  •  • 

other  proceeding  requiring  service,  the  Court  or  Justice  may  make  such 

order  for  substituted  service,  or   for  the  substitution  for  service  of 

notice,  by  advertisement  or  otherwise,  as  is  just. 

As  to  personal  service,  see  rr.  1,  2,  supra;  as  to  evidence  required  on 
application,  see  r.  9,  infra ;  as  to  service  out  of  the  jurisdiction,  see  Or.  8  ;  as  to 
substituted  service  of  other  documents,  see  Or.  47,  r.  2. 

Persons  served  in  Substitution.— Substituted  service  has  been  ordered 
on  an  auctioneer  selling  land  oo  behalf  of  the  defendant,  where  the  land  formed 
the  subject-matter  of  the  action  ;  Wilkie  v.  Fattorini,  1  S.C.R.  (E.),  (N.S.  W.),  32  ; 
on  the  solicitor  of  a  party  ;  Ker  v.  Panton,  12  W.N.  (N.S.  W.),  161 ;  Inrt  Federal 
Ice  Go,  Ltd.,  7  B.C.  (N.S.VV.),  24;  Lonsdale  v.  Batman,  1  W.  &  W.  (E.),  341  ; 
O'Stdlivan  v.  Huon,  7  V.L.R.  (E.),  109  ;  Howne  v.  Campbell,  7  V.L.R.  (E.),  145  ;  on 
a  general  agent ;  Rons  v.  O'CaUtxghan,  2  VV.  &  W.  (E.),  156 ;  on  a  special  agent ; 
Duhig  v.  Shannon,  1  VV.W.  &  a'B.  (E.),  25  ;  on  the  chief  officer  of  a  foreign  firm 
carrying  on  business  within  the  jurisdiction  but  not  registered  there ;  Neville  v. 
Natumal  F.  and  M.  Inn.  Co.,  1  Q.L.  J.,  23 ;  on  a  relation  ;  Connolly  v.  Connolly,  19 
W.N.  (N.S.VV.),  \4A',  Homer  Y,  Homer,  1  W.  &  W.  (I.E.  &  M.),  33;  on  a  relation 
who  acted  as  a  manager  of  defendant's  business  within  the  jurisdiction  ;  Alfred 
Shaw  <C?  Co.  V.  Page,  7  Q.L.J.  (N.C.),  26 ;  on  a  liquidator  under  a  voluntary 
liquidation,  it  appearing  that  the  company  had  ceased  to  carry  on  business  and  had 
no  registered  office  ;  In  re  Imperial  Deposit  Bank,  10  Q.L.  J.  (N.C.),  55. 

Service  by  Advertisements.— As  to  service  by  means  of  advertising,  see 
Re  Smith,  1  W.W.  &  a'B.  (I.E.  &  M.),  1 ;  McNxUty  v.  McNuUy,  ib.,  85. 

Defendant  wrrHOUT  the  Jurisdiction.— It  was  held  in  Allen  v.  Allen, 
(1902)  S.R.  (Q.),  306,  by  Griffith,  C.J.,  that  where  one  of  several  defendants  to  an 
action  could  not  be  served  by  reason  of  his  absence  in  parts  unknown,  that  an  order 

H.C.  17 
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for  substituted  service  should  be  obtaioed.  In  Alfred  Shaw  d:  Co,  v.  Pagt,  9 Q.L.J. 
(N.C.)>  26,  where  a  writ  was  issued  for  service  within  the  jurisdiction,  the  plaintiff 
being  aware  that,  at  the  date  of  the  writ,  the  defendant  was  without  the  juris- 
diction, and  a  concurrent  writ  for  service  without  the  jurisdiction  was  taken  out, 
personal  service  of  the  concurrent  writ,  and  the  order  for  service  on  a  person  within 
the  jurisdiction  was  ordered.  In  the  State  of  Victoria  the  only  power  to  issue 
against  and  serve  a  wrib  on  a  British  subject  residihs;  out  of  the  jurisdiction  is 
given  by  sec.  59  of  the  Judicature,  Act  1883  (No.  761).  See  Payne  v.  Fink,  24 
V.L.R.,  471,  and  authorities  referrred  to  in  argument. 

In  Ro9S  V.  CaUaghan,  2  W.  &  W.  (E.),  166,  substituted  service  on  trustees 
of  an  infant  out  of  the  jurisdiction  was  refused,  but  an  order  was  made  to  serve 
him  out  of  the  jurisdiction,  the  service  to  be  accompanied  with  a  notice  that, 
failing  the  due  appointment  of  a  guardian,  the  plaintifif  would  apply  for  the 
appointment  of  a  nominee  of  his  own  as  a  guardian. 

Evidence.  9.  Every  application  to  the  Court  or  a  Justice  for  an  order  for 

* ''  ■  substituted  or  other  service,  or  for  the  substitution  of  notice  for  service, 
shall  be  supported  by  an  affidavit  setting  forth  the  grounds  upon  which 
the  application  is  made. 

As  to  affidavits  generally,  see  Or.  32. 

Afjidavfts  sbttino  fobth  Grounds  op  Application.— The  affidavit  in 
support  should  state  how  the  service  is  proposed  to  be  efifected  ;  London  IHseowU 
<fcc.  Bank  v.  Daiah,  11  A.L.T.,  180.  Some  reasonable  probability  should  be  shown 
that  the  method  of  service  to  be  adopted  may  bring  knowledge  of  the  writ  to  the 
defendant ;  London  Discount  dbe.  Bank  v.  Daish,  16  V.L.R.,  325.  The  order  rosy 
be  made,  although  the  iDquiries  as  to  the  defendant's  whereabouts,  which  form  the 
basis  of  the  application,  are  made  prior  to  the  issue  of  the  writ ;  Qrovet  Afc  Vitty  ds  Co, 
V.  ^orA»«,  20A.L.T.,1. 

Skttino  Aside  Substituted  Service. — Quasre,  whether  a  person  on  whom 
an  order  for  substituted  service  has  been  made  has  a  right  to  move  to  set  it  aside ; 
House  V.  Campbell,  7  V.L.R.  (E.),  145. 

ORDER    VIII. 
Service  out  op  the  Jurisdiction. 
In  certain  cases  1.  An  oriffinatins:  proceeding,  or  notice  thereof,  may  be  served 

service  of  writ,  6  e>   r  o>  ^         j 

&c.  aUowed  out  out  of  the  lurisdiction  of  the  Court  in  any  of  the  following  cases,  that 

of  jurisdiction.  ''  ./  o 

cf .  E.  Or.  11,     is  to  say  : — 

r.  1. 

(1)  When  the  subject-matter  of  the  cause,  so  far  as  it  con- 
cerns the  party  to  be  served,  is — 

(a)  Land  or  other  property  situate  within  tJie 
Commonwealth,  with  or  without  rents  or  profits 
thereof;  or 
(6)  Any  shares  or  stock  of  a  corporation  or  joint 
stock  company  having  its  principal  place  of 
business  within  the  Commonwealth ;  or 
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(c)  Any  instrument  or  thing  affecting  any  such  land, 
property,  shares,  or  stock  ; 

(2)  When  any  contract  in  respect  of  which  relief  is  sought  in 

the  cause  against  the  party  by  way  of  enforcing,  re- 
scinding, dissolving,  annulling,  or  otherwise  affecting,  the 
contract,  or  by  way  of  recovering  damages  or  obtaining 
any  other  remedy  against  the  party  for  a  breach  thereof, 
w€is  made  or  entered  into  within  the  Commonwealth  ; 

(3)  When  the  relief  sought  against  the  party  is  in  i*espect  of 

a  breach  within  the  Commonwealth  of  a  contract, 
wherever  made  ;  or 

(4)  When  any  act  or    thing    sought    to   be   restrained   or 

recovered  or  for  which  damages  are  sought  to  be 
recovered,  was  done  or  is  to  be  done  or  is  situate  within 
the  Commonwealth. 

In  the  case  of  an  action,  the  indorsement  of  claim  on  the 
writ  of  summons  shall  be  in  such  a  form  as  to  show 
that  the  subject-matter  of  the  action  is  within  the 
provisions  of  this  Rule. 

An  originating  proceeding  is  the  document  by  which  a  cause  or  matter  is 
commenced  ;  Or.  1,  r.  1. 

A  writ  for  service  without  the  jurisdiction  may  be  issued  without  leave,  see 
Or.  4,  r.  8. 

As  to  taking  evidence  out  of  the  jurisdiction,  see  H.C.P.  Act,  sees.  19,  22 ; 
as  to  form  of  writ  for  service  out  of  the  jurisdiction,  and  indorsement  thereon,  see 
Appendix,  Form  3. 

JcTBiSDicnoN  ovBR  RESIDENTS. — The  Court  in  New  South  Wales  was  held  to 
have  jurisdiction  to  entertain  a  suit  against  an  alien  temporarily  resident  in  the 
jurisdiction,  provided  he  was  served  while  so  resident,  although  the  suit  arose  out 
of  a  contract  made  in  France,  to  be  performed  in  New  Caledonia ;  Atistralian 
AMtis  Co.  Ltd.  V.  Higginson,  18  N.S.W.L.R.  (E.),  189.  See  also  Homer  v. 
HodgaoTit  3  W.N.  (N.S.W.),  68.  The  same  rule  applies  to  foreign  corporations; 
Bowden  Bros.  v.  Imperial  M.  and  T.  Ins.  Co.,  (1902)  S.R.  (N.S.W.),  257. 

**  Within  the  Commonwealth."— In  the  following  cases  arising  out  of  con- 
tracts the  Court  was  held  to  have  jurisdiction ;  where  the  defendants,  who  were  resi- 
dent out  of  Queensland,  agreed  to  remit  to  Queensland  the  proceeds  of  plaintiff's 
goods  sold  by  them  ;  Alfred  Shaxo  db  Co.  v.  Drake  ds  Stubbs,  8  Q.L.  J.,  12 ;  goods  sent 
from  one  State  to  another  on  an  order  received  from  such  other  State  ;  Melbourne 
Chilled  Butter  and  Produce  Co.  v.  Doumn,  25  V.L.R.,  559;  Oilles  v.  Langlands 
Foundry  Co.,  1  W.N.  (N.S.W.),  127;  Menzies  v.  WUliams,  10  W.N.  (N.S.W.), 
13  ;  upon  a  promissory  note  where  the  presumption  was  that  it  was  both  made  and 
delivered  in  Melbourne ;  L.  Stevenson  d:  Sons  Ltd.  v.  Jiosen/tld,  20  A.L.T.,  153; 
where  a  defendant  executed  a  mortgage  in  £ngland  under  the   Tratis/er  of  Land 
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Act  over  land  in  Victoria,  the  place  of  payment  being  found  by  the  Court  to  have 
been  in  Melbourne,  and  the  breach  took  place  within  the  colony  ;  Bank  of  Victoria 
V.  Robertson,  23  V.L.R.,  3. 

Where,  in  the  course  of  an  action  commenced  in  England  by  a  company  whose 
registered  office  is  in  Victoria,  against  defendants  resident  in  England,  a  contract 
is  made  in  England  between  the  parties,  but  no  place  of  performance  is  mentioned 
therein,  the  Court  of  the  colony  will  infer  that  the  contract  was  to  be  performed  in 
England,  where  it  was  made ;  Melhownif.  Chilled  Butter  Co.  Ltd.  v.  Warrick,  25 
VL.R.,  346. 

As  to  British  2.  If  the  party  to  be  served  is  a  British  subiect,  the  Court  or  a 

sabjects  ^        "^  " 

roridinjr  beyond  Justice,  up)on  being  satisfied  by  affidavit  that  the  subject-matter  of  the 
wealth.  cause  is  such  that,  under  the  provisions  of  the  last  preceding  Rule,  the 

Cf.,  BLOr.  11,  ...  ,.  '  ,  -,..,.. 

r.  4.  originating  proceeding  may  be  served  out  of  the  jurisdiction,  and  that 

it  was  personally  served  upon  a  party  out  of  the  jurisdiction,  or  that 
reasonable  efforts  were  made  to  effect  personal  service  thereof  upon  the 
party  and  that  it  came  to  his  knowledge,  and  either  that  he  wilfully 
neglects  to  appear  in  the  cause,  or  that  he  is  living  out  of  the  juris- 
diction of  the  Court  in  order  to  defeat  and  delay  the  plaintiff^  may 
direct  from  time  to  time  that  the  plaintiff  or  petitioner  shall  be  at 
liberty  to  proceed  in  the  cause  in  such  manner  and  subject  to  such 
conditions  as  the  Court  or  Justice  thinks  fit. 

"British  Subjectt." — A  company  which  carried  on  business  in  a  British 
possession  out  of  Victoria  was  held  not  to  be  a  "  British  subject " ;  Mocrrt  v. 
Moody ville  Lands  <fc  Sawmills  Co.,  26  V.L.R.,  226  ;  approving  Lempriere  v.  Xew 
Pinnacle  Group  Silver  Mining  Co.,  25  V.L.R.,  363;  Connell  v.  Xeill  d-  Co.,' 
W.N.  (N.S.W.),  6. 

Partners  out  of  the  Jurisdiction.— A  firm  carrying  on  business  out  of 
the  jurisdiction,  and  not  carrying  on  business  within  the  jurisdiction,  cannot  be 
sued  in  the  name  of  the  firm,  and  the  writ  cannot  be  served  on  it  as  a  firm.  Id 
such  a  case  the  plaintiff  must  sue  the  members  of  the  firm  individually,  and  the 
writ  must  be  served  on  the  members  individually ;  Sharp  v.  Ball  <fr  Ellis,  19 
V.L.R.,  459  ;  Shaio  db  Co.  v.  Drake  d:  Stuhhs,  8  Q.L.J.,  12. 

"  Wilful  neglect  to  Appear."— It  is  not  sufficient  to  state  in  the  affidavit 
that  the  defendant  was  **  personally  served,"  and  to  show  that  although  a  reason- 
able time  had  elapsed  within  which  the  defendant  might  have  appeared,  no 
appearance  had  been  entered.  It  is  necessary  to  set  out  facts  sufficient  to  satisfy 
the  judge  that  the  neglect  to  appear  is  wilful.  Where  the  defendant,  who  was 
described  in  the  writ  as  an  accountant,  was  stated  to  have  been  personally  served 
at  Fremantle  (W.A.),  with  a  copy  of  the  writ,  and  notice  that  if  he  neglected  to 
appear,  plaintiff  might  apply  to  the  Court  for  leave  to  proceed,  it  was  held  there 
was  not  sufficient  evidence  of  wilful  neglect ;  Prunier  v.  Peacock,  19  V.L.R.,  396, 
not  followed;  Quinn  v.  Macartney,  18  V.L.R.,  42.  followed;  Roare  v.  Jenkin*, 
21  V.L.R.,  117.     Compare  also,  L.  Stevenson  <t*  Sons  v.  Hartle,  4  A.L.R.  (C.N.),  53. 
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3.  When  the  originating  proceeding  is  an  instrument  under  the  As  to  foreismen 

'^  ®  ^  *  r?8idiny  out  of 

seal  of  the  Court,  and  the  defendant  is  neither  a  British  subject  nor  in  ^^^  junsdiotion. 
British  dominions,  notice  of  the  instrument,  and  not  the  instrument  r.  6.  * 

itself,  is  to  be  served  upon  him.  Such  service  shall  have  the  same 
force  and  effect  as  service  of  a  writ  of  summons  or  other  originating 
proceeding  upon  a  British  subject ;  and  by  leave  of  the  Court  or  a 
Justice,  upon  their  or  his  being  satisfied  by  affidavit  as  aforesaid,  the 
like  proceedings  may  be  had  and  taken  thereupon. 

As  to  eflFect  of  service  of  writ  on  British  subject  out  of  jurisdiction,  see  r.  2, 
supra. 

For  form  of  notice,  see  Appendix,  Form  4. 

ORDER   IX. 

Appearance. 

1.   Getieral, 

1.  A  defendant  shall  enter  his  appearance  to  a  writ  of  summons  Appearance  to 

writ  of 

in  the  District  Registry  from  which  the  writ  was  issued,  or,  at  his  summoiw. 
option,  in  cases  in  which  he  is  permitted  by  this  Act  to  enter  it  at  the  „.' 'i,  4.        * 
Principal    Registry,    at    the   Principal    Registry ;    according    to    the 
exigency  of  the  writ. 

As  to  Registry  in  which  appearance  may  be  entered,  see  H.C.P.  Act,  sec.  6  ; 
as  to  tinrie  limited  for  appearance,  see  Or.  4,  r.  10  ;  as  to  proceedings  in  default  of 
appearance,  see  Or.  10. 

The  fees  payable  on  entering  an  appearance,  for  each  person,  2s.  6d.  ;  if  by 
a  corporation  or  joint  stock  company  or  a  company  incorporated  by  Statute  or 
Royal  Charter,  10s.  ;  Rules  of  Court,  October  6th,  1903. 

2.  A  party  entering  an  appearance  shall  do  so  by  delivering  to  Mode  of 

entering 

the  proper  officer  a  memorandum  in  writing  dated  on  the  day  of  its  appearance, 
delivery,  and  containing  the  name  of  his  solicitor,  or  stating  that  he  r.  8.  '   ''    ' 
appears  in  person. 

There  shall  at  the  same  time  be  delivered  to  the  officer  a 
duplicate  of  the  memorandum,  which  the  officer  shall  seal  with  the 
official  seal,  showing  the  date  on  which  it  is  sealed,  and  shall  then 
return  to  the  person  entering  the  appearance.  The  duplicate 
memorandum  so  sealed  shall  operate  as  a  certificate  that  the  appearance 
was  entered  on  the  day  indicated  by  the  seal. 

For  entry  of  conditional  appearance,  see  r.  12,  infra.  The  memorandum 
most  contain  an  address  for  service ;  see  rr.  3,  4,  infra ;  as  to  appearance  in  an 
action  against  partners,  see  Or.  36,  rr.  7,  8,  9 ;  for  form  of  entry  of  appearance, 
see  Appendix,  Forms  6,  9 ;  for  form  of  entry  of  conditional  appearance  where 
defendant  denies  the  jurisdiction  of  the  Court,  see  Appendix,  Form  7  ;  for  form  of 
affidavit  for  entry  of  appearance  of  a  guardian,  see  Appendix,  Form  8. 
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Defendant's 
address  for 
service. 

Of.,  E.  Or.  12, 
r.  10. 


Defendant 
appearing  in 
person. 

Of.,  E.  Or.  12, 
r.  11. 


Irregular 
memorandum. 

Fictitious 
address. 

E.  Or.  12,  r.  12. 


Memorandum  of 
appearance. 

E.  Or.  12,  r.  13. 

Defendants 
appearing  by 
same  solicitor. 

E.  Or.  12,  r.  17. 


Notic«  of 
appearance. 

Cf.,  E.  Or.  12, 
r.  9. 


3.  The  solicitor  of  a  defendant  appearing  by  a  solicitor  shall 
state  in  such  memorandum  his  name  or  firm  and  place  of  business,  and 
also,  if  his  place  of  business  is  distant  more  than  one  mile  from  the 
Registry  at  which  the  appearance  is  entered,  a  place  to  be  called  his 
address  for  service,  which  shall  not  be  more  than  one  mile  from  that 
Registry,  where  any  proceedings  in  the  action  may  be  left  for  him. 
And,  if  the  solicitor  is  only  agent  for  another  solicitor,  he  shall  add  to 
his  own  name  or  firm  and  place  of  business  the  name  or  firm  and  place 
of  business  of  the  principal  solicitor. 

4.  A  defendant  appearing  in  person  shall  state  in  such  memo- 
randum his  address,  and  also  a  place,  to  be  called  his  address  for  service, 
which  shall  not  be  more  than  one  mile  from  the  Registry  at  which  the 
appearance  is  entered. 

5.  If  the  memorandum  does  not  contain  such  address  it  shall 
not  be  received  ;  and,  if  the  address  is  illusory  or  fictitious,  the  appeal*- 
ance  may  be  set  aside  by  the  Court  or  a  Justice  on  the  application  of 
the  plaintiff. 

6.  The  memorandum  of  appearance  shall  be  in  the  form  in  the 
Appendix  with  such  variations  as  circumstances  require. 

7.  If  two  or  more  defendants  in  the  same  cause  appear  by  the 
same  solicitor  and  at  the  same  time,  the  names  of  all  the  defendants  so 
appearing  shall  be  inserted  in  one  memorandum. 

8.  A  defendant  shall,  on  the  day  on  which  he  enters  his  appear 
ance,  give  notice  of  his  appearance,  in  the  form  in  the  Appendix,  to  the 
plaintiff^s  solicitor,  or,  if  the  plaintiff  sues  in  person,  to  the  plaintiff 
himself.  The  notice  may  be  given  either  by  notice  in  writing  served  in 
the  ordinary  way  at  the  address  for  service,  or  by  prepaid  letter  directed 
to  that  address  and  posted  on  the  day  of  entering  appearance,  and  shall 
in  either  case  be  accompanied  by  the  sealed  duplicate  memorandum. 

For  form  of  notice  of  appearance  see  Appendix,  Form  No.  9. 

The  failure  of  the  defendant  to  serve  a  sealed  duplicate  memorandum  of 
appearance  does  not  render  the  appearance  a  nullity,  and  a  plaintiff  cannot  dgn 
judgment  thereupon  as  for  default  of  appearance ;  Lyman  v.  Franklin,  16  V.L.R., 
2.     Compare  also  North  Melbourne  diC,  Building  Society  v.  Vrendenberg,  7  AL.T., 


Ai>pearance  at 
Principal 
Registnr  to  be 
noufiedby 
telegraph  to 
District 
Registry  in 
certain  cases. 


8a.  If  a  defendant,  being  entitled  to  enter  his  appearance  either 
at  a  District  Registry  or  at  the  Principal  Registry,  elects  to  enter  it  at 
the  Principal  Registry,  the  Principal  Registrar  shall  on  the  same  day, 
at  the  cost  of  the  defendant,  notify  to  the  District  Registrar  by 
telegraph  that  the  appearance  has  been  entered. 

This  rule  was  Included  in  the  Rules  of  Court  of  12th  October,  1903. 
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9.  A  solicitor  who  fails  to  enter  an  appearance  in  pursuance  of  f^^^nlr  "°* 
his  written  undertaking  so  to  do  shall  be  liable  to  attachment.  appewranoe. 

'^  E.  Or.  12,  r.  18. 

10.  A  defendant  may  appear  at  any  time  before  judgment.     If  Time  for 

he  appears  after  the  time  limited  for  appearance,  he  shall  not,  unless  r.  or.  12,  r.  22. 
the  Court  or  a  Justice  otherwise  orders,  be  entitled  to  any  further  time 
for  delivering  his  defence,  or  for  any  other  purpose,  than  if  he  had 
appeared  according  to  the  exigency  of  the  writ. 

As  to  times  limited  for  appearance,  see  Or.  4,  r.  10. 

11.  In  an  action  in  rew,  any  person  not  named  in  the  writ  may  Admiralty 

....  ,  intervention. 

intervene  and  appear  on  nbng  an  affidavit  showing  that  he  is  interested  ^  j^  jg^  ,  gs. 

in  the  res  under  arrest,  or  in  the  fund  in  Court.  Cf.,  E.  Or.  12, 

*  r.  24. 

1 2.  A  defendant  in  any  cause  may  enter  a  conditional  appear-  Conditional 

appearance. 

ance,  denying  the  jurisdiction  of  the  Court,  and  shall  not  thereby  be  j^^  jgj^  ,  24. 
deemed  to  have  submitted  to  the  jurisdiction,  except  as  to  the  costs  ci.,  e.  Or.  12, 
occasioned  by  the  appearance  or  by  any  application  under  this  Rule  ; 
and  he  may  thereupon  apply  to  the  Court  or  Justice  for  an  order  to  set 
aside  the  service  upon  him  of  the  originating  proceeding,  or  the  service 
upon  him  of  notice  thereof,  as  the  case  may  be. 

Or  he  may  make  such  application  before  appearing,  and  without 
entering  a  conditional  appearance. 

If  he  enters  a  conditional  appearance,  and  does  not  make  such 
application  promptly,  the  Court  or  Justice  may  set  aside  the  conditional 
appearance  with  costs,  to  be  paid  by  the  defendant  by  whom  it  was 
entered. 

If  the  application  is  made  and  dismissed,  the  conditional  appear- 
ance shall  be  struck  out,  and  the  defendant  may  enter  an  appearance  as 
in  other  cases. 

For  form  of  entry  of  conditional  appearance,  see  Appendix,  Form  No.  7  ;  form 
of  notice  of  conditional  appearance  Appendix,  Form  No.  9. 

As  to  the  entry  of  an  appearance  other  than  a  conditional  appearance  being  a 
waiver  of  objection  to  the  jurisdiction,  see  Oranoicski  v.  Shaw,  7  Q.L.J.,  18 ;  North 
British  Fire  Ins.  Co,  v.  Scottish  ImpericU  Fire  and  Life  Insurance  Go.,  1  Q.L.J., 
143  ;  Perkins  v.  WUliams,  17  W.N.  (N.S.W.),  135. 

In  Victoria  a  defendant  may  enter  an  appearance  to  a  writ  of  sammons 
'*  under  protest,"  and,  in  doing  so,  be  does  not  waive  any  objections  he  may  have 
to  the  form  or  service  of  writ ;  Hadley  do  Go.  v.  Henry,  21  V.L.R.,  646. 

Where  an  unconditional  appearance  has  been  entered  by  mistake,  a  Judge 
can,  before  notice  of  appearance  has  been  served,  make  an  ex  parte  order  giving 
the  defendant  leave  to  enter  a  conditional  appearance ;  Olas^ord  Gook  <£•  Go.  v. 
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Wm,  Higson  dk  Co.,20  A.L.T.,  266.  Leave  may  be  granted  to  an  interested  party, 
not  a  defendant,  to  enter  a  conditional  appearance,  in  order  to  apply  to  set  aside 
the  writ;  Main  v.  Duerdifiy  7  A.L.T.,  139. 

2.  Persons  itmder  Disability. 

iniSntf*"*^*  ^^  ^  ^'  "^^  order  for  the  appointment  of  a  guardian  ad  litem  of  an 

cf.,  E.  Or.  16,     infant  in  an  action  shall  not  be  necessary,  but  the  solicitor  applying  to 

enter  an  appearance  for  the  infant  shall  make  and  file  an  affidavit  in 

the  form  in   the   Appendix,   with   such   variations   as   circumstance 

require. 

As  to  actions  by  and  against  persons  under  a  disability,  see  Or.  2,  r.  12, 
et  8eq.  ;  as  to  proceedings  when  no  appearance  is  entered,  see  Or.  10,  r.  1 .  For 
form  of  affidavit,  see  Appendix,  Form  No.  8. 

g^t^oo^  14.  An  infant  served   with  an  originating   proceeding  in  any 

other  than  cause  Or  matter,  not  being  an  action,  may  appear  on  the  hearing  of  the 
Cf.,  E.  Or.  16,  cause  or  matter  by  a  guardian  ad  lit^m  in  all  cases  in  which  the  appoint- 
ment of  a  special  guardian  is  not  provided  for.  An  order  for  the 
appointment  of  such  guardian  shall  not  be  necessary,  but  the  solicitor 
by  whom  he  appears  shall  previously  make  and  file  an  affidavit  as  in 
the  last  preceding  Rule  mentioned. 

other  cases.  15.  When  proceedings  in  any  cause  or  matter  are  directed  to  be 

Q.  Or.  12,  r.  26.   cQn^inued  against  an  infant,  or  an  infant  is  at  liberty  to  attend  any 

proceedings  in  a  cause  or  matter,  he  shall  appear  as  in  the  last  preceding 

Rule  directed.    • 

As  to  change  of  parties,  and  order  to  carry  on  proceedings  when  an  infant  is 
a  party  aflfected,  see  Or.  11,  rr.  4-7. 

ORDER  X. 

Default  of  Appearance. 
Default  of  j^  When  no  appearance  is  entered  to  a  writ  of  summons  for  a 

appearance  by  ^^ 

<3'un8oun^^'^"  defendant  who  is  an  infant  or  a  person  of  unsound  mind  who  has  not 

°^^*  been  so  found  or  declared,  the  plaintiff  shall,  before  proceeding  with 

the  action  against  the  defendant,  apply  to  the  Court  or  a  Justice  for  an 

order  that  some  proper  person  be  appointed  as  guardian  of  the  defendant, 

by  whom  he  may  appear  and  defend  the  action. 

Notice  of  Such  an  order  shall  not  be  made  unless  it  appears  that  the  writ 

applicaUon. 

Cf.  E.  Or.  18  •    of  summons  was  duly  serv^ed,  and  that  notice  of  the  application  was, 
'"  ^'  after  the  expiration  of  the  time  allowed  for  appearance,  and  at  least  six 

clear  days  before  the  day  in  such  notice  named  for  hearing  the  applica- 
tion, served  upon  or  left  at  the  dwelling-house  of  the  person  with  whom 
or  under  whose  care  the  defendant  is  then  residing,  and  also,  if  the 
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defendant  is  an  infant  not  residing  with  or  under  the  care  of  his  father 
or  guardian,  served  upon  or  left  at  the  dwelling-house  of  the  father  or 
guardian,  if  any,  of  the  infant,  unless  the  Court  or  Justice  at  the  time 
of  healing  the  application  dispenses  with  the  last-mentioned  service. 

When  a  guardian  has  been  appointed,  he  shall  have  the  same 
time  for  appearance  after  the  service  of  the  order  on  him  as  if  it  were  a 
writ  of  summons. 

As  to  actiona  by  and  against  persons  under  a  disability,  see  Or.  2,  r.  12,  et 
«eq.  ;  as  to  entry  of  appearance  by  persons  ander  a  disability,  see  Or.  9,  r.  13,  et 
$eq. ;  as  to  the  times  limited  for  appearance  to  writs  of  summons,  see  Or.  4,  r.  10  ; 
as  to  service  upon  infants  and  persons  of  unsound  mind,  see  Or.  7,  rr.  4,  5  ;  as  to 
computation  of  time  fixed  by  this  rule,  see  Or.  45. 

A  guardian  ad  litems  cannot  be  appointed  on  the  application  of  the  plaintiff 
until  after  the  infant  has  been  served  ;  Dodgson  v.  Oinn,  3  V.L.R.  (E.),  74. 

In  Buchanan  v.  Smithy  9  A.L.T.,  203,  a  solicitor  was  assigned  in  preference 
to  a  layman  as  guardian  ad  litem  to  an  infant  defendant  resident  out  of  the  juris- 
diction and  who  had  not  appeared  to  the  action  or  appointed  a  guardian  ad  litem, 

2.  When  a  defendant  fails  to  appear  to  a  writ  of  summons,  and  ^^^^  <>' 
the  plaintiff  is  desirous  of  proceeding  upon  default  of  appearance  under  «^°«'»i*y- 

Cf.,  £.  Or.  18, 

any  of  the  following  Rules  of  this  Order,  he  shall,  before  taking  such  »■•  2. 
proceeding  upon  default,  file  an  afiidavit  of  service  of  the  writ,  or  of 
notice  in  lieu  of  service,  as  the  case  may  be. 

Default  of  appearance  of  the  defendant  at  the  trial ;  see  Or.  30,  r.  16. 

Plaintiff  must  serve  the  writ  of  summons  and  file  an  affidavit  of  service 
before  signing  judgment,  even  though  the  defendant's  solicitor  has  undertaken 
to  accept  service  ;  Cobum  v.  Brotchie,  16  V.L.R.,  6. 

3.  When  the  writ  of  summons  is  indorsed  for  a  debt  or  liquidated  Liquidated 

^  demand 

demand  only,  and  the  defendant  fails,  or  all  the  defendants,  if  more  indorsed. 

*.   . t  ^  1         1    .      .«.  /.      ,   .     1  Cf.,  E.0r.  18, 

than  one,  fail,  to  appear  thereto,  the  plaintiff  may  enter  final  judgment  r.  3. 

against  such  defendant  or  defendants  for  any  sum  not  exceeding  the 

sum  indorsed  on  the  writ,  together  with  interest  at  the  rate  claimed  by 

the  indorsement  at  the  rate  agreed  upon,  if  any,  or,  if  no  rate  is  claimed 

to  have  been  agreed  upon,  at  the  rate  of  five  per  centum  per  annum,  to 

the  date  of  the  judgment,  and  costs. 

Where  a  claim  is  for  a  liquidated  demand  and  the  defendant  has  not 
appeared  but  consented  to  judgment,  the  proper  practice  is  for  the  plaintiff  to 
enter  final  judgment  in  default  of  appearance,  and  not  to  apply  to  enter  judgment 
by  consent ;  Oreen  v.  i?owe,  23  V.L.B.,  349. 

As  to  fee  payable  on  entering  judgment,  see  Rule  of  Court,  October  6th,  • 
1903,  sub-title  *'  Drawing  up  and  Entering  Judgment." 
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di^nd^^veroi  ^*  ^^^^^  ^^^  "^"^  ^^  indorsed  for  a  debt  or  liquidated  demand, 

defendants.        g^jj^j  there  are  several  defendants,  of  whom  some  appear  to  the  writ>  and 

Of.,  E.  Or.  13,  »  I  r  -^ 

r.  4.  others  fail  to  appear,  the  plaintiff  may  enter  final  judgment  as  by  the 

last  preceding  Rule  provided  against  the  defendants  so  failing  to  appear. 

Judgment  being  entered  against  any  defendant  does  not  prejudice  the 
plaintiff's  right  to  proceed  on  action  against  the  others ;  r.  10,  infra. 

Detention  of  5.  When  the  writ  is  indorsed  with  a  claim  for  detention  of  goods 

goods :  Damages.  ^ 

Of.,  E.  Or.  13,  and  pecuniary  damages,  or  either,  and  the  defendant  fails,  or  all  the 
defendants,  if  more  than  one,  fail,  to  appear,  the  plaintiff  may  enter 
interlocutory  judgment  against  such  defendant  or  defendants,  and  a 
writ  of  inquiry  may  issue  to  assess  the  value  of  the  goods  and  the 
damages,  or  either,  as  the  case  may  be,  in  respect  of  the  causes  of  action 
disclosed  by  the  indorsement  on  the  writ.  But  the  Court  or  a  Justice, 
instead  of  issuing  a  writ  of  inquiry,  may  order  that  the  value  and  the 
damages,  or  either,  shall  be  ascertained  in  any  other  way  which  the 
Court  or  Justice  directs. 

As  to  writs  of  inquiry  and  references  as  to  damages,  see  Or.  30,  r.  25,  et 
seq.  The  fee  on  sealing  a  writ  of  inquiry  is  lOs.  Rule  of  Court  6th  October, 
1903. 


Several 
defendants. 

E.  Or.  18,  r.  6. 


Liquidated 
demand  and 
detention  of 
ffoods,  and 
oamafces. 

Of.,  E.  Or.  18, 
r.  7. 


6.  When  the  writ  is  indorsed  as  in  the  last  preceding  Rule 
mentioned,  and  there  are  several  defendants,  of  whom  some  appeaj  to 
the  writ,  and  others  fail  to  appear,  the  plaintiff  may  enter  interlocutory 
judgment  against  the  defendants  so  failing  to  appear.  And  in  that 
case  the  value  of  the  goods  and  the  damages,  or  either,  as  the  case  may 
be,  may  be  assessed,  as  against  the  defendants  suffering  judgment  by 
default,  at  the  same  time  as  the  trial  of  the  action  or  issue  therein 
against  the  other  defendants.  But  the  Court  or  a  Justice  may  order 
that  instead  of  proceeding  to  such  trial,  the  value  and  the  damages,  or 
either,  shall  be  ascertained  by  a  writ  of  inquiry  as  directed  by  the  last 
preceding  Rule,  or  in  any  other  way  which  the  Court  or  Justice  directs. 

As  to  writs  of  inquiry  and  references  as  to  damage,  see  Or.  30,  r.  25. 

7.  When  the  writ  is  indorsed  with  a  claim  for  detention  of  goods 
and  pecuniary  damages,  or  either,  and  is  further  indorsed  for  a  debt  or 
liquidated  demand,  and  any  defendant  fails  to  appear  to  the  writ,  the 
plaintiff  may  enter  final  judgment  against  him  for  the  debt  or  liquidated 
demand,  with  interest  and  costs,  and  may  also  enter  interlocutory 
judgment  for  the  value  of  the  goods  and  the  damages,  or  either,  as  the 
case  may  be,  and  may  proceed  as  provided  in  Rules  5  and  6  of  this 
Order. 

As  to  writs  of  inquiry  and  reference  as  to  damages,  see  Or.  30,  r.  25. 
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8.  Any  judgment  by  default  under  this  Order  may  be  set  aside  fui""|^b* 
or  varied  by  the  Court  or  a  Justice  upon  such   terms  as  to  costs  or  «*efauit. 

^1  .  1       ^  -r        .         ,  .    ,       /»  E.  Or.  18,  r.  10. 

otherwise  as  the  Court  or  Justice  thinks  fit. 

As  to  setting  aside  judgment  by  default  of  pleading,  see  Or.  23,  r.  11 ;  by 
default  of  appearance  at  trial,  see  Or.  30,  r.  18  ;  as  to  relief  against  judgment  and 
orders,  see  Or.  34  ;  as  to  staying  proceedings,  see  Or.  38. 

The  failure  to  endorse  on  the  writ  the  day  and  month  of  service  is  not  a 
sufficient  ground  for  setting  aside  a  judgment  by  default ;  Ktllaway  v.  Emerson, 
4  Q.L.J. ,  56.  Judgment  by  default  was  set  aside  on  terms  in  Rtynolda  v.  Foden, 
2  Q.L.  J.,  41.  There  is  an  inherent  power  in  the  Court  to  prevent  an  abuse  of  its 
proceedings,  and  a  judgment  will  be  set  aside  if  the  circumstances  of  the  case 
require  it ;  Levy  <!•  Co.  v.  Bryant,  4  Q.L.  J.,  125. 

9.  In  all  actions  not  by  this  Order  otherwise  specially  provided  J^pearanoe  in 
for,  in  case  any  defendant  does  not  appear  within  the  time  limited  by  Otherwise  ^ 
the  writ  for  appearance,  the  plaintiff  may,  upon  filing  a  proper  affidavit  ^^\d««i  for. 
of  service  and  a  statement  of  claim,  proceed  in  the  action  as  if  the  ^•' ^-  ^'-  **» 
defendant  had  appeared. 

As  to  filing  statement  of  claim  in  Registry  when  no  appearance  entered,  see 
Or.  14,  r.  7. 

**  FruNG  Statement  of  Claim." — Where  a  statement  of  claim  had  not  been 
filed,  the  Court  would  not  at  the  trial  accept  the  defendant's  consent  to  be  bound 
by  the  proceedings.  The  delivery  is  imperative  ;  Emhling  v.  Perry ^  23  V.L.R.,  70. 
Under  special  circumstances  where  serious  consequences  mignt  otherwise  result, 
the  Court  at  the  trial  might  dispense  with  a  strict  adherence  to  this  rule,  but  in 
ordinary  circumstances  will  decline  to  do  so.  Any  defendant  appearing;  may  raise 
the  objection  that  the  plaintiff  is  not  then  in  a  position  to  get  a  judgment  against  a 
eo-defendant  who  has  not  appeared  by  reason  of  the  non-filing  of  a  statement  of 
claim  against  him,  if  his  presence  is  necessary  for  the  protection  of  the  party 
appearing  ;  Crowley  v.  Sandhurst  and  Northern  District  Trustees  Co.,  23  V.L.R., 
661.     See  also  Falkingham  v.  Harbinson,  24  V.L.R.,  764. 

Where  there  is  no  appearance  to  a  writ  indorsed  for  trial  without  pleading, 
the  plaintiff  should  proceed  by  filing  a  statement  of  claim  ;  as  the  provisions  of 
Or.  13  apply  only  to  cases  in  which  an  appearance  has  been  entered  ;  Machin  v. 
Edwards,  27  V.L.R.,  134. 

10.  In  any  case  in  which  a  plaintiff  enters  judgment  under  the  Effect  of 
provisions  of  this  Order  against  any  defendants  who  fail  to  appear,  the  default, 
entry  of  judgment  shall  not,  nor  shall  the  issue  of  execution  thereon,  J^mE.  Or.  13, 
prejudice  his  right  to  proceed  in  the  action  against  the  other  defendants. 

As  to  entry  of  judgment  against  one  of  several  defendants,  see  rr.  4-6. 

ORDER    XL 
Change  op  Parties. 
1 .  A  cause  or  matter  shall  not  become  abated  by  reason  of  the  abated  whwe 
marriage,  death,  or  insolvency  of  any  of  the  parties,  if  the  cause  of  conttnues!^'*^" 
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Cf.,  E.  Or.  17,     action  survives  or  continues,   and  shall  not  become  defective  by  the 
'•  ^'  assignment,  creation,  or  devolution  of  any  estate  or  title  pendente  lite. 

As  to  parties  generally,  see  Or.  2. 

In  Victoria  it  has  beei^held  that  where  the  rij(hts  of  the  parties  are  ascer- 
tained in  a  suit,  one  of  the  defendants  to  which  has  since  died,  the  Court  may 
order  the  pa3'ment  out  of  part  of  the  fund  in  Court,  without  the  suit  being 
revived  ;  Cameron  v.  M'Namara^  11  V.L.R.,  664. 

Where  after  the  date  of  a  conditional  order  for  foreclosure,  one  of  the 
defendants  has  become  insolvent,  his  assignee  must  be  joined ;  Bromfitld  v. 
Cramer,  1  A.L.R.,  152. 

After  a  liquidator  of  a  company  has  made  his  return  to  the  Registrar- 
General  in  accordance  with  sec.  129  of  the  Companies  Act  1890  (Vic),  the  Court 
has  no  jurisdiction  to  grant  an  injunction  restraining  the  dissolution  of  the 
company.  The  company  is  dead  after  the  return  made  ;  John  Birch  ds  Co,  v.  7%< 
Patent  Cork  Asphalt  Co.  Ltd.,  21  V.L.R.,  268. 

In  case  of  2.  In  case  of  the  marriage,  death,  or  insolvency,  or  devolution 

marriage,  Ac.,         /•  i  .  «   ,  - 

or  devolution  of  of  estate  by  operation  of  law,  of  any  party  to  a  cause  or  matter,  the 

e«tat«,  Court  .  f  J   f       J  » 

may  order         Couit  or  a  Justice  may,  if  it  is  necessary  for  the  complete  settlement  of 

succesMor  to  be  .  . 

"""^ed*  ^^  ^^  *^^  ^^®  questions  involved,  order  that  the  husband,  personal  repre- 

notice.  sentative,  trustee,  or  other  successor  in  interest,  if  any,  of  the  party 

shall  be  made  a  party,  or  shall  be  served  with  notice  in  such  manner 

and  form  as  hereinafter  prescribed,  on  such  t^rms  as  are  just,  and  may 

make  such  order  for  the  disposal  of  the  cause  or  matter  as  is  just. 

As  to  obtaining  of  such  order  ex  parte,  see  r.  4,  it\fra  ;  as  to  service  upon 
continuing  and  new  parties  of  order  and  indorsement  thereon  of  notice  requiring 
entry  of  appearance,  r.  6,  infra  ;  as  to  discharge  of  order  on  application  of  person 
affected,  see  rr.  6,  7,  infra. 

In  case  of  3.  In  case  of  an  assignment,  creation,  or   devolution  of  any 

creation,  or        estate  or  title  pendente  lite,  the  cause  or  matter  may  be  continued  by 

devolution  of  .  ,      i 

estate  or  title,     or  against  the  pei*son  to  or  upon  whom  the  estate  or  title  has  come  or 

action  may  be  *^  '^ 

continued.  devolved. 

E.  Or.  17,  r.  8. 

Order  to  carry  4.  When  by  reason  of  marriage,  death,  or  insolvency,  or  any 

on  proceedings.  "^ 

Cf  E.  Or  17      other  event  occurring  after  the  commencement  of  a  cause  or  matter, 


.  4. 


and  causing  a  change  or  transmission  of  interest  or  liability,  or  by 
reason  of  any  person  interested  coming  into  existence  after  the  com- 
mencement of  the  cause  or  matter, .  it  becomes  necessary  or  desirable 
that  any  person  not  already  a  party  should  be  made  a  party,  or  that 
any  person  already  a  party  should  be  made  a  party  in  another  capacity, 
an  order  that  the  proceedings  shall  be  carried  on  between  the  con- 
tinuing parties  and  the  new  party  may  be  obtained  ex  parte,  either  by 
any  continuing  party,  or  by  any  person  who  is  made  a  party,  on  appli- 
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cation  to  the  Court  or  a  Justice,  upon  an  allegation  of  such  change,  or 
transmission  of  interest  or  liability,  or  of  such  person  interested  having 
come  into  existence. 

If  the  party  applying  to  be  made  ^  party  as  plaintiff  is  an 
infant,  the  application  must  be  made  by  him  by  his  next  friend. 

As  to  service  on  new  parties  of  the  order  continuing  proceedings  and  the 
iDdorsement  thereon  of  notice  requiring  entry  of  appearance,  see  r.  5,  infi'a  ;  as  to 
discharge  of  order  on  application  of  person  affected,  see  rr.  6,  7  ;  as  to  appointment 
of  next  friend,  see  Or.  2,  rr.  Id,  16 ;  as  to  appearance  by  infant,  see  Or.  9,  rr.  13, 14. 

With  respect  to  a  similar  Victorian  rule,  Or.  17,  r.  4,  Williams,  J.,  observed  : 
"  I  am  inclined  to  think  that  that  rule  applies  only  to  cases  where  an  event  has 
happened  which  involves  a  transfer  of  interest  by  operation  of  law,  i.e.,  the  words 
*  or  any  event,'  are  ejtisdem  gerieris,  and  mean  something  about  which  there  is  no 
doubt,  which  in  law  operates  to  effect  a  change  or  transfer  of  interest.  This  is 
borne  out  by  the  subsequent  words,  by  reason  of  any  person  interested  coming  into 
existence  after  the  commencement  of  the  cause  or  matter.  I  am  not  firmly  wedded 
to  that  opinion,  but  that  is  the  inclination  of  my  opinion  "  ;  Ood/rey  v.  Forrest^  19  • 
19  V.L.R.,  395.  It  is  no  objection  to  the  adding  of  executors  as  parties  that  the 
proceedings  were  instituted  nnder  an  assumed  designation  ;  The  Trent  Brewery  v. 
Lehane,  21  V.L.R.,  283. 

On  the  death  of  a  defendant  against  whom  a  judgment  with  costs  had  been 
obtained,  and  which  has  not  been  satisfied  before  the  death,  an  application  for 
leave  to  add  his  executors  as  parties  to  the  action  should  be  made  ex  parte  ; 
Chambers  v.  Farrar^  14  V.L.R.,  561.  Where  an  interim  injunction  had  been 
granted  against  the  Registrar  of  Titles,  who  subsequently  resigned  his  position  as 
Registrar,  an  order  was  made  that  his  successor  be  defendant  in  his  place  ;  Henry 
V.Dick,  18A.L.T.,  108. 

5.  Every  order  made  under  the  last  preceding  Rule  shall,  unless  service  of  order 
the  Court  or  Justice  dtherwise  directs,  be  served  upon  the  continuing  action. 
parties,  and  also  upon  each  such  new  party,  unless  the  person  making  ^A'.^  ^^'  ^^' 
the  application  is  himself  the  only  new  party ;  and  the  order  shall 

from  the  time  of  such  service,  subject  nevertheless  to  the  next  two 
following  Rules,  be  binding  on  the  person  served  therewith ;  and  every 
person  served  therewith  who  is  not  already  a  party  to  the  cause  or 
matter  shall  be  bound  to  enter  an  appearance  thereto  within  the  same 
time  and  in  the  same  manner  as  if  he  had  been  served  with  a  writ  of 
summons.  Notice  of  such  obligation  to  appear  shall  be  indorsed  on 
the  order  before  service. 

As  to  time  limited  for  appearance  to  writ,  see  Or.  4,  r.  10 ;  as  to  entry  of 
appearance,  see  Or.  9  ;  as  to  service  of  documents  generally,  see  Or.  47. 

6.  When  any  person  who  is  under  no  disability,    or   who  is  Application  to 

•^     *^  *"  discharp^e  order 

under  no  disability  other  than  coverture,   or  who,   being  under  some  ^y  peraon  under 
disability  other  than  coverture,  has  a  guardian  ad  litem  in  the  cause  or  g^jjjjfan. 

matter,  is  served  with  an  order  made  under  Rule  4  of  this  Order,  he  Cf.,  e.  or.  i7, 
'  *         r.  6. 
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By  person  under 
disability, 
havinir  no 
guardian. 

E.  Or.  17,  r.  7. 


Death  of  aole 

§laintiif  or 
efendant. 

Cf.,  E.  Or.  17, 

r.  8. 


may  apply  to  the  Court  or  a  Justice  to  discharge  or  vary  the  order  at 
any  time  within  eight  days  after  the  time  allowed  for  appearance. 

As  to  computation  of  the  time  limited  by  this  rule,  see  Or.  45. 

7.  When  any  pei*son  who  is  under  any  disability  other  than 
coverture,  and  has  no  guardian  ad  litem  in  the  cause  or  matter,  is 
served  with  an  order  made  under  Rule  4  of  this  Order,  he  may  apply 
to  the  Court  or  a  Justice  to  discharge  or  vary  the  order  at  any  time 
within  eight  days  after  the  time  allowed  for  the  appearance  of  his 
guardian  ad  litem  when  duly  appointed ;  and  until  the  period  of  eight 
days  has  expired  the  order  shall  have  no  force  or  effect  as  against  the 
last-mentioned  person. 

As  to  computation  of  time  limited  by  this  rule,  see  Or.  45. 

8.  When  the  plaintiff  or  defendant  in  a  cause  dies,  and  the 
cause  of  action  survives,  but  the  plaintiff  or  the  person  entitled  to 
proceed  fails  to  proceed,  the  defendant,  or  the  person  against  whom  the 
cause  may  be  continued,  may  apply  to  a  Justice  for  an  order  requiring 
the  plaintiff  or  the  person  entitled  to  proceed  to  do  so  within  such 
time  as  is  ordered  :  And  in  default  the  Justice  may  order  the  cause  to 
be  dismissed  for  want  of  prosecution,  with  or  without  costs,  as  in  other 
cases. 

For  dismissal  for  want  of  prosecution,  through  default  of  pleading,  see  Or.  23, 
r.  1  ;  through  failure  to  give  notice  of  trial,  see  Or.  .30,  r.  7. 


ORDER  XII. 


Summons  for  Directions. 


Summons  for 
directions. 

Ct,  E,  Or.  30. 
r.  1. 


1.  Any  party  to  an  action  may,  at  any  time  after  the  appear- 
ance of  any  defendant  who  is  affected  thereby,  take  out  a  general 
summons  for  directions. 

The  summons  shall  specify  the  matters  as  to  which  directions 
are  desired,  and  shall  be  addressed  to  and  served  upon  all  such  parties 
to  the  acticm  as  may  be  affected  thereby. 

As  to  authority  for  applications  for  directions  being  heard  in  Chambers, 
see  Jud.  Acty  sec.  16;  and  by  a  State  Judge;  t6.,  sec.  17.  This  order  applies 
only  where  an  appearance  has  been  entered  by  a  defendant. 

As  to  application  by  party  to  whom  summons  is  addressed  for  directions  as 
to  interlocutory  proceedings  ;  vide,  r.  5,  infra.  The  summons  must  be  served  two 
clear  days  before  the  return  day  thereof ;  Or.  40,  r.  5.  Any  subsequent  appli* 
cation  shall  be  made  by  summons,  which  shall  be  set  down  for  further  hearing  on 
two  days*  notice  ;  r.  6,  infra.  The  fee  payable  on  sealing  a  summons  for  directioDB 
is  5s.  ;  Rule  of  Court  6th  October,  1903. 
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The  above  rule,  like  that  formerly  in  force  in  Victoria,  is  permissive. 
Under  the  present  Victorian  r.  1,  Or.  30,  it  is  obligatory,  as  in  England,  to  take 
out  a  summons  for  directions.  The  cases  decided  under  both  rules,  however,  are 
here  quoted,  but  the  decisions  under  the  former  Victorian  rules  must  not  be  taken 
as  indicating  the  present  Victorian  practice. 

Object  of  Summons. — A  general  summons  for  directions  is  the  proper 
way  to  raise  all  matters  between  the  parties.  Under  it  any  matter  can  be  brought 
under  the  notice  of  the  Judge  up  to  the  time  of  trial ;  Nicholson  v.  Roff^  6  A.L.T., 
203.  It  should  be  taken  out  in  all  cases,  and  a  party  taking  out  a  special  summons 
for  a  matter  which  might  have  been  included  in  a  general  summons  will  have  to 
pay  the  costs  occasioned  by  it;  Laffy  v.  Dougharty,  6  A.L.T.,  251  ;  Forsyth  v. 
President,  d-c,  of  the  Shire  of  Dundoi,  7  A.L.T.,  45;  Australian  M,  L,  F.  Co, 
Ltd.  V.  London  Chartered  Bank,  7  A.L.T.,  65;  NicholU  v.  Crispe,  8  A.L.T.,  1 ; 
Watkim  v.  Whiting,  8  A.L.T.,  11  ;  Danby  v.  Mayor  of  Melbourne,  27  V.L.R.,413. 
See  also  r.  6,  infra,  and  "S'ictorian  practice  thereunder,  and  r.  7,  infra.  The  object 
of  the  order  was  to  prevent  costs  by  holding  out  an  inducement  to  the  taking  out  of 
an  omnibus  summons  at  the  earliest  possible  stage  of  the  action  ;  Caron  v.  Caron, 
8  A.L.T.,  65.  On  the  return  of  a  summons  for  directions  the  parties  should,  as 
far  as  possible,  attend  with  their  respective  cases  reasonably  prepared  so  that  all 
points  arising,  or  which  may  be  likely  to  arise  in  the  proceedings,  should  be  dealt 
with  on  the  first  application.  Any  subsequent  application  will  be  at  the  risk  of 
the  party  applying  as  to  costs  ;  Dunkley  v.  Hill,  22  A.L.T.,  139. 

Failure  to  appear  at  Hearing.— Where  the  plaintiff  takes  out  a 
summons  for  directions  in  an  action  to  which  the  defendant  has  entered  an 
appearance,  and  at  the  hearing  of  the  summons  for  directions  the  defendant  does 
not  appear,  the  proper  order  to  make  is  to  direct  the  defendant  to  deliver  his 
defence  within  a  limited  time,  and  otherwise  to  adjourn  the  summons ;  Ttoomey 
V.  jro&A,27V.L.R.,723. 

2.  Upon  the  hearing  of  the  summons,  the  Court  or  Justice  shall,  ^"**i|2in^'^ 
so  far  as  practicable,  make  such  order  as  is  just  with  respect  to  all  the  cf.,  E.  Or.  so, 

r.  2. 

interlocutory  proceedings  to  be  taken  in  the  action  before  the  trial,  and 
as  to  the  costs  of  such  proceedings,  and  more  particularly  with  respect 
to  the  following  matters  : — Pleading,  particulars,  admissions,  discovery, 
interrogatories,  inspection  of  documents,  inspection  of  real  or  personal 
property,  examination  of  witnesses,  place  and  mode  of  trial. 

The  operation  of  these  Rules  with  respect  to  proceedings  to  be  taken  as  to 
any  matters  particularly  specified  in  this  rule  is  subject  to  any  direction  given 
upon  the  summons  for  directions  ;  r.  8,  infra.  The  Justice  may  thus  modify  the 
Roles  by  an  order  made  on  the  hearing  of  the  summons.  As  to  pleading,  see 
Or.  14,  et  seq.  ;  as  to  particulars,  see  Or.  15  ;  as  to  admissions,  see  Or.  27  ;  as  to 
discovery,  see  Or.  26 ;  as  to  inspection,  see  Or.  26  ;  as  to  examination  of  witnesses, 
see  Or.  31  ;  as  to  place  and  mode  of  trial,  see  Or.  30. 

Striking  out  Pleading.— Holroyd,  J.,  stated  in  Smith  v.  President  d,'C.  of 
the  Shire  of  St.  Amaud,  8  A.L.T.,  53,  that  he  did  not  know  of  any  authority  for 
taking  an  application  to  strike  out  pleading  under  a  general  summons  for  directions. 
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In  Mil807i  V.  Strickland,  8  A.L.T.,  90,  Higinbotham,  CJ.,  remarked:  "It 
(Or.  XXX.,  r.  1)  applies  to  all  proceedings  previous  to  trial.  Every  application 
previous  to  trial  can  be  taken  under  a  general  summons  for  directions.  I  certainly 
think  an  application  to  strike  out  a  pleading  can  be  brought  under  a  general 
summons." 

Interrooatories  and  Discovery. — Under  the  repealed  Victorian  Order 
30,  it  was  held  that  applications  for  leave  to  deliver  interrogatories  and  for  dis- 
covery of  documents  ought  to  be  made  on  the  general  summons  for  directions ; 
Weigall  v.  Macphersoiiy  6  A.L.T.,  250;  Australian  J/.  L.  F.  Co,  Ltd.  v.  London 
Chartered  Bank,  7  A.T^.T.,  65.  The  Victorian  Judges  decided  that  applications  of 
this  nature  when  not  brought  under  a  general  summons  for  directions  should  be 
made  ex  parte,  and  that  a  special  summons  ought  not  to  be  taken  out ;  Weigall  v. 
Macpherson,  6  A.L.T.,  250 ;  Watson  v.  Watson,  7  A.L.T.,  139  ;  Crowihtr  v.  Robb,  8 
A.L.T.,  23.  Application  was  made  by  summons  for  directions,  on  behalf  of  the 
defendant,  for  discovery  and  interrogatories.  The  summons  was  granted,  the 
interrogatories  not  to  be  delivered  until  after  the  discovery  was  made,  which  was  to 
be  done  within  fourteen  days  ;  Davey  v.  Harcourt,  7  A.L.T.,  73. 

Since  the  new  rules  were  passed  it  has  been  held  that  where  upon  a  summons 
for  directions  taken  out  by  the  plaintiff  an  order  was  made  (inter  aXia)  to  the  effect 
that  the  plaintiff  and  defendant  be  mutually  at  liberty  to  deliver  interrogatories, 
there  need  be  no  service  of  the  order  for  interrogatories  by  the  defendant  on 
the  plaintiff ;  Johnston  v.  The  Equitable  L.  A.  Socy.  of  the  U.  S.,  28  V.L.R.,  75. 
It  has  been  held  that  no  affidavit  is  necessary  upon  which  to  base  an  application 
for  discovery  and  inspection  of  documents  before  delivery  of  a  statement  of  claim, 
but  the  Judge  in  granting  such  application  may  act  upon  the  facts  as  stated 
by  counsel  from  their  instructions;  Smith  v.  JN'^w?  Dempsey^s  G.M.  Co.,  29 
V.L.R..  100. 

Examination  op  Witnesses.— On  a  summons  for  directions  a  plaintiff, 
who  after  the  issue  of  a  writ  left  Queensland  with  her  huslmnd  to  reside  per- 
manently in  England,  was  on  her  own  application  granted  an  order  that  she  and 
another  witness  might  be  examined  in  Sydney  before  an  examiner  ;  Stenger  v. 
Mathias  (1903),  Q.W.N.,  46. 

A  general  summons  taken  out  on  behalf  of  plaintiff,  asked  for  leave  to 
deliver  interrogatories,  and  for  a  commission  to  examine  witnesses  abroad,  and 
for  further  directions.  On  the  hearing  of  the  summons  it  was  intimated  that  the 
interrogatories  were  not  required,  and  that  the  only  question  was  the  issue  of  the 
commission,  which  the  Judge  refused  and  dismissed  the  whole  summons.  On  appeal 
it  was  held  that  the  Judge  was  right  in  dismissing  the  whole  summons  ;  Bistnondo 
V.  Bismondo,  12  V.L.R.,  101. 

Mode  of  Trial.— The  Victorian  rule  means  that  the  party  who  desires  a 
jury  indicates  such  desire  at  the  stage  of  summons  for  directions  and  does  not  in 
any  way  alter  the  rights  of  the  parties  ;  Josephs  v.  Cole,  28  V.L.R.,  719. 

As  to  power  of  Court  or  Justice  to  order  a  trial  with  a  jury,  see  H.C.P. 
Act,  sec.  12,  Or.  30,  r.  2. 
Adjournment.  3.  The  further  hearing  of  the  summons  shall  be  adjourned  from 

Q.  Or.  20,  r  3.      ^j^^  ^^  ^-^^^  ^j^^jj  ^^iq  conclusion  of  the  action. 

As  to  subsequent  applications,  see  rr.  6,  7. 
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4.  No  affidavit  shall  be  made  or  used  on  the  hearing  of  the  no  affidavit 
summons  except  by  special  order  of  the  Court  or  Justice.  q^  g  q^*  ^ 

5.  On  the  hearing  of  the  summons,  any  party  to  whom  the  Parties  to  apply 
summons  is  addressed  shall,  so  far  as  practicable,  apply  for  any  order  or  '^^  ****'*^****"*- 
directions  as  to  any  interlocutory  matter  or  proceeding  in  the  action  >••  ^• 
which  he  desires. 

6.  When  such  a  summons  has  been  taken  out,  any  application  subsequent 

.  applioations. 

subsequent  to  the  first  hearing  of  the  summons  for  any  directions  as  to  qj  ^  q^  ^q 
any  interlocutory  matter  or  proceeding  by  any  party  shall  be  made  ^'  ^' 
under  the  summons,  which  shall  be  set  down  for  further  hearing  on  two 
clear  days*   notice    to   the   other   party,    stating   the   nature   of   the 
order  or  directions  intended  to  be  asked  for. 

As  to  adjourning  the  hearing  of  the  summons  from  time  to  time,  see  r.  3, 
supra. 

The  practice  of  the  Court  in  Victoria  under  Or.  XXX.  (1900),  r.  5,  the 
corresponding  rule,  has  thus  been  stated  by  A'Beckett,  J.  : — **I  have  been  asked 
in  this  Court  by  counsel  to  state  the  views  of  the  Bench  as  to  the  proper  practice 
under  rule  5  of  Order  30.  It  is  a  small  matter,  but  there  is  doubt  in  the  profes- 
sion as  to  the  mode  of  applying  thereunder.  Supposing  an  order  for  directions  has 
been  made  directing  interrogatories  or  particulars  to  be  delivered,  and  then  the 
answers  to  the  interrogatories  are  insufficient  or  the  particulars  defective,  it  has 
been  said  in  such  cases  that  the  more  convenient  course  is  to  apply  by  an  ordinary 
summons,  instead  of  interposing  the  delay  occasioned  by  the  two  days'  notice 
required  under  rule  5.  The  construction  which  has  been  put  upon  this  rule  by  the 
Bench  is  that  it  would  be  unnecessary,  in  such  cases  as  I  have  mentioned,  to  give 
the  two-days'  notice  ;  the  parties  may  apply  by  summons,  and  this  direction  in 
the  rule  is  only  to  apply  as  to  matters  which  might  have  been  included  in  the 
original  summons  for  directions.  I  state  now,  after  consultation  with  other 
members  of  the  Bench,  that  this  may  be  accepted  as  the  correct  practice,  and  that 
these  matters  and  matters  of  this  sort  may  be  brought  before  the  Court  by  way  of 
summons.  Speaking  for  myself,  supposing  the  notice  had  been  given  instead  of 
the  summons  being  taken  out,  I  should  not  refuse  to  deal  with  it  on  that  account.'' 
In  re  A.B,,  27  V.L.R.,  128.  The  summons  for  directions  should  be  entirely 
disposed  of  by  the  Judge  who  hears  it,  and  should  not  be  adjourned  unless  it 
exhibits  some  complications.  If  it  be  not  so  adjourned  any  further  applications 
for  directions  by  any  party  should  be  by  notice  and  not  by  summons,  and  need 
not  necessarily  be  made  to  the  Judge  who  heard  the  summons  for  directions  ;  " 
Melbourne  and  Metropolitan  Board  of  IVorks  v.  Melbourne  T,  d:  0.  Go,  Ltd,y  27 
V.L.R.,  174. 

7.  Any  application  by  any  party  which  might  have  been  made  coste  of 
at  the  first  hearing  of  the  summons  shall,  if  granted  on  any  subsequent  application, 
application,  be  granted  at  the  costs  of  the  party  applying,  unless  the  ^  ^ 
Court  or  Justice  is  of  opinion  that  the  application  could  not  properly 
have  been  made  at  the  first  hearing  of  the  summons. 

As  to  costs,  see  note  to  r.  1 ,  supra, 
u.c.  18 


Cf.,  E.  Or.  80, 
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Effect  of  order. 
Q.  Or.  20,  r.  8. 


8.  The  operation  of  these  Rules  with  respect  to  the  proceedings 
to  be  taken  by  the  parties  as  to  any  of  the  matters  particularly 
specified  in  Rule  2  of  this  Order  shall  be  subject  to  any  direction.^^ 
given  upon  the  summons  for  directions. 

The  matters  specified  in  rule  2  are :— Pleading,  particulars,  admissioiu, 
discovery,  interrogatories,  inspection  of  documents,  inspection  of  real  and  personal 
property,  examination  of  witnesses,  place  and  mode  of  trial. 


Indorsement. 

Cf.,  E.  Or.  18a, 
r.  1. 


Notice  of  trial. 

Cf.,  E.  Or.  18a, 
rr.  2, «. 


Defendant  may 
apply  for 
statement  of 
t'laim. 

Cf.,  E.  Or.  18a, 
r.  3. 


ORDER  XIIL 
Trial  without  Pleadings. 

1.  When  the  indorsement  of  the  writ  of  summons  in  an  action 
contains  a  statement  sufficient  to  give  notice  of  the  nature  of  the 
plaintiff's  claim  or  of  the  relief  or  remedy  sought  in  the  action,  the 
plaintiff  may  also  indorse  on  the  writ  a  notice  stating  that  if  the 
defendant  appears  the  plaintiff  intends  to  proceed  to  trial  without 
pleadings. 

As  to  indorsement  of  writ  of  summons,  see  Or.  4  ;  as  to  power  of  Court  or 
Justice  to  direct  trial  of  issues,  see  H.C.P.  Act,  sees.  13,  14 ;  as  to  trial  of 
questions  of  law  and  of  fact  without  pleadings,  see  Or.  29. 

2.  When  the  writ  is  so  indorsed,  no  pleadings  shall  be  required 
or  delivered,  except  by  order  of  the  CJourt  or  a  Justice ;  and  the 
plaintiff  may,  at  the  expiration  of  ten  days  after  appearance,  serve 
notice  of  trial  without  pleadings. 

As  to  computation  of  time  limited  by  this  rule,  see  Or.  45  ;  as  to  notice  of 
trial  generally,  see  Or.  30,  r.  7,  et  seq. 

In  Victoria  a  corresponding  rule  was  held  to  apply  only  to  cases  where  an 
appearance  had  been  entered  by  the  defendant,  and  that  where  there  was  do 
appearance  to  a  writ  claiming  specific  performance,  and  which  was  indorsed  with 
notice  that  if  the  defendant  appeared  the  plaintiff  intended  to  proceed  to  trial 
without  pleadings,  that  the  plaintifiPs  proper  course  was  to  file  a  statement  of  claim 
and  proceed  as  directed  by  Or.  1.3,  r.  12  (Vic.) ;  Machin  v.  Edwards^  27  V.L.R., 
134  (Hood,  J.)  In  Queensland,  Griffith,  C.J.,  held  that  where  the  writ  is  indorsed 
for  trial  without  pleadings,  the  action  must  go  to  trial  and  cannot  be  set  down  on 
motion  for  judgment ;  Allen  v.  Alltny  1902  S.R.  (Q.).  306. 

3.  When  the  writ  is  so  indorsed,  the  defendant  may,  within  ten 
days  after  appearance,  apply  to  a  Justice  for  an  order  for  the  delivery 
of  a  statement  of  claim,  and  on  such  application  the  Justice  may  order 
that  a  statement  of  claim  shall  be  delivered,  in  which  case  the  action 
shall  proceed  as  if  no  such  indorsement  had  been  made  j  or  may  order 
that  the  action  shall  proceed  to  trial  without  pleadings.  In  the  latter 
case,  the  Justice  may,  if  he  thinks  fit,  further  order  that  either  party 
shall  deliver  particulars  of  his  claim  or  defence  within  a  time  to  be 
specified  in  the  order. 
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As  to  raising  special  defences,  see  r.  5,  infra ;  as  to  particulars,  see  r.  4, 
infra^  and  Or.  15  ;  as  to  statement  of  claim,  see  Or.  16  ;  ad  to  discovery,  see 
note  to  Or.  26,  r.  8. 

4.  If  the  Justice  orders  that  the  action  shall  proceed  to  trial  Particulars. 

Cf    EL  Oc  18ft 

without  pleadings,  and  makes  no  order  as  to  particulars,  all  defences  r.  V. 
shall  be  open  at  the  trial  to  the  defendant. 

When  particulars  are  oitlered  to  be  delivered,  the  parties  shall 
be  bound  by  the  particulars  so  far  as  regards  the  matters  in  respect  of 
which  the  order  for  particulars  is  made. 

As  to  notice  of  special  defences,  see  r.  5,  in/ra  ;  as  to  particulars,  see  Or.  15. 

5.  When  the  writ  is  so  indorsed,  and  the  defendant  does  not  Special  defences, 
make  application  under  Rule  3  of  this  Order,  he  shall  not  be  allowed  ^''5,  *    ^'    ^' 
to   rely  on   a  set-off  or  cross-claim,  or  on   the   defence   of    infancy, 
coverture,  fraud,  a  Statute  of  Limitations  or  discharge  under  the  laws 

relating  to  bankruptcy  or  insolvency,  unless  within  ten  days  after 
appearance  he  gives  notice  to  the  plaintiff,  stating  the  defence  upon 
which  he  so  relies,  and,  in  the  case  of  a  set-off  or  cross-claim,  or  of  the 
defence  of  fraud,  giving  particulars  thereof ;  but  all  other  defences 
shall  be  open  at  the  trial  of*  the  defendant. 

If  the  plaintiff  sets  up  in  reply  to  a  set-off  or  cross-claim  any 
such  defence  as  hereinbefore  enumerated,  he  shall  give  like  notice  thereof 
to  the  defendant  before  giving  notice  of  trial. 

As  to  pleading  by  way  of  set-off  and  cross-action,  see  Or.  14,  r.  3. 
*The  word  "of"  is  a  misprint ;  see  corresponding  rule  in  Queensland,  Or.  21,  r.  5. 

ORDER    XIV. 
Pleading  Generally. 
1.  Every  pleading  shall  contain  a  statement,  as  brief  as  the  Pleading  to 

state  material 

nature  of  the  case  allows,  setting  out  the  material  facts  on  which  the  facta  and  not 

evidence. 

party  pleading  relies  to  support  his  claim  or  defence,  as  the  case  may  costs  of  prolix 
be,  but  not  the  evidence  by  which  they  are  to  be  proved ;  and  shall,  ^^  g"^'  ^g 
when  necessary,  be  divided  into  paragraphs,  numbered  consecutively,  "•  - "*• 
and  each  containing,  as  nearly  as  may  be,  a  separate  allegation.     Dates, 
sums,  and  numbers  may  be  expressed  in  figures  or  in  words.     Every 
pleading  shall  be  signed  by  the  solicitor  of  the  party,  or  by  the  party 
himself  if  he  sues  or  defends  in  person. 

The  Court  or  a  Justice  in  adjudging  the  costs  of  the  action  shall 
at  the  instance  of  any  party,  and  may  without  any  request,  inquire 
into  any  unnecessary  prolixity,  and  may  order  the  costs  occasioned  by 
the  prolixity  to  be  borne  by  the  party  responsible  for  it. 
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No  pleading  is  defective  on  technical  ground  of  want  of  form  ;  r.  28,  infra. 
Where  further  particulars  are  necessary  the  Court  or  Justice  may  order  them,  see 
Or.  15  ;  as  to  statement  of  claim,  see  Or.  16  ;  defence  or  cross-claim,  see  Or.  17 ; 
reply  and  subsequent  pleadings.  Or.  19  ;  matters  pending  action.  Or.  20 ;  demurrer, 
Or.  21 ;  default  in  pleadings.  Or.  23  ;  amendment,  Or.  24  ;  H.C.P.  Act,  ss.  23,  24 ; 
as  to  pleading  to  a  return  to  a  writ  of  mandamus,  see  Or.  41,  r.  21  ;  pleadings  in 
prohibition,  Or.  41,  r.  27  ;  as  to  information  of  qiio  warranto  And,  defence  and  subse- 
quent proceeding,  see  Or.  41,  r.  34,  el  seq.  Paragraphs  containing  evidence  may 
be  struck  out ;  see  note  to  r.  31,  infra. 

Material  Facts. — The  statement  of  claim  should  contain  the  material  facts ; 
Rudduch  V.  Clarke,  6  A.L.T.,  45.  The  precise  nature  of  a  representation  alleged  to 
be  fraudulent  is  a  material  fact,  which  should  not  be  omitted  from  the  statement 
of  claim  ;  Desailly  v.  Hanif  6  A.L.T.,  21.  In  a  statement  of  claim  for  the  recovery 
of  a  statutory  penalty,  it  is  not  necessary  to  allege  that  the  act  was  done  contra 
formam  slatiUi ;  Attorney -Qeneral  v.  Syme,  11  V.L.R.,  544.  The  question  of 
whether  an  agreement  is  in  writing  or  not  is  a  material  fact,  and,  as  such,  ought 
to  be  set  out;  Coldwell  v.  Hehir,  11  A.L.T.,  57;  CiUtance  v.  Thompson,  10 
A.L.T.,  40.  A  pleading  in  the  form  indicated  by  Rules  of  (yourt  is  good,  however, 
even  though,  in  alleging  a  contract,  it  fails  to  set  forth  whether  the  contract  was 
verbal  or  written.  Particulars  of  these  facts  will,  however,  be  ordered  to  be  given ; 
O'Day  V.  Reid  <fc  Co.  Ltd.,  24  V.L.R.,  67.  Matters  which  go  merely  to  the  question 
of  costs  are  not  material  facts  for  pleading  ;  Bicketts  v.  Fraser,  8  A.L.T.,  21 ; 
Sundercombe  v.  Stnbb,  15  V.L.R.,  509.  It  is  not  sufficient  that  the  allegation  of  a 
material  fact  may  be  inferred  from  the  heading  of  the  writ.  Such  a  fact  must  be 
pleaded  in  the  statement  of  claim  itself;  Bontock  v.  Edgar,  24  V.L.R.,  677.  A 
statement  of  claim  alleging  negligence  on  the  part  of  a  defendant  discloses  no 
cause  of  action  unless  it  also  alleges  a  duty  owing  by  the  defendant  to  the  plaintiff, 
and  a  breach  thereof ;  Cotter  v.  Buchanan,  2  A.L.R.,  301.  As  to  two  defendants 
being  sued  in  respect  of  same  tort  in  one  action,  see  Mendoza  v.  Mayor  d?c.  of 
Melbourne  and  the  Metropolitan  Board  of  Works,  22  V.  L.  R. ,  61 1 .  If  a  gift  is  reUed 
on  the  motive  of  the  giver  is  not  a  material  fact.  The  mere  circumstance  that  certain 
facts  make  it  probable  that  a  gift  would  be  made  does  not  make  them  material 
facts  ;  McNaughton  v.  Chimside,  19  A.L.T.,  121.  In  a  suit  brought  to  impeach  a 
grant  from  the  Oown,  the  claim  must  set  out  a  distinct  ground  of  forfeiture  as  a 
foundation  of  its  prayer;  Attorney -General  v.  Ooldsmith,  15  V.L.R.,  638.  A 
paragraph  in  a  claim  will  not  be  allowed  to  stand  because  it  is,  or  might  be,  a 
material  statement  with  reference  to  an  application  proposed  to  be  made  for  an 
interlocutory  judgment ;  Floriiis  v.  The  Bank  of  Vict07^,  17  V.L.R.,  183.  Where 
a  plaintiff's  claim  was  for  money  lent  and  interest,  and  the  statement  of  claim  did 
not  show  that  the  lending  was  in  Victoria,  or  that  the  repayment  was  to  be  made 
in  Victoria,  it  was  held  the  statement  of  claim  was  sufficient,  and  it  lay  on  the 
defendant,  if  it  was  part  of  the  answer  that  the  contract  was  made  or  to  be  per- 
formed out  of  the  country,  toalUege  that  fact ;  Morrison  v.  N,  Z.  L.  Jc  M.  A.  Co. 
Ltd.,  22  V.L.R..  209  ;  (1898)  AC,  349.  In  an  action  against  a  shire  council  for 
misfeasance  it  is  necessary  in  Victoria  for  the  plaintiff  to  alles^e  that  he  is  a  rate- 
payer or  a  councillor,  or  has  an  interest  in  the  shire ;  Dob»on  v.  Shire  of  Femtru 
Qully,  17  V.L.R.,  606.  In  Victoria  it  would  appear  that  a  plaintiff  who  sues  » 
married  woman  must  allege  in  his  statement  of  claim  that  the  defendant  had 
separate  property  at  the  time  the  contract  sued  upon  was  made ;  Frethold  L  cfc  B, 
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Co.  of  Australia  Ltd,  v.  Mercer^  17  A.L.T.,  40.  Where  a  defendant  is  sued  in 
the  writ  m  a  representative  capacity  the  statement  of  claim  should  allege  that  he 
is  sued  in  such  capacity ;  Bennick  v.  Robertson ,  20  V.L.R.,  165. 

As  to  what  allegations  are  necessary  in  an  action  against  trustees  for  wilful 
default,  see  Hutchings  v.  Snoioden^  23  V.L.R.,  118. 

In  an  action  for  oral  defamation,  the  defendant  pleaded  facts  excusing  the 
publication,  using  the  words  of  sub-sees.  3,  4,  5  of  sec.  17  of  the  Defamation  Law  of 
Queensland,  but  without  giving  any  further  details,  it  was  held  that  the  defence  was 
properly  pleaded  ;  Sharpe  v.  WoolUy,  9  Q.L.  J.,  175.  Cf.,  Smith  v.  Musgrove^  11 
V.L.K,  440.  Inconsistent  defences  may  be  pleaded  together;  Buyolich  v. 
Vrenderberg,  9  A.L.T.,  1 ;  ColdwtU  v.  Hehir,  11  A.L.T.,  57.  A  statement  in  a 
defence  in  an  action  for  wrongs  that  the  alleged  injuries  were  occasioned  by  a 
certain  instrument,  and  that  the  defendant  had  not  the  care  and  management  of  or 
any  property  in  such  instrument,  is  not  only  an  allowable,  but  a  very  proper 
defence  to  put  on  the  record  ;  Blackburn  v.  Mayor  of  Melbourne ^  6  A.L.T.,  154. 
In  pleading  the  defence  of  lien  it  is  not  necessary  for  the  defendant  to  set  out  all 
matters  necessary  to  constitute  such  defence  ;  Bishop  v.  Gardiner,  21  V.L.R.,  750. 
It  would  appear  that  the  absolute  assignment  of  a  debt,  followed  up  with  proper 
notice,  affords,  under  the  Judicattire  Act  (Vic),  a  good  defence  to  an  action  brought 
by  the  assignor  ;  Bacon  v.  Yatchaio  Irrigation  and  Water  Supply  l^t-ust,  23  V.L.R., 
at  p.  488. 

Where  in  an  action  the  statement  of  defence,  which  had  been  drawn  by 
the  defendant,  a  foreigner,  in  person,  was  not  divided  into  paragraphs,  nor  indorsed 
as  required  by  the  Rules,  and  contained  other  irregularities,  but,  nevertheless, 
showed  a  substantial  defence,  the  technical  objection  was  set  aside,  and  the  case 
was  allowed  to  go  to  trial ;  Qaeemland  Piano  and  Warehouse  Co.  v.  Koenig, 
Queensland  Dig. ,  col.  203. 

2.  Except  in   cases   in  which   no   pleadings  are   required  the  Delivery  of 

pleodiogs. 

plaintiff  shall,  at  the  time  and  in  the  manner  prescribed  by  Order  Qf  ^  q,  iq^ 

XYI.,  deliver  to  the  defendant  a  statement  of  his  claim,  and  of  the  '*   * 

relief  or  remedy  to  which  he  claims  to  be  entitled.     The  defendant 

shall,  at  the  time  and  in  the  manner   prescribed  by  Order  XVII., 

deliver  to  the  plaintiff  his  defence,  if  any  j  and  the  plaintiff  shall,  at 

the  time  and  in  the  manner  prescribed  by  Order  XIX.,  deliver  his 

reply,  if  any,  to  the  defence. 

As  to  the  way  in  which  pleadings  should  be  delivered,  see  r.  7,  infra ;  as  to 
the  times  for  delivering  a  statement  of  claim,  see  Or.  16,  r.  4 ;  of  defence  or 
cross-claim.  Or.  17,  rr.  6,  7 ;  of  reply.  Or.  19,  r.  1.  No  delivery  of  pleadings  allowed 
in  vacation  ;  see  Or.  45,  r.  3.  For  power  of  Court  to  enlarge  or  abridge  the  time, 
ib.y  r.  6. 

3.  A  defendant  may  plead  by  way  of  set-off,  or  set  up  by  way  set-off  and 
of  cross-action,  against  the  claim  of  the  plaintiff  or  any  of  the  plaintiffs,  q^   g  q^  ig 
if  more  than  one,  any  right  or  claim  arising  out  of  the  plaintiffs  claim  ^'  ^' 

or  connected  with  it,  whether  the  set-off  or  cross-claim  sound  in 
damages  or  not ;  and  the  set-off  or  cross-claim  shall  have  the  same 
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Particulars  to  l)e 
given  in  certain 
cases. 

a.,  E.  Or.  19,  r. 
6. 


Printing 
pleadings. 

Cf.,  E.  Or.  19, 
r.  9. 

Delivery  by 
filing. 

E.  Or.  19,  r.  10. 


effect  as  a  cross-action,  so  as  to  enable  the  Court  to  pronounce  a  final 
judgment  in  the  same  action,  both  on  the  original  claim  and  on  the 
cros.s-claim.  But  the  Court  or  a  Justice  may  strike  out  a  defence  by 
way  of  set-off  or  cross-claim,  if  in  the  opinion  of  the  Court  or  Justice 
the  set-off  or  cross-claim  cannot  be  conveniently  disposed  of  in  the 
pending  action,  or  ought  not  to  l^e  allowed,  or  may  order  that  it  shall 
be  disposed  of  separately. 

As  to  right  of  cross-action,  see  Jud.  Act^  sec.  32.  As  to  reliance  on  distinct 
grounds  of  cross-claim,  r.  4.  As  to  statement  of  reliance  by  defendant  upon  facts 
or  circumstances  in  pleadings  establishing  a  right  of  cross-action,  see  Or.  17,  r.  9. 
As  to  answer  by  way  of  cross-action,  see  Or.  17,  r.  10.  As  to  judgment  for  balance, 
see  Or.  17,  r.  11.     As  to  pleading  matters  arising  pending  action,  see  Or.  20. 

When  the  Crown  proceeds  by  way  of  information  under  the  provisions  of 
the  Croicii  Bfmedies  and  Liability  Act  1890  (Vic),  a  subject  is  entitled  to  plead  a 
defence  by  way  of  set-off  against  the  claim  of  the  Crown  as  if  the  matter  were  a 
civil  action  between  subject  and  subject ;  The  Queen  v.  Officer,  20  V.L.R.,  187. 

4.  When  the  plaintiff  seeks  relief  in  respect  of  several  distinct 
claims  or  causes  of  complaint  founded  upon  separate  and  distinct 
grounds,  they  shall  be  stated,  as  far  as  may  be,  separately  and 
distinctly.  And  the  same  rule  shall  apply  where  a  defendant  relies 
upon  several  distinct  grounds  of  defence  or  cross-claim  founded  upon 
separate  and  distinct  facts. 

As  to  several  defences,  see  r.  1 2,  infra. 

5.  If  the  party  pleading  relies  on  any  misrepresentation,  fraud, 
breach  of  trust,  wilful  default,  or  undue  influence,  and  in  all  other  cases 
in  which  particulars  are  necessary,  particulars,  with  dates  and  items  if 
necessary,  shall  be  stated  in  the  pleading :  Provided  that,  if  the 
particulars  are  of  debt,  expenses,  or  damages,  and  exceed  three  folios, 
the  fact  shall  be  so  stated,  with  a  reference  to  full  particulars  already 
delivered  or  to  be  delivered  with  the  pleading. 

As  to  giving  further  particulars,  see  Or.  15. 

This  rule  is  imperative  as  to  the  insertion  of  particulars  when  fraud  and 
misrepresentation  are  alleged  ;   Vaii  v.  Gilmour,  6  A.L.T.,  168. 

Where  a  pleading  alleging  a  balance  due  did  not  state  by  what  means  that 
balance  was  arrived  at,  such  pleading  was  ordered  to  be  struck  out  as  embarrass- 
ing.    Paterson  v.  Clarion,  7  A.L.T.,  15. 

6.  Pleadings  may  be  either  printed  or  written,  or  partly  printed 
and  partly  written. 

7.  Every  pleading  or  other  document  required  to  be  delivered 
to  a  party,  or  between  parties,  shall  be  delivered  at  the  address  for 
service,  to  the  solicitor  of  every  party  who  sues  or  appears  by  a 
solicitor,  or  to  the  party  if  he  does  not  sue  or  appear  by  a  solicitor ; 
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but  if  no  appearance  has  been  entered  for  any  party,  then  the  pleading 
or  document  shall  be  delivered  by  being  filed  in  the  Registry. 

As  to  indorsement  of  address  for  service  on  originating  proceeding  and  on 
memorandum  of  appearance*  see  Or.  1,  rr.  3,  4  ;  Or.  9,  rr.  3,  4.  As  to  service 
when  no  appearance  or  no  address  for  service,  Or.  47,  r.  6.  As  to  service  of 
documents  generally,  see  Or.  47. 

The  fee  payable  on  filing  a  pleading  required  to  be  delivered  when  no 
appearance  entered  is  2s.  6d.  ;  Rules  of  Court,  October  6th,  1903. 

8.  Every  pleading  shall  be  marked  on  the  face  with  the  number  Marking 

of  the  action,  the  title  of  the  action,  the  date  of  the  day  on  which  the  **  *"  *"^'    . 

'  '  •^  E.  Or.  19,  r-  II. 

pleading  is  delivered  and  the  description  of  the  pleading,  and  shall  be 
indorsed  with  the  name  and  address  for  service  of  the  solicitor  and  agent, 
if  any,  delivering  it,  oi  the  name  and  address  for  service  of  the  party 
delivering  it  if  he  does  not  sue  or  appear  by  a  solictor. 

As  to  the  title  of  proceedings,  see  Or.  1,  r.  2  ;  as  to  title  of  actions,  see 
Or.  4,  r.  5  ;  as  to  title  of  writ  of  summons,  see  App.  No.  1  ;  as  to  address  for 
service,  see  Or.  1,  rr.  3,  4. 

9.  The  defence  of  "  Not  ffuilty  by  statute  "  shall  not  be  used.      Plea  of  "Not 

^        -^      -^  guilty  by 

10.  Every  allegation  of   fact  in  any  pleading,  if   not   denied  be  used, 
specifically  or  by  necessary  implication  or  stated  to  be  not  admitted  in  JJ'j'g^-  ^^-  ^®' 
the  pleading  of  the  opposite  party,  shall  be  taken  to  be  admitted,  Specific  denial. 
except  as  against  an  infant  or  a  person  of  unsound  mind.  ^'    * '' 

As  to  general  denial,  see  r.  15,  infra  ;  as  to  effect  of  general  denial,  see  r. 
18,  infra,  and  effect  of  denial  of  contract,  r.  19,  infra  ;  when  denials  in  defence, 
see  Or.  17,  rr.  1-5. 

IL  An   averment   of   the    performance    or    occurrence   of  all  Conditions 

'■  precedent  to  be 

conditions  precedent  necessary  for  the  case  of  either  party  shall  be  !JU*^^?*J*^j„ 
implied  in  his  pleading :     And  when  the  performance  or  occurrence  of  P«rto"nance- 

Cf.,  E.  Or.  19, 

any  condition  precedent  is  denied,  the  condition  must,  unless  it  appears  r.  i4. 
already  by  implication,  be  distinctly  specified  in  his  pleading  by  the 
party  denying  it. 

This  rule  does  not  apply  to  statements  forming  part  of  the  cause  of  action. 
It  refers  merely  to  conditions  precedent  to  the  right  to  recover  ;  Freehold  Invest- 
Co.  V.  Afercer,  17  A.L.T.,  40. 

12.  Any   party   may,    without    leave,    plead    any   number    of  Several  defences 
separate  defences  or  other  replies  or  answers  to  the  previous  pleading  q.  or.  22,  r.  13. 
of  the  opposite  party. 

As  to  pleading  distinct  grounds  of  defence,  see  r.  5,  supra. 

13.  Each  party  must  raise  by  his  pleading  all  matters  of  fact  raise  lUi  grounds 
which  show  that  the  claim  of  the  opposite  party  is  not  maintainable,  reply. 

or   that  a  transaction  is  void  or  voidable  in  point  of  law  ;  and  all  r!'i^'  ^^'  ^^' 
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grounds  of  defence  or  reply,  as  the  case  may  be,  must  be  pleaded 
which,  if  not  raised,  would  be  likely  to  take  the  opposite  party  by 
surprise,  or  would  raise  issues  of  fact  not  arising  out  of  the  preceding 
pleadings,  as,  for  instance,  fraud,  lease,  payment,  performance,  facts 
showing  illegality  or  invalidity  of  a  contract  either  by  statute  or 
common  law,  or  a  Statute  of  Limitations. 

Ab  to  payment  into  Court  before  or  at  the  time  of  delivering  defence,  see 
Or.  18. 

Matters. — All  matters  which  show  a  claim  not  to  be  maintainable  must  be 
set  out  in  the  defence,  either  by  stating  them  as  matters  of  fact,  or  by  objecting 
on  a  point  of  law  ;  Nicholson  v.  The  Colonial  Mutual  Ins.  Co.,  13  V.L.R.,  58. 

Where  a  party  intends  to  rely  on  previous  dealings  between  the  parties  to 
add  an  unplied  term  to  a  written  contract,  he  must  set  it  out  in  his  pleadings ; 
UiHon  V.  Ghipmauy  13  A.L.T.,  239. 

Illegality  of  Contract. — A  defendant  in  an  action  to  establish  a  partner- 
ship who  wishes  to  rely  on  the  illegality  of  the  partnership,  the  nature  of  which 
appears  by  the  statement  of  claim,  must  plead  it ;  HUl  v.  Stetoarty  13  V.L.R.,  76. 
In  Queensland  it  was  held  that  the  defence  of  illegality  of  a  contract  under  The 
Suppression  of  Qamhling  Act  mast  be  specially  pleaded,  and  where  no  application 
had  been  made  to  amend  his  pleading  during  the  trial,  that  the  defendant  ought 
not  to  be  allowed  to  take  the  benefit  of  the  defence  on  a  motion  for  judgment; 
Campbell  v.  Riley,  9  Q.L.J.  (N.C.),  124. 

Statute  of  Limitations.  — These  words  in  a  corresponding  Victorian 
rule  were  held  to  mean  a  Statute  by  which  a  remedy  is  barred  after  a  certain  time 
and  not  a  Statute  which  extinguishes  a  right ;  Pearson  v.  Russdlj  9  A.L.T.,  2. 

Departure.  14.  A  pleading  shall  not  raise  any  new   ground  of  claim,  or 

E.  Or.  19,  r.  16.   contain  any  allegation  of  fact,  inconsistent  with  the  previous  pleadings 
of  the  party  pleading  it. 

A  plaintiff  cannot  in  his  reply  set  up  a  new  cause  of  action  ;  Wamoch  v.  Yic- 
torian  Railway  Commissioners,  7  A.L.T.,  54  ;  Angusv.  JenJcins,  14  V'.L.R.,  117.  He 
is  entitled  to  reply  by  traverse  or  confession  and  avoidance,  but  he  cannot  set  up  in 
his  reply  a  new  cause  of  action  altogether  on  a  different  state  of  facts,  even  although 
that  new  cause  might  have  been  pleaded  in  the  alt-emative  in  the  statement  of 
claim.  He  cannot,  in  his  reply,  allege  facts  which  contradict  and  are  inconsistent 
with  facts  set  out  in  the  statement  of  claim  ;  Green  v.  HoyfU,  14  V.L.R.,  220.  A 
reply  which  is  inconsistent  with  a  former  pleading  and  constitutes  a  departure 
will  be  struck  out ;   White  v.  Derrcent  and  Tannar  Ins,  Co.,  14  V.L.R.,  642. 

A  plaintiff  stated  in  a  reply  to  a  plea  by.  the  defendant  of  the  Statute  of 
Limitations  that  she  was  beyond  seas  when  the  defendant  took  possession.  Hdd 
that  the  paragraph  was  bad  ;  Pearson  v.  Russell,  9  A.L.T.,  2. 

In  Henderson  v.  Thome,  16  A.L.T.,  193,  it  was  held  that  where  a  plaintiff 
sets  up  a  verbal  contract  for  the  sale  of  land  and  the  defendant  raises  the  Statute 
of  Frauds  in  the  defence,  the  plaintiff  in  his  reply  can  set  up  a  memorandum  in 
writing  suflQcient  to  satisfy  the  Statute. 
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15.  It  is  sufficient  for  a  defendant  in  his  statement  of  defence  General  denial. 
to  deny  generally  any  allegations  in  the  statement  of  claim.  ^'{yf*  ^''  ^^» 

As  to  specific  denial,  see  r.  10,  supra ;  eflfect  of  denial,  see  rr.  18,  19,  wfra ; 
denial  in  defence,  see  Or.  17  ;  rr.  1-5. 

16.  When  a  party  admits  any  allegation  in  the  pleading  of  the  Confession  and 

avoidance. 

opposite  party,  and  sets  up  other  matter  in  answer  thereto,  he  must,  ^  ^y^  22,  r.  17. 
unless  he  amends  his  pleading,  plead  the  other  matter  specifically  in  a 
further  pleading. 

As  to  amendment  of  pleadings,  see  Or.  24. 

1 7.  Either  party  may,  in  any  pleading  subsequent  to  defence,  joinder  of  issue, 
join  issue  upon  the  last  preceding  pleading  of  the  opposite  party.    Such  ^^'{^  ^^'  ^*' 
joinder  of  issue  shall  operate  as  a  denial  of  every  material  allegation  of 

fact  in  the  pleading  upon  which  issue  is  joined,  but  it  may  except  any 
facts  which  the  party  is  willing  to  admit,  and  shall  then  operate  as  a 
denial  of  the  facts  not  so  admitted. 

As  to  time  for  joinder  of  issue,  see  Or.  19,  r.  3  ;  as  to  effect  of  joinder  of 
issue,  Or.  19,  r.  4. 

A  party  cannot  join  issue  and  plead  matters  which  would  be  comprised  in 
the  joinder  of  issue  ;  Hearty  v.  GiUespie,  6  A.L.T.,  265.  Where  a  reply  raises  an 
objection  at  law,  a  joinder  off  issue  on  such  objection  is  unnecessary  j  Bancroft  v. 
Mayor  of  South  Melbourne^  8  A.L.T.,  89.  Where  the  defendant  raises  a  set-off  in 
his  defence,  and  not  by  way  of  counter-claim,  the  plaintiff,  if  he  has  no  new 
matter  to  plead  which  would  be  likely  to  take  the  opposite  party  by  surprise  or 
to  raise  issues  of  fact  not  arising  out  of  the  preceding  pleadings,  is  at  liberty  to 
join  issue  on  the  defence,  and  such  joinder  operates  as  a  denial  of  every  material 
allegation  of  fact  in  the  statement  of  defence  ;  Reynolds  v.  Taylor^  8  A.L.T.,  13. 

18.  Subject  to  the  next  following  Rule  and  to  Order  XVII.,  a  Effect  of  general 
general  denial  of  an  allegation  of  fact  in  a.  previous  pleading  shall  be  ^  "*„' 

Cf.,  E.  Or.  19, 

construed  as  a  denial  of  the  allegation,  and  of  all  the  alleged  circum-  »••  in- 
stances, whether  of  time,  place,  amount,  01  otherwise. 

As  to  specific  denials,  see  r.  10,  supra  ;  general  denial,  r.  15,  supra  ;  effect 
of  denial  of  contract,  r.  19,  infra;  denial  in  defences.  Or.  17,  rr.  1-5. 

19.  When  a  contract,  promise,  or  agreement,  is  alleged  in  any  Effect  of  denial 
pleading,  a  bare  denial  of  the  same  by  the  opposite  party  shall  be  con-  ^^  g  ^^  \^ 
strued  only  as  a  denial  in  fact  of  the  express  contract,  promise,  or  *"•  ^' 
agreement  alleged,  or  of  the  matters  of  fact  from  which  the  same  may 

be  implied  by  law,  and  not  as  a  denial  of  the  legality  or  sufficiency  in 
law  of  the  contract,  promise,  or  agreement,  whether  with  reference  to 
any  Act,  or  othei'wise,  or  of  the  authority  of  any  person  by  whom  the 
contract,  promise,  or  agreement,  is  alleged  to  have  been  made. 

As  to  the  effect  of  a  failure  to  specially  plead  illegality  of  a  contract,  see 
Campbell  v.  Riley,  9  Q.L.J.  (N.C.),  124. 
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Effect  of  20.  When  the  contents  of  a  document  are  material,  it  is  suffi- 

documento  to  be     .  i         /«  /.  i     .    «  ^^  ^  •  ^ 

stated.  cient  to  state  the  effect  thereof  as  briefly  as  possible,  without  setting 

B.  Or.  19,  r.  21.  ^^^  ^^^  whole  Or  any  part  thereof,  unless  the  precise  words  of  the 
document  or  any  part  thereof  are  material. 

As  to  settuig  out  document  at  length  in  demurrer,  see  Or.  21,  r.  6. 

Malice,  21.  When  it  is  material  to  alle^je  malice,  fraudulent  intention, 

knowledge,  &c.  . 

E.  Or.  19,  r.  22.  knowledge,  or  other  condition  of  the  mind  of  any  person,  it  is  sufficient 
to  allege  the  same  as  a  fact  without  setting  out  the  circumstances  from 
which  it  is  to  be  inferred. 

Notice.  22.  When  it  is  material  to  allege  notice  to  any  person  of  any 

E.  Or.  19,  r.  23.   £^^^^  matter,  or  thing,  it  is  sufficient  to  allege  the  notice  as  a  fact,  unless 

the  form  or  the  precise  terms  of  the  notice,  or  the  circumstances  from 

which  such  notice  is  to  be  inferred,  are  material. 

Implied  contract  23.  When  any  contract  or  any  relation  between  any  persons  is 

E.  Or.  19,  r.  24.   to  be  implied  from  a  series  of  letters  or  conversations,  or  otherwise  from 

a  number  of  circumstances,  it  is  sufficient  to  allege  the  contract  or 

relation  as  a  fact,  and  to  refer  generally  to  the  letters,  conversations,  or 

circumstances,  without  setting  them  out  in  detail.     And  if  in  such  case 

the  person  so  pleading  desires  to  rely  in  the  alternative  upon  more 

contracts  or  relations  than  one  as  to  be  implied  from  the  circumstances, 

he  may  state  them  in  the  alternative. 

stated  or  settled  24.  When  the  cause  of  action  is  a  stated  or  settled  account,  the 

account  to  be 

alleged.  same  must  be  alleged  with  sufficient  particulars,  but  when  a  statement 

r.  8.  '  *  '  of  account  is  relied  on  by  way  of  evidence  or  admission  of  some  other 
cause  of  action  which  is  pleaded,  the  same  shall  not  be  alleged  in  the 
pleadings. 

Ah  to  not  pleading  evidence,  see  r.  1,  supra. 
Presumptions  25.  A  party  need  not  in  any  pleading  allege  any  matter  of  fact 

E.  Or.  19,  r.  25.  which  the  law  presumes  in  his  favour,  or  as  to  which  the  burden  of 
proof  does  not  lie  upon  him,  unless  it  has  first  been  specifically  denied 
by  the  other  party  :  for  example,  the  consideration  for  a  bill  of  exchange 
when  the  plaintiff  sues  only  on  the  bill,  and  not  for  the  consideration 
as  a  substantive  ground  of  claim. 

If  a  plaintiff  belongs  to  a  limited  class  who  alone  are  entitled  to  invoke  the 
aid  of  the  Court,  he  must  allege  he  is  one.  If  the  defendant  alleges  the  plaintiff  is 
one  of  limited  class  disqualified  from  seeking  it,  he  must  allege  it.  Ltahy  v. 
Lemel,  8  Q.L.J.,  19. 

Points  of  law  26.  Any  party  may  raise  by  his  pleading  any  point  of  law,  and 

by  pleadings.      any  point  so  raised  shall,  if  not  previously  disposed  of,  be  disposed  of  by 

CfM  E.  Or.  25,      ^^^  Justice  who  tries  the  action,  at  or  after  the  trial :  Provided  that  by 

consent  of  the  parties,  or  by  order  of  the  Court  or  a  Justice,  made  on 
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the  application  of  either  party,  the  same  may  be  set  down  for  hearing 
and  disposed  of  at  any  time  before  the  trial. 

As  to  dismissal  of  action,  see  r.  27,  ivfra  ;  as  to  disposal  of  questions  of  law 
on  demurrer,  see  Or.  21 ;  as  to  special  case  on  questions  of  law,  see  Or.  29.  Where 
questions  of  law  are  raised  upon  the  pleadings,  a  Judge  may,  before  the  trial  of  the 
issues  of  fact,  order  that  the  questions  of  law  be  referred  to  the  Full  Court ;  Lane 
V.  Caaey^  12  V.L.R.,  380.  In  such  case  the  plaintiff  should  commence,  and  has  in 
every  instance  the  right  of  reply.  Quoertj  whether  the  argument  must  not  be 
confined  to  the  points  raised  on  the  pleadings ;  National  Bank  v.  MorroiOy  13 
V.L.R.,  2.  Where  a  defendant  raises,  in  answer  to  the  plaintiff 's  statement  of 
claim,  a  point  of  law  which  is  set  down  for  argument,  the  defendant  has  the  right, 
on  that  argument,  to  begin ;  The  Attormey-Oeneral  v.  Jules  Renard  d:  Co.,  20 
A.L,T.,  272.  Points  of  law  raised  in  the  defence  were  ordered  to  be  tried  before 
the  trial  of  the  action  in  Graham  v.  Haig,  6  A.L.T.,  158. 

An  application  for  an  order  to  hear  the  points  of  law  before  the  trial  of  the 
facts  was  refused  where  the  questions  of  law  were  in  the  main  dependent  upon 
controverted  allegations  of  complicated  facts;  Wilkinson  y,  Mulcahey,  9  A.L.T., 
13o.  An  application  should  not  be  made  to  strike  out  paragraphs  of  a  defence 
where  they  raise  debatable  points  of  law.  The  proper  procedure  is  to  raise  the 
question  of  law  in  the  reply,  and  apply  to  have  the  question  of  law  set  down  for 
hearing  before  the  trial ;  Healey  v.  Bank  of  N.  S.  fT.,  24  V.L.R.,  405.  Cf.,  New 
Zealand  and  Auslralian  Land  Co.  v.  Mclntyre,  11  Q.L.J.,  3.  Questions  of  law 
arising  on  election  petitions,  were  referred  by  Griffiths,  C.J.,  to  the  Full  Court  of 
the  High  Court,  in  the  cases  ot^Chantcr  v.  Blackwood,  Moloney  v.  McEadiavn,  and 
Hir»ch  V.  PhiUipH,  1  C.L.R. 

27.  If  in  the  opinion  of  the  Court  or  Justice  the  decision  of  such  i>i8pi8»ai  of 
point  of  law  substantially   disposes   of   the  whole  action,  or  of  any  cf.,  E.  Or.  25, 
distinct  cause  of  action,  claim  of  damages,  ground  of  defence,  set-off,  or 
cross-claim  therein,  the  Court  or  Justice  may  thereupon  dismiss  the 

action  or  give  or  make  such  other  judgment  or  order  therein  as  is  just. 

28.  No  technical  objection  shall  be  made  to  any  pleading  on  the  Technical 
ground  of  any  alleged  want  of  form.  e.  or.  i9,  r.  26. 

As  to  amendment  of  defects  or  errors,  see  H.C.P.  Act,  sec.  23.  No  pro- 
ceedings in  High  Court  to  be  invalidated  by  formal  defect  or  irregularity  ;  see 
H.C.P.  Act,  sec.  24.  As  to  setting  aside  proceedings  for  irregularity,  see  Or.  49, 
r.  6. 

29.  When  a  judgment  is  pleaded  the  party  pleading  must,  within  whenjudgmeMt 
ten  days  after  demand  by  the  opposite  party,  deliver  to  him  a  copy  of  q.  or.  22,  r.  30. 
the  judgment,  certified  by  the  proper  officer  of  the  Court  by  which  the 
judgment  was  given.    In  default  of  such  delivery,  the  Court  or  a  Justice 

may  order  the  pleading  to  be  struck  out  or  amended. 

As  to  computation  of  the  time  limited  by  this  Rule,  see  Or.  45. 

30.  The  Court  or  a  Justice  may  order  any  pleadina:  to  be  struck  striking  out 

•'  •'    *  °  pleading  where 

out,  on  the  ground  that  it  discloses  no  reasonable  cause  of  action  or  "°  reasonable 
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cause  of  action 
or  defence 
disclosed. 

Cf.,  E.  Or.  19, 
r.  27. 

E.  Or.  25,  r.  4. 


Striking  out 
pleadings  in 
other  coses. 

E.  Or.  19,  r.  27. 


ground  of  defence,  or  that  it   shows   that   the  action  or  defence   is 
frivolous  or  vexatious ;  and  in  any  such  case  the  Court  or  a  Justice  may 
order  that  the  action  be  stayed   or  dismissed,  or  that  judgment  be 
entered  as  upon  default  of  pleading,  as  may  be  just. 
See  r.  31,  ivjra,  and  notes  thereto. 

Reasonable  Cause  of  Action.— The  object  of  this  rule  was  to  get  rid  of 
frivolous  actions,  and  therefore  where  a  statement  of  claim  discloses  no  reasonable 
cause  of  action  the  proper  course  is  to  apply  under  this  rule  ;  Weedon  v.  Peck,  1 1 
A.L.T.,  94.  Cf.  also,  Barker  v.  Sands  db  McDougall,  16  V.L.R.,  719;  Sheppard 
V.  Prince  of  Wales,  dbc,  Co.,  17  A.L.T.,  38 ;  Coller  v.  Buchanan,  2  A.L.R.,  301 ; 
FloHns  V.  The  Bank  of  Victoria  Ltd.^  17  V.L.R.,  183.  An  objection  to  a  writ  in 
the  nature  of  a  plea  to  the  jurisdiction  ought  to  be  taken  by  demurrer  and  ple« 
and  should  not  be  decided  on  a  summary  application.  The  use  of  the  expression 
**  reasonable  cause"  shows  that  the  summary  procedure  is  only  intended  to  be  had 
recourse  to  in  plain  and  obvious  cases  ;  New  Zealand  and  Australian  Land  Co.  v. 
Mclntyre,  11  Q.L.J.,  3.  Cf.,  Healey  v.  Bank  of  X.S.  W.,  24  V.L.R..  405  ;  WaU 
V.  Bank  of  Victoria,  16  V.L.R.,  2.  The  Court  will  not  on  a  summary  application 
decide  matters  which  may  be  matters  of  substance,  or  objections  which  according 
to  the  rules  of  pleading  under  the  Judicature  Act  ought  to  be  pleaded  by  the 
defence;  7'yler  v.  Tyler,  13  V.L.R.,  657.  Where  a  pleading  is  intelligible  in 
itself  application  should  not  be  made  to  strike  it  out  on  the  ground  that  it  discloses 
no  reasonable  answer.  Such  objections  should  be  taken  in  the  reply ;  Smith  v. 
President  dbc,  of  the  Shire  of  St.  Arnaud-,  8  A.L.T.,  53. 

Vexatious  Action.— F.  sued  D.  for  libel  in  the  County  Court  but  failed  to 
prove  the  alleged  libel  and  was  nonsuited  with  costs.  He  appealed,  but  the  ruling 
of  the  Court  below  was  upheld.  He  then  commenced  a  second  action  in  the  County 
Court  which  was  stayed  until  he  should  pay  the  costs  of  the  former  action.  He 
neglected  to  pay  the  costs,  and  subsequently  commenced  a  third  action  in  the 
Supreme  Court  suing  in  forma  pauperis.  The  dismissal  of  the  action  on  the  ground 
of  being  vexatious  was  upheld  on  appeal ;  Foran  v.  Derrick,  14  A.L.T.,  284. 

Where  the  subject  matter  of  an  action,  even  if  not  strictly  res  judicata,  has 
been  so  dealt  with  in  former  actions  that,  under  the  circumstances,  it  would  be 
inequitable  to  allow  it  to  be  again  raised,  the  Court  in  the  exercise  of  its  inherent 
jurisdiction  to  prevent  oppression  will  stay  the  action  ;  Merry  v.  Eraser,  5  A.L.R., 
5.  A  defect  of  parties  may  constitute  a  ground  for  summarily  staying  an  action 
where  the  Court  is  satisfied  that  by  no  possible  amendment  can  the  plaintiff  add 
parties  against  whom  the  action  would  be  maintainable  ;  ih. 

31.  The  Court  or  a  Justice  may  at  any  stage  of  the  proceedings 
order  to  be  struck  out  or  amended  any  matter  in  any  pleading  which  is 
unnecessary  or  scandalous,  or  which  tends  to  prejudice,  embarrass,  or 
delay  the  fair  trial  of  the  action  ;  and  may  in  any  such  case  order  the 
costs  of  the  application  to  be  paid  as  between  solicitor  and  client. 

As  to  striking  out  a  defence  by  way  of  set-off  or  cross-claim,  see  r.  3,  supra  ; 
at  the  request  of  a  defendant  the  whole  or  part  of  his  defence  may  be  struck  out ; 
Or.  22.  r.  3.  Where  demurrer  allowed  to  part  of  pleading,  that  part  deemed  to  be 
struck  out ;  Or.  21,  r.  11  ;  as  to  amendment  of  pleading  ;  Or.  24,  r.  3,  et  scq, ; 
H.C. P.  Act,  sec.  23. 
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Objection  to  statements  in  pleading  on  the  ground  that  they  are  statements 
of  evidence  should  be  taken  on  summons  to  strike  them  out ;  Milts  v.  Mclhoraith, 
1  Q.L.J.,  33.  See  also  Boyetl  v.  Hamilton,  5  S.C.R.  (Q.),  88.  Cf.,  Florins  v.  The 
Bank  of  Victoria  Ltd.,  17  V.L.K.,  183. 

As  to  the  practice  in  New  South  Wales  with  respect  to  striking  out 
embarrassing  pleadings,  see  Rolin  and  Innes,  Supreme  Court  Practice  (N.S.W.),  p. 
42. 

The  proper  ground  for  striking  out  a  pleading  as  embarrassing  is  that  the 
pleading  will  embarrass  the  fair  trial  of  the  action  ;  Laffyw  Dougharttfj  6  A.L.T., 
236.  Application  under  this  rule  should  not  be  made  unless  there  is  something  in 
the  pleading  really  embarrassing.  The  fact  that  a  pleading  may  justly  be  subject 
to  criticism  is  not  sufficient  to  justify  a  summons  under  this  rule  ;  Neville  v. 
Hansen,  21  A.L.T.,  2.  A  paragraph  in  a  reply  which  is  not  necessary  will  not  be 
struck  out  if  It  is  not  also  embarrassing,  such  paragraph  being  consistent  with 
particulars  delivered  under  a  statement  of  claim,  and  having  the  effect  of  making 
the  claim  clearer  ;  The  Wallace  St.  Arnand  O.M.  Co.  v.  The  Lord  Nehon  O.M, 
Co.^  3  A.L.R.,  212.  Embarrassing  pleas  were  struck  out  in  Jones  v.  Mullen,  8 
A.L.T.,  167  ;  Lawlor  v.  Crisp,  17  V.L.R.,  372 ;  but  an  application  to  strike  out 
a  counterclaim  was  refused  in  P.  <fc  0.  S.  JV.  Co.  v.  Britnell,  18  V.L.R.,  580. 
Where  a  pleading  is  objectionable  for  want  of  form  an  application  should  be  made 
to  have  it  struck  out ;  Seyffarth  v.  Aiilick,  12  A.L.T.,  11. 

Appeal. — The  power  to  strike  out  being  discretionary,  there  is  no  appeal 
unless  a  case  is  made  out  showing  either  inconvenience  or  injustice  would  ensue 
from  allowing  the  decision  of  the  Judge  to  stand  ;  Murphy  v.  Chandler,  2  Q.L.J., 
64. 

32.  Upon  every  pleading,  except  a  joinder  of  issue  or  a  demur-  Notice  to  plead 
rer,  there  shall  be  indorsed  a  notice  requiring  the  opposite  party  to  demurrer, 
deliver  his  pleading  in  reply  thereto  within  the  prescribed  time.  ^-  ^^-  ^'  *"•  ^• 

Upon  every  demurrer  there  shall  be  indorsed  a  notice  requiring 
the  party  whose  pleading  is  demurred  to  to  set  the  demurrer  down 
within  ten  days  for  argument. 

As  to  demurrer,  see  Or.  21. 

ORDER  XV^ 
Particulars. 

1.  The  Court  or  a  Justice  may  in  any  case  order  either  party  to  orier  for 
deliver  to  the  other  a  further  and  better  statement  of  the  nature  of  the  5^!*^^^^?",^ 

Cf.,  E.  Or.  19, 

claim  or  defence,  or  further  and  better  particulars  of  any  matter  stated  ""•  ®'  ^• 
in  any  pleading,  notice,  or  written  proceeding,  upon  such  terms,  as  to 
costs  and  otherwise,  as  are  just. 

As  to  particulars  on  summons  for  directions,  see  Or.  12,  r.  2 ;  as  to 
delivery  of  particulars  where  judgment  is  sought  without  pleadings,  see  Or.  13,  rr. 
3,  4 ;.  as  to  delivery  of  particulars  with  pleading  in  certain  cases,  see  Or.  14,  r.  5. 
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TiMK  lOR  Application. — Where  the  defendant  requires  better  particulara 
he  must  apply  promptly,  and,  if  possible,  before  pleading;  Murtiin  v.  United 
Assurance  Co.,  6  S.C.R.  (N.S.W.),  262  ;  Taylor  v.  Port,  6  A.L.T.,  155.  Apphca- 
tions  should  be  made  by  the  plaintiff,  if  the  Htatement  of  defence  is  such  as  would 
entitle  him  to  particulars,  before  he  has  delivered  his  reply.  Applications  for 
particulars  after  the  party  has  pleaded  will  not  be  granted,  unless  under  special 
circumstances  ;  Taylor  v.  Port,  6  A.L.T.,  155.  Compare  also.  Ford  v.  Holder,  17 
W.N.  (N.S.  W.),  67.  In  Dvdley  v.  Webb,  14  V.L.R.,  122,  particulars  were  ordered 
after  the  plaintiff  put  in  a  reply  to  the  statement  of  defence. 

Affidavit  in  Support.— On  an  application  for  particulars,  the  applicant 
should  file  an  affidavit  stating  that  the  information  sought  is  not  within  his  own 
knowledge;  CtUtanct  v.  Thompson,  10  A.L.T.,  40.  When  after  a  defence  i« 
delivered  the  defendant  applies  for  further  and  better  particulars,  an  affidavit  in 
support  of  such  application  is  necessary  only  for  the  purpose  of  showing  that  the 
discovery  asked  for  is  as  to  matters  of  which  the  party  applying  is  ignorant. 
Hence  when  the  particulars  asked  for  related  to  a  promise  to  marry  the  defendant 
was  not  required  to  file  an  affidavit  in  support  of  his  application  ;  ffugkts  v. 
Logan,  14  V.L.R.,  647.  Where  a  plaintiff  suing  as  administratrix  asked  for  par- 
ticulars of  a  defence  of  contributory  negligence  she  was  not  required  to  file  an 
affidavit  that  she  had  no  knowledge  of  the  facts  constituting  the  defence ;  Hodsman 
V.  Maxwell,  9  A.L.T.,  213.  In  an  application  for  particulars  in  an  action  for  a 
liquidated  amount,  an  affidavit  is  not  necessary  stating  that  the  information  sought 
for  is  not  within  the  applicant's  own  knowledge,  but  in  actions  for  damages  for  a 
breach  of  contract  or  on  a  tort  the  Court  has  a  discretion  to  re<iuire  such  an 
affidavit  or  not;  Colonial  Finance  Corporation  Ltd.  v.  Gray,  26  V.L.R.,  386; 
Dawson  v.  Swords,  10  A.L.T.,  255. 

In  What  Cases  Particulars  Ordered. — The  Court  has  general  power  to 
order  particulars  of  a  demand  or  defence  to  be  given  in  a  proper  case  ;  Sharpe  v. 
Woollty,  9  Q.L.  J.,  175.  Where  a  pleader  follows  a  form  given  in  an  appendix, 
the  pleading  is  good,  but  particulars  may  be  ordered  ;  0*Day  v.  Reid,  24  V.L.R., 
67  ;  Coldwell  v.  Hehtr,  11  A.L.T.,  57.  The  pleading  omitted  to  stat«  whether  a 
contract  was  verbal  or  written ;  lb.  If  a  defendant  sets  up  a  defence  of  con- 
tributory negligence  he  may  be  ordered  to  give  particulars  of  such  defence; 
Hodsman  v.  Maxwell,  9  A.L.T.,  213.  The  defence  of  contributory  negligence  in 
an  action  of  assault  is  embarrassing,  and  the  proper  order  to  make  is  that  the 
paragraph  be  struck  out  and  not  that  the  particulars  be  given  ;  Reason  v.  Knight, 
8A.L.T.,16. 

Particulars  were  ordered  :— Of  justification  pleaded  to  an  action  for  libel; 
Htdrick  v.  Purse,  6  A.L.T.,  222  ;  Brown  v.  The  Brisbane  Newspaper  Co.(1902),  S.R. 
(Q.),  69  ;  of  the  persons  in  whose  presence  an  alleged  slander  was  uttered,  after 
plea  pleaded  and  issue  joined  ;  Ford  v.  Holder,  17  W.N.  (N.S.W.),  67  ;  of  par- 
ticulars of  all  the  facts  which  the  defendant  proposed  to  prove  on  the  following 
defence  to  an  action  for  libel ;  *'  in  so  far  as  the  words  set  out  in  the  statement  of 
claim  consist  of  allegations  of  fact,  they  are  true  in  substance  and  in  fact ;  in  so 
far  as  they  consist  of  expressions  of  opinion,  they  are  fair  comment  made  in  good 
faith  and  without  malice  upon  the  said  facts  which  are  matters  of  public  interest " ; 
Trengrove  v.  Callender,  26  V.L.R.,  249  ;  of  service  referred  to  in  a  defence  which 
stated   that  *'the  plaintiff  was  served  with  the  bill  of  complaint  in  the  said 
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equity  sait,  and  well  knew  of  the  proceeding  therein,  but  did  not  enter  an  appear- 
ance" ;  Bennett  v.  Morris,  8  A.L.T.,  2 ;  where  in  an  action  for  infringement  of  a 
patent,  the  defendant  pleaded  want  of  novelty  and  accompanied  the  defence  by 
particulars  of  objections,  alleging  prior  publication  of  the  inventions  in  certain 
gazettes  and  books,  but  without  stating  the  precise  pages,  passages  or  chapters 
relied  on;  The  Victorian  G.T,  Co.  Ltd.  v.  Melbourne  Tramways  Trust,  14  V.L.R., 
250  ;  of  the  time  when,  the  place  where  a  defendant  alleged  that  he  became  bank- 
rupt ;  Horn  v.  Sachs,  19  A.L.T.,  113  ;  where  the  plaintiff  had  not  given  a  detailed 
statement  of  particulars  in  an  action  for  breach  of  covenant  for  non-repair ; 
Lasar  v.  Williamson,  1  W.N.  (N.S.  W.),  33  ;  in  an  action  for  fraudulent  represen- 
tation where  the  claim  omitted  a  material  fact ;  Desailly  v.  Ham,  6  A.L.T.,  21. 

Where  the  defendant  is  ordered  to  give  particulars  under  a  defence  of 
payment,  he  cannot  refuse  or  neglect  to  give  such  particulars  on  the  ground  that 
the  particulars  asked  for  are  contained  in  books  in  the  possession  of  the  opposite 
party,  to  which  he  has  no  access.  The  proper  course  to  be  adopted  is  to  apply  for 
discover}'  and  thus  enable  him  to  obey  the  order  ;  }Vaxman  v.  Groth,  10  A.L.T., 
13.  The  rule  with  regard  to  particulars  has  always  been  presumed  to  be  that  a 
party  should  not  be  compelled  to  disclose  his  evidence.  In  cases  of  necessity, 
however,  this  rule  will  be  departed  from,  but  to  as  slight  an  extent  as  possible  ; 
M'Carron,  Bird  de  Co.  v.  Syme,  15  V.L.R.,  282. 

Order  for  Particulars  refused.  —  Where  in  an  action  for  malicious 
prosecution  the  defendant  merely  denies  the  facts  alleged,  or  states  that  he  had 
reasonable  and  probable  cause,  then,  in  the  absence  of  special  facts  stated  upon 
affidavit  or  appearing  upon  the  pleadings,  particulars  of  the  reasonable  and 
probable  cause  should  not  be  ordered  ;  Ryan  v.  Woodhridge,  16  V.L.R.,  572. 

In  an  action  on  a  judgment  obtained  in  Her  Majesty's  High  Court  of  Justice 
in  England,  it  was  held  that  the  defendant  was  not  botmd  to  deliver  particulars  of 
the  circumstances  or  grounds  by  reason  of  which  he  alleged  in  his  pleading  that  he 
was  not  at  any  time  in  the  course  of  the  action  subject  to  the  jurisdiction  of  the 
High  Court  of  Justice  in  England  ;  Corsair  C.  O.  M.  Co.  Ltd.  v.  Gray  (JVb.  1),  20 
A.L.T.,  173.  A  plaintiff  suing  as  executor  of  a  deceased  person  will  not  be  ordered 
to  furnish  particulars,  before  discovery,  of  a  verbal  agreement  set  up  in  the  reply, 
and  alleged  to  have  been  made  between  the  deceased  and  the  defendant,  the 
inability  of  the  plaintiff  to  give  suoh  particulars  at  tiie  then  stage  of  the  action 
being  a  special  circumstance  warranting  the  Court  in  refusing  to  make  an  order  ; 
Buckley  v.  McKenzie,  4  A.L.R.,  229. 

An  application  was  refused  where  the  defendant  in  an  action  for  seducing 
the  plaintiff's  daughter  applied  for  further  particulars  and  did  not  deny  the 
seduction;  Currens  v.  Quinn,  19  W.N.  (N.S.W^),  277;  where  in  an  action  for 
libel  consisting  of  a  notice  of  dishonour  of  plaintiff's  cheque  being  sent  to  the 
holder  thereof  by  the  defendant  and  after  the  close  of  pleadings  an  application  was 
made  on  behalf  of  the  defendant  for  particulars  of  the  names  of  the  persons  to 
whom  the  libel  was  alleged  by  plaintiff  to  have  been  published  by  defendant ; 
Levy  V.  Union  Bank,  17  A.L.T.,  112  ;  where  the  defendant  from  his  position  knew 
the  particulars  in  an  action;    7'ait  v.   Woods,  1  W.N,  (N.S. W.),  61. 

See  also  Ghitty's  Archhold,  14th  ed.,  380, 
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f*  wirti  ^^ki^*^  ^'  ^^®  V^^y  ^^  whose  instance  particulars  have  been  delivered 

Cf.,  E.  Or.  19,     under  a  Justice's  order  shall,  unless  the  order  otherwise  provides,  have 

r.  8. 

the  same  length  of  time  for  taking  any  step  in  the  action  after  the 
delivery  of  the  particulars  that  he  had  at  the  return  of  the  summons. 
Save  as  in  this  Rule  provided,  an  order  for  particulai's  shall  not,  unless 
the  order  otherwise  provides,  operate  to  stay  proceedings,  or  to  give  any 
extension  of  time. 

As  to  the  power  of  the  Court  to  enlarge  the  time  for  taking  any  pro- 
ceedings, see  Or.  45,  r.  6. 

Actions  for  3.  In  actions  for  dama^re  by  collision  between  vessels,  unless 

damnffe  by  o         j  » 

couision.  i\^Q  Court  or  a  Justice  otherwise  orders,  the  plaintiff  shall  within  seven 

to  be  filed.  days  after  the  commencement  of  the  action,  and  the  defendant  shall 
r!i^'  ^^'  ^^'  within  seven  days  after  appearance,  and  before  any  pleading  is  delivered, 
file  in  the  Registry  a  document  to  be  called  a  preliminary  act,  which 
shall  be  sealed  up,  and  shall  not  be  opened  until  ordered  b}'  the  Court 
or  a  Justice,  and  which  shall  contain  a  statement  of  the  following 
particulars : — 

(a)  The  names  of  the  vessels  which  came  into  collision,  and 

the  names  of  their  masters  ; 
(6)   The  time  of  the  collision ; 

(c)  The  place  of  the  collision  ; 

(d)  The  direction  and  force  of  the  wind  ; 

(e)  The  state  of  the  weather  ; 

(/)  The  state  and  force  of  the  tide  ; 

(g)   The  course  and  speed  of  the  vessel  when  the  other  was 

first  seen ; 
(h)  The  lights,  if  any,  carried  by  her  ; 
(i)    The  distance  and  bearing  of  the  other  vessel  when  first 

seen ; 
(k)   The  lights,  if  any,  of  the  other  vessel  which  were  first  seen; 
(/)    Whether  any  lights  of  the  other  vessel,  other  than  those 

first  seen,  came  into  view  before  the  collision ; 
(m)  What   measures   were   taken,   and   when,    to   avoid  the 

collision ; 
(n)  The  parts  of  each  vessel  which  first  came  into  contact ; 
(o)    What  sound  signals,  if  any,  were  given,  and  when  ; 
(p)  What  sound  signals,  if  any,  were  heard  from  the  other 

vessel,  and  when. 

The  Court  or  a  Justice  may,  on  the  application  of  either  party, 
order  the  preliminary  acts  to  be  opened  at  any  time  and  the  evidence 
to   be   taken   thereon   without   its   being   necessary    to    deliver    any 
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pleadings;  but  in  that  case,  if  either  party  intends  to  rely  on  the 
defence  of  compulsory  pilotage,  he  may  do  so,  upon  giving  notice 
thereof  in  writing  to  the  other  party,  within  two  days  from  the 
opening  of  the  preliminary  acts  or  within  such  further  time  as  the 
Court  or  a  Justice  allows. 

The  fee  payable  on  filing  a  preliminary  act  is  58. ;  Rule  of  Court,  October 
6th,  1903. 

An  amendment  of  a  preliminary  Act  should  be  rarely  if  ever  allowed ; 
Jacobs  V.  The  Vangaard,  2  Q.L.J.,  28. 


4.  The  preliminary  acts  may  be  opened  as  soon    as  the  action  opening  acts, 
►een  set  down  for  trial. 
As  to  entry  of  action  for  trial,  see  Or.  30,  rr.  10,  et  stq. 


ORDER  XVI. 
Statement  of  Claim. 

1.  When  a  statement  of  claim  is  delivered,  the  plaintiff  may  F^*»>"  beyond 

'  ^  ^  indorsement. 

therein  alter,  modify,  or  extend  his  claim  against  any  defendant  who  cf.,  e.  or.  20, 
has  appeared,  without  any  amendment  of  the  indorsement  of  the  writ. 

As  to  trial  without  pleadings,  see  Or.  13,  r.  1  ;  as  to  pleading  generally, 
see  Or.  14  ;  as  to  amendment  of  writ,  see  Or.  24,  rr.  1,  2  ;  of  statement  of  claim, 
t6.,  r.  3. 

2.  The  statement  of  claim  must  state  the  proposed  place  of  9*^  '""■^  ^ 

*      *  ^  show  proposed 

trial.  P^*^®  ®'  ^"^^• 

As  to  determination  of  place  of  trial,  see  Or.  30,  r.  1  ;  as  to  change  of 
venue,  see  H.C.P.  Act,  sec.  25  ;  as  to  venue  in  revenue  cases,  Jvd,  Act,  sec.  82 ; 
as  to  transfer  of  causes  from  one  registry  to  another,  see  H.C.P.  Act,  sec.  6, 
tt  itq.     K.  5  of  E.O.  corresponding  to  this  rule  was  repealed  July  1902. 

3.  Every  statement  of  claim  shall  state  specifically  the  relief  ^"®'^*J.^^j^*° 
which  the  plaintiff  claims,  whether  singlv  or  in  the  alternative,  and  it  »^^<*- 

.  E.  Or.  20,  r.  6. 

shall  not  be  necessary  to  ask  for  general  or  other  relief,  which  may 
always  be  given,  as  the  Court  or  a  Justice  thinks  just,  to  the  same 
extent  as  if  it  had  been  asked  for.  And  the  same  rule  shall  apply  to 
any  cross-claim  made  by  the  defendant  in  his  defence. 

As  to  general  rules  of  pleading,  see  Or.  14 ;  as  to  cross-action,  see  Or.  17, 
rr.  9,  10. 

A  defendant's  counter-claim  was  for,  specific  performance  or  damages. 
Before  the  trial  specific  performance  was  given.  As  the  defendant  shaped  his 
counter-claim  he  was  not  entitled  to  both.  The  defendant  haviog  obtained  what 
he  asked  for  was  not,  without  amendment,  in  a  position  to  proceed  for  damages  ; 
Munro  d;  BaUHm  v.  AdamSy  17  V.L.R.,  703. 

u.c.  19 
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cUdni"*^"' °'  4.  The  delivery  of  statements  of  claim  shall  be  regulated  as 

Cf..  E.  Or.  20,       follows  I 

r.  1. 

(a)  Subject  to  the  provisions  of  Order  X.,    Rule    9,   as  to 

filing  a  statement  of  claim  when  the  defendant  does  not 
appear,  a  statement  of  claim  need  not  l)e  delivered  unless 
the  defendant  at  the  time  of  entering  his  appearance,  or 
within  ten  days  thereafter,  gives  notice  in  writing  to  the 
plaintiff  or  his  solicitor  that  he  requires  a  statement  of 
claim  to  be  delivered  : 

(b)  If  a  statement  of  claim  has  not  been  delivered,  and  the 

defendant  gives  notice  requiring  the  delivery  of  a  state- 
ment of  claim,  the  plaintiff  shall,  unless  otherwise 
ordered  by  the  Court  or  a  Justice,  deliver  it  within  six 
weeks  from  the  time  of  his  receiving  such  notice  : 

(c)  The  plaintiff  may  deliver  a   statement  of   claim,  either 

with  the  writ  of  summons  or  notice  in  lieu  of  writ  of 
summons,  or  at  any  time  afterwards,  either  before  or 
after  appearance,  notwithstanding  that  the  defendant 
has  appeared  and  has  not  required  the  delivery  of  a 
statement  of  claim  :  Provided  that,  when  a  defendant 
has  appeared  and  has  not  required  the  delivery  of  a 
statement  of  claim,  a  statement  of  claim  shall  not, 
without  the  leave  of  the  Court  or  a  Justice,  be  delivered 
later  than  three  months  after  the  appearance  has  been 
entered  : 

(d)  When  the  plaintiff  delivers  a  statement  of  claim  without 

being  required  to  do  so,  or  the  defendant  unnecessarily 
requires  a  statement  of  claim  to  be  delivered,  the  Court 
or  a  Justice,  if  it  appears  that  the  delivery  of  a  state- 
ment of  claim  was  unnecessary  or  improper,  may  make 
such  order  as  to  the  costs  occasioned  thereby  as  is  just. 

When  defendant  fails  to  enter  appearance,  plaintiff  on  filing  statement  of 
claim  may  proceed  ;  Or.  10,  r.  10. 

As  to  manner  in  which  pleadings  are  to  be  delivered,  see  Or.  14,  r.  7  ;  as  to 
dismissal  of  action  for  want  of  prosecution  when  plaintiff  makes  default  in  delivery 
of  statement  of  claim,  see  Or.  23,  r.  1. 

No  delivery  or  amendment  of  statement  of  claim  is  allowed  in  vacation  ; 
Or.  45,  r.  3  ;  vacation  is  not  reckoned  in  time  for  delivery  of  pleading  ;  ih.,  r.  4 ; 
as  to  time  of  day  for  service  of  pleading,  see  t6.,  r.  7. 
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ORDER  XVII. 
Defence. 

1.  In  actions  for  a  debt  or  liquidated  demand  in  money,  a  mere  Mere  denial 

1       •    1      !•    1        1   1       •  /r»    .  insufficient. 

denial  of  the  debt  is  not  sufficient.  c,  ^  ^^  21, 

r.  1. 
As  to  pleading  generally,  see  Or.  14  ;  as  to  insufficiency  of  a  general  denial, 

ib.t  r.  10 ;  as  to  general  denial  of  allegations,  t6.,  r.  15  ;  as  to  effect  of  a  general 

denial,  i&.,  r.    18;  and  of  a  denial  of  contract,  t6.,  r.  19;  as  to  payment  into 

Court,  see  Or.  18,  r.  1  ;  as  to  defence  of  tender,  16.,  r.  2  ;  as  to  defence  arising 

after  action  brought,  see  Or.  20  ;  as  to  defence  of  person  of  unsound  mind,  see  In 

re  Xeioman-WilsoHy  6  Q.L.J.,  215. 

2.  In  actions    upon   bills  of  exchange,    promissory   notes,    or  Defence  to 
cheques,  a  defence  in   denial   must   deny   some   matter  of  fact ;  for  &V.  ' 
example,   the  drawing,   making,   indorsing,   accepting,    presenting,    or  ^-  ^'*  *^^'  **•  -* 
notice  of  dishonour,  of  the  bill  or  note  or  cheque. 

3.  In  actions  to  recover  a  debt  or  liquidated  demand  under  a  Defences  to 

!/•  '       -I      '   A  1  /•<./.  1-1    **'t'*'n  'or  debt 

contract,  a  defence  in  denial  must  deny  any  matters  of  fact  from  which  or  liquidated 

dc  niand. 

the  liability  of  the  defendant  is  alleged  to  arise  which  are  disputed  ;  (;,  ^  q^  21, 
for  example,  in  actions  for  goods  bargained  and  sold  or  for  goods  sold  ^' 
and  delivered,  the  defence  must  deny  the  order  or  contract,  the 
delivery,  or  the  amount  claimed ;  in  an  action  for  money  received  to 
the  use  of  the  plaintiflf,  it  must  deny  the  receipt  of  the  money,  or  the 
existence  of  those  facts  which  are  alleged  to  make  such  receipt  by  the 
defendant  a  receipt  to  the  use  of  the  plaintiff. 

As  to  effect  of  a  bare  denial  of  a  contract,  see  Or.  14,  r.  19. 

4.  A  denial  or  defence  shall  not  be  necessary  as  to  damages  claimed  ji^^JfeJ^ 
or  their  amount ;  but  the  damages  shall  be  deemed  to  be  put  in  issue  in  e.  or.  21,  r.  4. 
all  cases,  unless  expressly  admitted. 

As  to  how  far  a  plea  in  mitigation  of  damages  is  allowable,  see  Hefftniau  v. 
^oy««,  25  V.L.R.,  156.  A  plea  as  to  damages  was  struck  out;  The  Australian 
Oold  Reeovtry  Go.  Ltd.  v.  WUlianiH,  25  V.L.R.,  293. 

5.  If  any  party  desires  to  put  in  issue  the  ri^'ht  of  any  other  i>e>>iai  of  risrht 

J    '^        -^  '^  °  -^  of  person  in 

party  to  claim  as  executor  or  administrator,  or  as  trustee,   whether  in  representative 

tr        J  '  '  capacity. 

bankruptcy  or  insolvency  or  otherwise,  or  in  any  representative  or  e.  or.  21,  r.  5. 
other  alleged  capacity,  or  to  put  in  issue  the  alleged  constitution  of  any 
po.rtnership  firm,  he  must  do  so  specifically. 

As  to  actions  by  or  against  persons  in  representative  capacity,  see  Or.  2,  rr. 
8,  12,  ti  9eq, 

6.  When  a  statement  of  claim  is  delivered  to  a  defendant,  he  jj,,,^  ^^^ 
must  deliver  his  defence  within  eight  days   from    the   time   of    the  delenlS!  °' 
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DEFENCE. 


H.O.  Rules. 


Cf.,  E.  Or.  21, 
r.  6. 

Cf.,  Q.  Or.  26, 
r.  «. 


Time  for  del  i^ 
of  voluntary 
defence. 

Cf.,  E.  Or.  21 
r.  8. 

Cf.,  g.  Or.  2:1 
r.  7. 


Admissions. 
E.  Or.  21,  r. 


Cross-action. 

Cf.,  E.  Or.  21, 

r.  lu. 


delivery  of  the  statement  of  claim,  or  from  the  time  limited  for 
appearance,  whichever  is  the  later  time,  unless  such  period  is  extended 
by  the  Court  or  a  Justice. 

As  to  time  limited  for  appearance,  Or.  4,  r.  10 ;  as  to  manner  of  delivery  of 
pleadings,  see  Or.  14,  r.  7  ;  as  to  judgment  in  default  of  pleading,  see  Or.  23,  r. 
2,  et  seq. ;  as  to  compytation  of  time  limited  by  rule,  see  Or.  45  ;  no  delivery  or 
amendment  of  statement  of  claim  is  allowed  in  vacation.  Or.  45,  r.  3 ;  vacation 
is  not  to  be  reckoned  in  time  for  delivery  of  pleading,  t6.,  r.  4 ;  as  to  time  of  day 
for  service  of  pleading,  see  16.,  r.  7  ;  as  to  extension  of  time,  see  16.,  r.  6. 

A  defendant  who  has  delivered  no  defence  cannot  appear  at  the  trial; 
De  Pury  v.  Brigga,  15  A.L.T.,  272. 

er}-  7.  A  defendant  who  has  appeared  in  an  action,  and  who  has 

neither  received  nor  required  the  delivery  of  a  statement  of   claim, 
must  deliver  his  defence,  if  any,  within  sixteen  days  after  his  appear- 
ance, unless  the  time  is  extended  by  the  Court  or  a  Justice. 
See  note,  r.  6,  ttupia. 

8.  When  a  Court  or  a  Justice  is  of  opinion  that  any  allegation 
of  fact  denied  or  not  admitted  by  the  defence  ought  to  have  been 
admitted,  the  Court  or  Justice  may  make  such  oi-der  as  is  just  with 
respect  to  any  extra  costs  occasioned  by  the  denial  or  failure  to  admit. 

9.  "When  a  defendant  relies  upon  any  facts  or  circumstances 
alleged  in  the  pleadings  as  establishing  a  right  of  cross-action,  he  must, 
in  his  defence,  state  specifically  that  he  relies  on  them  by  way  of  crass- 
action. 

As  to  right  of  cross-action,  see  Jiid.  Act,  sec.  32,  Or.  14,  r.  3;  as  to  judg- 
ment in  default  of  pleading,  see  Or.  23. 

The  defence  and  cross-action  are  distinct  pleadings  and  should  be  kept 
separate  ;  Ballarat  Banking  Co.  Ltd.  v.  ITo//,  6  A.L.T.,  157.  A  defence  by  way  of 
set-off  is  not  a  defence  by  way  of  counter-claim  unless  it  is  so  pleaded  specifically ; 
Beynolds  v.  Taylor,  8  A.L.T.,  13. 


Answer  by  way 

of  cross  action*. 

Cf.,  Q.  Or.  25, 
r.  15. 


Judgment  for 
tMilance. 

Cf.,  E.  Or.  LI, 
r.  17. 


10.  The  plaintiff  may  set  up,  in  reply  to  a  defence  by  way  of 
cross-action,  any  matter  arising  out  of  the  facts  alleged  in  the  defence 
which  would  be  available  to  him  as  a  defence  if  the  defence  were  a 
statement  of  claim  in  an  action  against  him,  notwithstanding  that  the 
reply  may  in  itself  be  in  the  nature  of  a  cross-action. 

11.  When,  in  any  action  for  a  pecuniary  demand,  a  set-off  or 
cross-claim  for  a  pecuniary  demand  is  established  as  a  defence  against 
the  plaintiff's  claim,  the  Court  or  a  Justice  may,  if  the  balance  is  in 
favour  of  the  defendant,  give  judgment  for  the  defendant  for  such 
balance,  or  may  otherwise  adjudge  to  the  defendant  such  relief  as  he  is 
entitled  to  upon  the  merits  of  the  case. 
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Where  a  jury  find  a  verdict  for  the  plaintiff  on  his  statement  of  claim,  but 
find  a  verdict  for  the  defendant  for  a  larger  amount  on  his  counter-claim,  judgment 
should  be  entered  for  the  defendant  for  the  difference  between  the  two  amounts  ; 
Tuhha  V.  Tht  Equitable  Co-operative  Go.  Ltd.,  7  A.L.T.,  46.  As  to  the  inherent 
jarifidiction  of  the  Court  to  at  any  time  set-off  one  judgment  against  another  and 
to  direct  judgment  to  be  entered  for  the  balance,  see  Bank  of  N.S.  W.  v.  Preston, 
20  V.L.R.,  1.  The  plaintiff  recovered  judgment  for  the  return  of  certain  articles, 
damages  and  costs ;  the  defendant,  on  the  counterclaim,  for  a  debt  owing  by  the 
deceased.  On  an  application  that  the  judgment  by  the  defendant  might  be  set  off 
pro  tanto  against  the  judgment  for  costs  obtained  by  the  plaintiff  upon  the  claim, 
it  was  held  that  the  judgments  could  not  be  set  off;  King  v.  A.  J.  S.  Bank,  4 
Q.LJ.,  71. 

12.  No  defence  shall  be  pleaded  in  abatement.  pieain 

abatement. 
As  to  application  to  strike  out  or  substitute  a  party,  see  Or.  2,  r.  10.  £.  Or.  21,  r.  20. 

Where  an  action  is  brought  against  one  only  of  two  or  more  joint  con- 
tractors the  defendant  cannot  plead  the  non-joinder  of  his  co-contractors  as  a 
defence,  such  pleading  being  in  reality  a  plea  in  abatement ;  Mais  v.  Beid,  25 
V.L.R.,  70. 

ORDER  XVIII. 

Payment  into  Court. 

1.  In  an  action  to  recover  a  debt  or  damages,  the  defendant  Defendant  may 
may,  before  or  at  the  time  of  delivering  his  defence,  or  at  any  later  court  with  or 

.  .  ^  /.  without 

time  by  leave  of  the  Court  or  a  Justice,  pay  mto  Court  a  sum  of  money  admitting 
by  way  of  satisfaction,  which  shall,  unless  otherwise  stated,  be  taken  Qf^  g.  Or.  22, 
to  admit  the  cause  of  action  in  respect  of  which  the  payment  is  made  :    ^'  ^' 

Or  he  may  pay  money  into  Court  in  respect  of  any  cause  of 
action,  with  a  defence  denying  liability  in  respect  thereof ;  in  which 
case  the  money  so  paid  into  Court  shall  be  subject  to  the  provisions  of 
Rule  6  of  this  Order. 

As  to  payment  into  Court  being  stated  in  defence,  see  r.  3,  infra ;  as  to 
notice  of  payment  being  served  on  plaintiff,  see  r.  4,  infra  ;  as  to  payment  into 
Court  in  actions  in  respect  of  disputed  contracts,  see  Or.  37)  r.  4. 

Payment  and  no  denial  of  Liability.— Where  a  defendant  admitted  a 
trespass  and  paid  a  sum  of  money  into  Court  without  any  reservation  a  magistrate 
was  held  wrong  in  non-suiting  ;  Hop  Lee  v.  Mill,  3  VV.  A.L.R.,  163. 

Payment  and  Denial. — In  an  action  of  slander,  where  the  inuendo  alleged 
by  the  plaintiff  places  the  meaning  upon  the  words  complained  of  beyond  the 
natural  meaning  of  such  words,  the  defendant,  in  his  defence,  may  deny  the 
inuendo  and  admit  the  slander,  and  pay  money  into  Court  in  respect  of  such 
slander  ;  Caldwell  v.  Donaldson,  18  V.L.R.,  3. 

A  defendant  will  not  be  allowed  to  deliver  interrogatories  l>efore  defence 
for  the  purpose  of  ascertaining  the  amount  of  damages  to  pay  into  Court  where 
there  is  a  denial  of  liability  ;  Kraitzer  v.  Jenkins,  17  V.L.R.,  42. 
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PAYMENT  INTO  COURT. 


H.C.  Rules. 


Defence  of 
tender. 

Cf.,  E.  Or.  22, 
r.  3. 


Defence  to  state 
payment. 


Receipt  to 
accompany. 

Cf.,  E.  Or.  22, 
r.  2. 

Notice  of  pay- 
ment. 


Receipt. 

Cf.,  E.  Or.  22, 
r.  4. 


Plaintiff  may 
accept  in 
satisfaction. 

Cf.,  E.  Or.  22, 
r.  7. 


When  defence 
denies  liability. 

Cf.,  E.  Or.  22, 
r.  6. 


2.  When  a  defence  sets  up  a  tender  before  action,  the  sum  of 
money  alleged  to  have  been  tendered  must  be  paid  into  Court  before 
the  delivery  of  the  defence. 

3.  Payment  into  Court  shall  be  signified  in  the  defence,  and  the 
claim  or  cause  of  action,  if  any,  in  satisfaction  of  which  the  payment  is 
made  shall  be  specified  therein. 

A  duplicate  receipt  for  the  money  paid  into  Court  shall  be 
delivered  with  the  defence. 

4.  If  the  defendant  pays  money  into  Court  before  delivering 
his  defence,  he  must  serve  upon  the  plaintiff  a  notice  specifying  both 
the  fact  that  he  has  paid  in  the  money  and  also  the  cause  of  action  in 
respect  of  which  the  payment  has  been  made. 

A  duplicate  receipt  for  the  money  paid  into  Court  shall  be 
delivered  with  the  notice. 

5.  When  payment  into  Court  is  made  before  delivery  of  a  defence 
the  plaintiff  may,  within  eight  days  after  notice  of  the  payment,  and 
when  the  payment  is  first  signified  in  a  defence  the  plaintiff  may  at 
any  time  before  joining  issue,  accept  in  satisfaction  of  the  cause  of 
action  in  respect  of  which  the  payment  has  been  made  the  sum  so  paid 
in,  in  which  case  he  shall  give  notice  of  such  acceptance  to  the  defend- 
ant, and  shall  }ye  at  liberty,  in  case  the  whole  action  is  thereby  satisfied, 
to  tax  his  costs,  if  he  is  entitled  to  any,  after  the  expiration  of  four 
days  from  the  service  of  such  notice,  unless  the  Court  or  a  Justice 
otherwise  orders,  and  in  case  of  non-payment  of  the  costs  within  four 
days  after  taxation  he  may  sign  judgment  for  his  costs  so  taxed. 

As  to  time  for  joining  issue,  see  Or.  19,  r.  3  ;  as  to  computation  of  times 
limited  by  this  rule,  see  Or.  45.  See  as  to  the  corresponding  Victorian  role, 
Colonial  Bank  wQilknine,  7  A.L.T.,  9.5 ;  Turuhull  d-  Co.v.  Dean  d-  Co.,  9  A.L.T.,  198. 

6.  When  the  liability  of  the  defendant  in  respect  of  the  cause  of 
action  in  satisfaction  of  which  the  payment  into  Court  has  been  made 
is  denied  in  the  defence,  the  following  Rules  shall  apply :  — 

(a)  The  plaintiff  may  accept,  in  satisfaction  of  the  cause  of 
action  in  respect  of  which  the  payment  into  Court  has 
been  made,  the  sum  so  paid  in,  in  which  case  all  further 
proceedings  in  respect  of  that  cause  of  action,  except  as 
to  costs,  shall  be  stayed  ;  or  he  may  join  issue,  in  which 
case  the  money  shall  remain  in  Court  subject  to  the  pro- 
visions hereinafter  contained  ; 
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(b)  If  the  plaintiff  accepts  the  money  so  paid  in,  he  shall  give 
•        notice  of  such  acceptance  to  the  defendant ; 

(c)  If  the  plaintiff  does  not  accept,  in  satisfaction  of  the  cause 

of  action  in  respect  of  which  the  payment  into  Court  has 
been  made,  the  sum  paid  in,  but  proceeds  with  the  action 
in  respect  of  that  cause  of  action,  or  any  part  thereof, 
the  money  shall  remain  in  Court,  and  shall,  on  the 
determination  of  the  action,  be  subject  to  the  order  of 
the  Court  or  a  Justice,  and  shall  not  be  paid  out  of  Court 
except  in  pursuance  of  such  an  order.  If  the  plaintiff 
proceeds  with  the  action  in  respect  of  that  cause  of  action, 
or  any  part  thereof,  and  recovers  less  than  the  amount 
paid  into  Court,  the  amount  paid  in  shall  be  ordered  to 
be  applied,  as  far  as  is  necessary,  in  satisfaction  of  the 
plaintiffs  claim ;  and  the  balance  shall,  unless  otherwise 
ordered,  be  repaid  to  the  defendant.  If  the  defendant 
succeeds  in  respect  of  that  cause  of  action,  the  whole 
amount  shall  be  ordered  to  be  repaid  to  him. 

As  to  payment  out  of  Court  of  money  paid  in  as  security  for  costs,  see  Or. 
25,  r.  15  ;  on  summons,  Or.  40,  r.  3 ;  as  to  time  for  delivery  of  joinder  of  issue, 
see  Or.  19,  r.  3. 

For  a  case  in  which  the  acceptance  by  the  plaintiff  in  his  reply  of  a  sum 
paid  into  Court  in  respect  of  a  claim  for  rent  was  held  not  to  amount  to  a  waiver 
of  a  breach  of  covenant  which  took  place  after  the  rent  became  due,  see  Toogood 
V.  i/t^/«.  23  V.L.R.,  106. 

Where  the  defendant  paid  40s.  into  Court  with  a  denial  of  liability  and  the 
408.  was  ordered  to  be  paid  to  the  plaintiff  and  nothing  more,  the  Court  gave 
judgment  for  the  defendant  with  costs  ;  Aifen  v.  MehilUy  12  A.L.T.,  5. 

7.  When  money  is  paid  into  Court  in  two  or  more  actions  which  Consolidated 

•^         *  actions. 

are  consolidated,  the  money  paid  in  and  the  costs  in  all  the  actions  cf.,E.or.  22, 

r  8 

shall,  unless  otherwise  directed  by  the  order  of  consolidation,  be  dealt 
with  in  the  same  manner  as  in  the  test  action. 
As  to  consolidation  of  actions,  see  Or.  39. 

ORDER  XIX. 
Reply  and  Subsequent  Pleadings. 

1.  A  plaintiff  shall  deliver  his  reply,  if  any,  within  eight  days  Time  for  reply. 
after  the  defence  or  the  last  of  the  defences  has  been  delivered,  unless  ^'^'  ^^^  ""•  ^' 

1111^  _        .  Cf.  E.  Or.  r.  23, 

the  time  is  extended  by  the  Court  or  a  Justice.  r.  2. 

The  provisions  of  this  order  are  subject  to  any  order  made  on  a  summons 
for  directions  ;  Or.  12  ;  as  to  the  time  for  delivery  of  defence,  see  Or.  17,  rr.  6,  7  ; 
as  to  the  computation  of  the  time  limited  by  this  rule,  see  Or.  45. 
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In  Victoria  it  was  held  that  the  reply  to  a  counterclaim  must  be  delivered 
within  eight  days  ;  Bromell  v.  Rohertaon^  11  V.L.R.,  534. 

Siiveaf^rrepi  ^*  "^^  pleading  Subsequent  to  reply  other  than  a  joinder  of  issue 

B.  Or.  23,  r.  3.     shall  be  pleaded  without  leave  of  the  Court  or  a  Justice,  and  then  shall 
be  pleaded  only  upon  such  terms  as  the  Court  or  Justice  thinks  fit. 

As  to  the  time  of  delivery  of  such  pleading,  see  r.  3,  infra.  It  is  not 
necessary  for  a  party  applying  under  this  rule  to  deliver  a  copy  of  the  proposed 
pleading  on  the  opposite  party  ;  Laffy  v.  Doughartyy  6  A.L,T.,  251.  Under  the 
Victorian  Rules  a  defendant  may  not,  after  the  pleadings  in  an  action  hAve 
closed,  deliver  a  further  defence  by  way  of  counterclaim,  without  leave  of  the 
Court,  even  although  the  new  matter  was  pleaded  by  the  defendant  within  eight 
days  of  its  discovery  by  him  ;  DcUt  v.  Nelson,  24  V.L.R.,  937. 

^^Sea"^  t  to  ^'  ®^^J®^^  ^  ^^®  ^^^^  preceding  Rule,  every  pleading  subsequent 

reply-  to  reply  shall  be  delivered  within  four  days  after  the  delivery  of  the 

Cf.  E.  Or.  28,  .             ,       ,.                ,            1          .          .                   1,1         1        ^ 

r.  3.  previous  pleading,  unless   the  time  is   extended  by  the   Court   or    a 

Justice. 

As  to  computation  of  time  under  this  rule,  see  Or.  45.  No  delivery  or 
amendment  of  pleadings  is  allowed  in  vacation  ;  Or.  45,  r.  3 ;  vacation  is  not  to  be 
reckoned  in  time  for  delivery  of  pleadings  ;  t6.,  r.  4  ;  the  time  limited  for  giving 
security  for  costs,  also,  is  not  to  be  reckoned  ;  i6.,  r.  5 ;  as  to  enlarging  or  abridging 
time  ;  ib.,  r.  6. 

Effect  of  joinder  4.  As  soon  as  any  party  has  joined  issue  upon  the  preceding 

Cf.  E.  Or.  19,  pleading  of  the  opposite  party  simply,  without  adding  any  further  or 
Cf  Q.  Or  27  ^ther  pleading  thereto,  the  pleadings  as  between  those  parties  shall  be 
'•  ^-  deemed  to  be  closed. 

As  to  joinder  of  issue,  see  Or.  14,  r.  17  ;  as  to  close)  of  pleadings  on  default, 
see  Or.  23,  r.  9. 

This  rule  only  applies  where  the  pleadins:  is  simply  confined  to  a  joinder  of 
issue.  An  objection  of  law,  coupled  with  a  joinder  of  issue,  takes  the  pleading  oat 
of  the  operation  of  the  corresponding  Victorian  rule  ;  Bamttt  v.  Rose,  8  A.L.T.,  9. 
See  also  Bancroft  v.  Mayor  of  South  Mtlhownit,  ih.j  89.  When  a  plaintiff  is  suing 
several  defendants,  appearing  separately,  and  has  bond  fide  allowed  one  defendant 
extension  of  time  for  delivering  pleadings,  but  has  proceeded  with  regard  to  another 
defendant  to  a  reply  to  which  no  further  pleadings  have  been  delivered,  such  other 
defendant  cannot  insist  upon  the  plaintiff  setting  down  the  case  for  trial,  or  filing 
the  memorandum  under  the  Victorian  Rules  of  close  of  pleadings  against  him.  A 
defendant's  remedy  in  case  of  undue  and  unfair  delay  in  the  proceedings  is  to  apply 
to  the  Court  under  its  general  jurisdiction  for  an  order  directing  the  plaintiff 
**  to  speed  the  cause  "  ;  McFarlam  v.  0' Fan-ell,  21  V.L.R.,  156. 

NewasiriKnment.  5^  A.  new  assignment  shall  not  be  necessary  or  used.     But  every- 

r.  s.  *     thing  which  would  otherwise  need  to  be  alleged  by  way  of  new  assign- 

ment shall  be  introduced  by  amendment  of  the  statement  of  claim. 
As  to  amendment  of  pleadings  generally,  see  Or.  24. 

A  reply  was  ordered  to  be  struck  out  on  the  ground  inter  alia  that  it  raised 
a  **new  assignment"  in  McKenzie  v.  Hankam,  6  A.L.T.,  153. 
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ORDER  XX. 
Matters  arising  Pending  the  Action. 

1.  Any  ground  of  defence  which  has  arisen  after  action  brought,  Before  defence, 
but  before  the  defendant  has  delivered  his  defence,  and  before  the  time  r.  i.  *     *    ' 
Hmited  for  his  doing  so  has  expired,  may  be  set  up  by  the  defendant  in 

his  defence,  either  alone  or  together  with  other  grounds  of  defence. 
And  if,  after  a  defence  has  been  delivered,  any  ground  of  reply  arises 
to  any  set-oflf  or  cross-claim  alleged  therein  by  the  defendant,  it  may  be 
set  up  by  the  plaintiflf  in  his  reply,  either  alone  or  together  with  any 
other  ground  of  reply. 

As  to  the  time  limited  for  delivery  of  defence,  see  Or.  17,  rr.  6,  7. 

Matters  arising  after  the  commencement  of  an  action,  and  after  reply,  and 
which  are  admissible  in  evidence  against  the  defendant  as  showing  an  answer  to 
the  defence,  may  be  raised  in  the  reply  by  amendment ;  The  Real  Estate  Mortgage 
atul  Deposit  Bank  v.  Cromie,  20  V.L.R.,  337. 

SembU,  that  in  an  action  for  dissolution  of  a  syndicate  on  the  ground  of  the 
disagreement  of  the  members  inttr  se  particulars  may  be  given  under  the  statement 
of  claim  of  the  conduct  of  such  members  after  the  issue  of  the  writ,  showing  their 
inability  to  agree  ;  Cayron  v.  Runsell,  3  A.L.R.,  137. 

2.  When  any  ground  of  defence  arises  after  the  defendant  has  Further 
delivered  a  defence,  or  after  the  time  limited  for  his  doing  so  has  answer!  °' 
expired,  the  defendant  may,  and  when  any  ground  of  reply  to  any  set-  ^'•^»  ^-  ^'  ^4, 
off  or  cross-claim   arises  after   reply,    or  after   the  time   limited   for 
delivering  a  reply  has  expired,  the  plaintiff  may,  within  eight  days 

after  such  ground  of  defence  or  reply  has  arisen,  or,  by  leave  of  the 
Court  or  a  Justice,  at  any  subsequent  time,  deliver  a  further  defence  or 
reply  as  the  case  may  be,  setting  forth  such  ground  of  defence  or 
reply. 

As  to  computation  of  time  limited  by  this  rule,  see  Or.  45. 

An  application  to  deliver  a  further  defence  which  has  arisen  after  the 
delivery  of  the  defence,  should  be  by  summons,  and  should  be  supported  by  an 
affidavit  stating  that  the  matter  is  true,  and  when  it  arose  ;  Sander  v.  Snnder- 
combe,  15  V.L.R.,  5S0.    See  also,  Dale  v.  NeUon,  24  V.L.R.,  937. 

3.  When  any  defendant,  in  his  defence,  or  in  any  further  defence  confesbion  of 
delivered  as  in  the  last  preceding  Rule  mentioned,  alleges  any  ground  ****^"*^^- 

Cf.,  E.  Or.  24| 

of  defence  which  has  arisen   after  the  commencement  of  the  action,  »"•  ^• 
the  plaintiff  may  deliver  rf  confession  of  that  defence,  and  may  there- 
upon sign  judgment  for  his  costs  up  to  the  time  of  the  pleading  of 
that  defence,  with  costs  of  judgment,  unless  the  Court  or  a  Justice, 
either  before  or  after  the  delivery  of  such  confession,  otherwise  orders. 
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DEMURRER. 


H.O.  Rules. 


ORDER  XXI. 
Demurrer. 


Demurrer.  1.  Any  party  may  demur  to  any  pleading  of  the  opposite  party, 

or  to  an}^  part  of  a  pleading  which  sets  up  a  distinct  cause  of  action,  or 
to  any  distinct  and  severable  claims  for  damages,  or  to  any  claim  for 
damages  exceeding  an  amount  named  by  the  demurring  party,  or  to 
any  pleading  or  part  of  a  pleading  of  the  opposite  party  which  sets  up 
a  distinct  ground  of  defence,  set-off,  cross-claim,  or  reply,  as  the  case 
may  be,  on  the  ground  that  the  facts  alleged  do  not  show  any  cause  of 
action,  claim  for  damages,  or  ground  of  defence,  set-off,  cross-claim,  or 
reply,  as  the  case  may  be,  to  which  effect  can  be  given  by  the  Court  as 
against  the  party  demurring. 

The  provisions  of  this  order  are  subject  to  such  variations  or  modifications  as 
the  Court  or  a  Justice  may  think  fit  to  make  on  a  summons  for  directions  under 
Or.  12.  The  English  and  Victorian  Orders  abolish  demurrers  and  provide  for  pro- 
ceedings in  lieu  of  demurrer.  No  technical  objection  can  be  made  to  a  pleading 
on  the  ground  of  any  alleged  want  of  form  ;  see  Or.  14,  r.  28.  See  also,  H.C.P. 
Act,  sec.  24. 

Objections  to  statements  in  a  pleading  on  the  ground  that  they  amount  to 
statement  of  evidence  should  be  taken  on  summons  to  strike  out  and  not  on 
demurrer;  Miles  v.  M'llioraith,  1  Q.L.J. ,  33. 

A  demurrer  will  not  lie  against  the  relief  claimed  in  the  prayer  of  a  claim ; 
P/ant  V.  Attorney'  General f  5  Q.L.J.,  57. 

A  claim  for  a  declaration  of  right  without  a  claim  for  consequential  relief  is 
not  demurrable  when  the  Court  has  power  to  give  consequential  relief  either  in 
the  same  or  other  proceedings  ;   Leahy  v.  Lemel,  8  Q.L.J. ,  19. 

Where  a  demurrer  going  to  whole  of  a  statement  of  claim  has  been  allowed, 
the  action  is  to  be  deemed  to  be  gone,  and  no  further  applications  can  be  made  in 
the  action,  unless  on  evidence  that  an  appeal  is  pending  from  the  allowance  of  the 
demurrer  ;   Williams  v.  Morgan,  Queensland  Dig.,  col.  205. 

Demurrer  to  2.  A  demurrer  must  state  specifically  whether  it  is  to  the  whole 

the  whole  or       or  to  a  part,  and  if  so  to  what  part,  of  the  claim  or  pleading  of  the 
Frivolous.  opposite   party.     It  must  state  some  ground   in  law  for  the  demurrer, 

Demurrer  set  rr  r       j  o 

aside  with  costs,  but  the  party  demurring  shall  not  on  the  argument  of  the  demurrer  be 
limited  to  the  ground  so  stated.  If  no  ground  or  only  a  frivolous 
ground  of  demurrer  is  stated,  the  Court  or  a  Justice  may  set  the 
demurrer  aside  with  costs. 


Q.  Or.  5 


Delivery- 

q.  Or.  29,  r.  3. 


3.  A  demurrer  shall  be  delivered  in  the  same  manner  and  within 
the  same  time  as  any  other  pleading. 

As  to  the  time  and  manner  in  which  pleadings  are  to  be  delivered,  see  Or.  14, 
r.  7,  and  Or.  45,  rr.  4,  7. 
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4.  When  a  party  entitled  to  deliver  a  pleading  desires  both  to  Demurrer  and 

1  1      «       1  1       1  1       1'  <•     1  •  .1  defence  in  one 

demur  and  plead  to  the  last  pleading  of  the  opposite  party,  or  to  demur  pleading, 
to  part  of  the  last  pleading  of  the  opposite  party  and  to  plead  to  other  ^'  ^'*  ^'  ***  '*• 
part  thereof,  he  shall  combine  the  demurrer  and  other  pleading. 

As  to  right  of  party  to  pleail  and  demur  together  without  leave,  see  r.  5, 
infra. 

5.  Any  party  may  plead  and  demur  to  the  same  matter  without  ['^j^detnur***' 
leave.     When  a  party  demurring  pleads  as  well  as  demurs,  it  shall  be  n^esSan"*^^ 
in  the  discretion  of  the  Court  or  a  Justice  to  direct  whether  the  issues  q.  Or.  29,  r.  5. 
of  law  or  fact  shall  be  first  disposed  of. 

6.  When  the  claim  or  defence  of  any  party  depends,  or  mav  tj^?*""****?  ^ 

J    ^        -^  ^  '  -    claim  founded 

depend,  upon  the  construction  of  a  written  document,  and  the  party  in  <^"  document. 
his  pleading  refers  U)  the  document  but  does  not  set  it  out  at  length, 
the  opposite  party  may,  in  his  demurrer,  set  out  the  document  at  length 
or  so  much  thereof  as  is  material,  and  demur  to  the  claim  or  defence 
founded  upon  it,  in  the  same  manner  as  if  it  had  been  pleaded  at 
length  by  the  other  party. 

If  he  does  not  set  out  the  document  truly  or  sufficiently  the 
Court  or  a  Justice  may  order  the  demurrer  to  be  struck  out  or  amended. 

As  to  pleading  the  effect  of  documents  in  the  first  instance  without  setting  out 
the  documents  at  length,  see  Or.  14,  r.  20. 

7.  When  a  demurrer,  either  to  the  whole  or  part  of  a  pleading,  fnt^^^d^io"^*" 
is  delivered,  either  party  may  set  down  the  demurrer  for  argument  hSdTufflcient^ 
before   the    Court    immediately,    and    the    party    setting    down    the  Q.  Or.  29,  r.  7. 
demurrer  shall  on  the  same  day  give  notice  thereof  to  the  other  party. 

If  the  demurrer  is  not  set  down  and  notice  given  within  ten  days  after 
delivery,  and  if  the  party  whose  pleading  or  claim  is  demurred  to  does 
not  within  that  time  amend,  the  demurrer  shall  be  held  sufficient  for 
the  same  purposes  and  with  the  same  result  as  to  costs  as  if  it  had 
been  allowed  on  argument,  and  the  same  judgment  may  be  entered 
thereon. 

As  to  effect  of  decision  on  demurrer,  see  rr.  10,  11,  infra  ;  as  to  indorsement 
on  demurrer  of  notice  requiring  demurrer  to  be  set  down  for  argument,  see  Or. 
14,  r.  32  ;  as  to  computation  of  time  limited  by  this  rule,  see  Or.  45. 

The  fee  payable  on  entering  a  demurrer  for  argument  is  £1  ;  Rule  of  Court, 
October  6th,  1903. 

8.  While  a  demurrer  to  the  whole  or  any  part  of  a  pleading  is  Amendment 

pendinj? 

pending,  that  pleading  shall  not  be  amended  except  on  payment  of  the  demurrer. 
cost«  of  the  demurrer,  unless  by  leave  of  the  Court  or  a  Justice.  ^     '^'   ' 

As  to  amendment  generally,  see  H.C.P.  Act,  sees.  23,  24,  and  Or.  24. 
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Leave  to  amend  was  given  notwithstanding  that  a  demurrer  was  pending,  the 
costs  of  the  demurrer  being  reserved  for  the  Full  Court ;  Waiters  v.  Eidridgt,  4 
Q.L.J.,  79. 

demurrer "  ^"  ^^®^  ^  demurrer  to  the  whole  or  part  of  any  pleadiilg  or  claim 

allowed.  jg  allowed   upon  argument,   the   party   whose  pleading   or   claim  is 

demurred  to  shall  pay  to  the  demurring  party  the  costs  of  the 
demurrer,  and  when  a  demurrer  is  overruled  the  demurring  party  shall 
pay  to  the  opposite  party  the  costs  occasioned  by  the  demurrer,  unless 
in  either  case  the  Court  otherwise  orders. 

As  to  costs  generally,  see  Or.  46  ;  Jud,  Act,  sees.  26,  27. 
Effect  of  decision  10.  Subject  to  the  power  of  amendment,  when  a  demurrer  to  the 

on  demurrer 

going  to  whole  whole  of  any  pleading,  so  far  as  it  relates  to  a  separate  cause  of  action, 
Q.  Or.  29,  r.  10.  is  allowed  or  overruled,  the  Court  shall  give  such  judgment  as  to  that 
cause  of  action  as  upon  the  pleadings  the  successful  party  appears  to 
be  entitled  to,  and,  if  the  judgment  is  for  the  defendant  with  respect 
to  the  whole  action,  the  plaintiff  shall  pay  to  the  defendant  the  costs  of 
the  action,  unless  the  Court  otherwise  orders. 

As  to  the  power  of  the  Court  or  a  Justice  to  amend  generally,  see  H.C.P.  Act, 
sees.  23,  24,  Or.  24  ;  as  to  costs  generally,  see  Or.  46  ;  Jud,  Act^  sees.  26,  27. 

Where  a  purely  technical  point  is  taken  the  Court  will  allow  an  amendment 
to  be  made ;  Jacobs  v.  Smith,  8  N.S.  W.L.R.,  21. 

Where  H.  When  a  demurrer  to  any  pleadinij  or  claim  or  part  of  a 

demurrer  '    ^  ^  .      . 

allowed  to  part  pleading  or  claim  is  allowed  in  any  case  not  falling  within  the  last 
iIe*de«n^*'to*be  P^^^ceding  Rule,  then,  subject  to  the  power  of  amendment,  the  matter 
struck  out.         demurred  to  shall  as  between  the  parties  to  the  demurrer  be  deemed  to 

be  struck  out  of  the  pleadings,  and  the  rights  of  the  parties  shall  be 

the  same  as  if  it  had  not  been  pleaded. 
Demurrer  12.  When  a  demurrer  is  overruled,  the  Court  may  make  such 

overruled  with  '  •' 

leave  to  plead,  order,  and  upon  such  terms  as  the  Court  thinks  fit,  for  allowing  the 
demurring  party  to  raise  by  further  pleading  any  case  which  he 
desires  to  set  up  in  opposition  to  the  matter  demurred  to. 

Form  of  entrj-  13.  A  demurrer  shall  be  set  down  for  argument  by  filing  a  copy 

for  argument.  ^ 

q.  Or.  29,  r.  13.  of  the  pleadings  so  far  as  they  relate  to  the  matters  of  law  raised  by 
the  demurrer,  and  delivering  to  the  registrar  a  memorandum  of  entry 
for  argument. 

As  to  the  right  of  either  party  to  set  demurrer  down  for  argument 
immediately  after  service  of  same,  see  r.  7,  supra  ;  as  to  hearing  of  demurrer  by  a 
single  Justice  or  Full  Court,  see  r.  14,  infra  ;  as  to  indorsement  on  demurrer  of 
notice  requiring  demurrer  to  be  set  down  for  argument,  see  Or.  14,  r.  .32. 

When  demurrer  1 4.  When  the  party  entering  a  demurrer  for  argument  enters  it 

heard  before       to  be  heard  before  a  single  Justice,  and  any  other  party  desires  it  to 

Full  Court.  t 

o.  Or,  29,  r.  14.   ^e  heard  before  a  Full  Court  in  the  first  instance,  he  may,  within  four 
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days  after  receiving  notice  that  the  demurrer  has  been  so  entered, 
deliver  to  the  Registrar  and  to  the  opposite  party  a  memorandum  to 
that  effect,  and  the  demurrer  shall  thereupon  be  deemed  to  have  been 
entered  to  be  heard  before  a  Full  Court  in  the  first  instance. 

If  the  action  is  pending  in  a  District  Registry,  the  pleadings 
shall  be  forthwith  transmitted  to  the  Principal  Registry,  unless  a  sitting 
of  a  Full  Court  is  appointed  to  be  held  within  sixty  days  at  the  place 
where  the  District  Registry  is  situated.  After  the  decision  of  the  Full 
Court  the  pleadings  shall  be  returned  to  the  District  Registry  with  a 
certificate  of  the  judgment  or  order  of  the  Full  Court. 

As  to  oomputation  of  time  limited  by  this  rule,  see  Or.  45. 

On  demurrer,  two  counsel  will  be  heard ;  Bond  v.  The  Commonwealth  of 
Amtralia,  1  C.L.R.,  13  ;  Milen  v.  Mcllicraith,  1  Q.L.J.,  27. 

15.  Four  days  at  least  before  the  day  for  which  a  demurrer  is  Pieadinjfs  for 

•  •11  Justices. 

set  down  for  argument  the  party  setting  it  down  shall  leave  at  the  q.  or.  20,  r.  I6. 
chambers  of  the  J  ustice,  or  at  the  chambers  of  each  of  the  Justices  who 
are  to  sit  on  the  hearing  of  the  argument,  a  copy  of  the  pleadings  so 
far  as  they  relate  to  the  matters  of  law  raised  by  the  demurrer. 
As  to  computation  of  time  limited  by  this  mle,  see  Or.  45. 


ORDER    XXII. 

Discontinuance,  Etc. 

1.  The  plaintiff  may,  at  any  time  before  receipt  of  the  defence  Discontinuance 
of  any  defendant,  or  after  the  receipt  of  the  defence,  but  before  taking  defence, 
any  other  proceeding  in  the  action  against  that  defendant  other  than  ^' {^^'  ^^'  ^' 
an  interlocutory  application,  by  notice  in  writing  wholly  discontiime 
his  action  against  that  defendant,  or  withdraw  any  part  of  his  alleged 
cause  of  action  against  that  defendant,  and  thereupon  he  shall  pay  that 
defendant   his   costs   of   the   action,  or,   if   the  action   is  not  wholly 
discontinued,  the  taxed  costs  occasioned  by  the  matter  so  withdrawn. 

Such  discontinuance  or  withdrawal,  as  the  case  may  be,  shall 
not  be  a  defence  to  any  subsequent  action  for  the  same  cause. 

The  discontinuance  not  to  prejudice  any  action  consolidated  therewith  ;  see 
r.  4,  infra  ;  as  to  withdrawal  of  cause  by  consent,  see  r.  5,  infra ;  as  to  entering 
judgment  for  costs  on  discontinuance,  see  r.  6,  infra ;  as  to  staying  subsequent 
action  when  costs  of  prior  discontinued  action  not  paid,  see  Or.  38,  r.  5 ;  as  to 
security  for  costs  where  second  action  instituted  for  same  cause,  see  Or.  25,  r.  10. 

The  fee  payable  on  filing  a  notice  of  discontinuance  is  2s.  6d.  ;  Rule  of 
Court,  Oct.  6th,  1903. 
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An  appointment  by  a  defendant  to  tax  his  costs  of  the  plaintiff's  diicontino- 
ance  of  an  action  is  a  step  in  the  action,  and  as  snch  amounts  to  a  waiver  aud 
precludes  the  defendant  from  applying  to  set  aside  such  discontinuance  on  the 
ground  of  irregularity  ;  Patterson  v.  Clarton^  7  A.L.T.,  45.  The  Victorian  Order 
26,  r.  1,  does  not  provide  for  discontinuance  by  one  co-plaintiff  independently  of 
the  others;  Heniy  v.  Henty,  25  V.L.R.,  151. 

Not  otherwise  2.  Save  as  in  this  Order  provided,  a  plaintiff  may  not  withdraw 

except  by  leave.  *•  *  "^ 

Cf.,  E.  Or.  26,  the  record  or  discontinue  the  action  without  leave  of  the  Ck)urt  or  a 
Justice  :  But  the  Court  or  a  Justice  may,  before,  or  at,  or  after,  the 
hearing  or  trial,  upon  such  terms  as  to  costs,  and  as  to  bringing  any 
other  action,  or  otherwise,  as  are  just,  order  the  action  to  be  dis- 
continued, or  any  part  of  the  alleged  cause  of  action  to  be  struck  out 

In  Victoria  it  has  been  held  that  a  Judge  has  no  power  on  an  application 
by  the  plaintiff  to  order  that  an  action  be  discontinued  on  the  terms  of  the 
defendant's  paying  the  costs  of  the  action  ;  Mulcahey  v.  Wilkinson^  9  A.L.T.,  22. 

A  defendant  cannot  apply  for  an  order  for  the  discontinuance  of  an  action 
under  Order  26,  r.  1  of  Victorian  Rules  of  1884 ;  Rodgtrs  ds  Sonn  v.  GtnoH,  14 
V.L.R.,  298.    See  also,  Bodfjers  d?  Sons  v.  Heymamon,  14  V.L.R.,  300. 

Court  uiay  allow  3.  The  Court  or  a  Justice  may,  in  like  manner,  and  with  the 

a  defendant  to      ,.,,..  i.        •  /.  i    <.       i  i 

diacontinue  his    like  discretion  as  to  terms,  upon  the  application  of  a  defendant,  order 

defence. 

Cf.,  K.  Or.  20.  the  whole  or  any  part  of  his  defence  to  be  withdrawn  or  struck  out ; 
but  a  defendant  may  not  withdraw  his  defence,  or  any  part  thereof, 
without  such  leave. 


r,  1. 


Effect  on  4.  The  discontinuance  of  an  action   by  the  plaintiff  shall  not 

consolidated  -^  '■ 

actions.  prejudice  any  action  consolidated  therewith. 

A.R.,  1894,  r.  28. 

Cf.,  E.  Or.  21,  As  to  consolidation  of  actions,  see  Or.  39. 

r.  16. 

Withdrawal  by  5.  "When  a  cause  has  been  entered  for  trial,  it  may  be  with- 

consent. 

E.  Or.  26  r.  2.     drawn  by  either  the  plaintiff  or  the  defendant,  upon  production  to  the 
proper  officer  of  a  consent  in  writing,  signed  by  the  parties. 

Entering  6.  A  defendant  may  enter  judgment  for  the  costs  of  the  action 

judgment  on         ./...,,,,.  .  ,  ...  /.  i  •        j  u 

diw'ontinuRnce.  if  it  IS  wholly  discontinued  against  him,  or  for  the  costs  occasioned  by 
'*     * ''  '     the  matter  withdrawn  if  the  action  is  not  wholly  discontinued,  if  such 
respective  costs  are  not  paid  within  four  days  after  taxation. 

As  to  defendant's  right  to  costs  on  discontinuance  of  action,  see  r.  l,xttpm; 
as  to  staying  of  subsequent  action  until  such  costs  of  prior  action  are  paid,  see  Or. 
38,  r.  5  ;  as  to  computation  of  time  limited  by  this  rule,  see  Or.  45. 


ORDER     XXIII. 
Default  of   Pleading. 
Default  of  1.  If  a  plaintiff,  being  bound  to  deliver  a  statement  of  claim, 

piaii.tiffin  r  >  o 

delivering  does   not   deliver  it  within  the  time  allowed  for   that   purpose,  the 
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defendant  may,  at  the  expiration  of  that  time,  apply  to  the  Court  or  a  statement  of 
Justice  to  dismiss  the  action  with  costs  for  want  of  prosecution;  and  cf., e. Or.27, 
on  the  hearing  of  the  application  the  Court  or  Justice  may  order  the 
action  to  be  dismissed  accordingly,  or  may  make  such  other  order,  and 
on  such  terms,  as  is  just. 

As  to  the  time  limited  for  delivery  of  statement  of  claim,  see  Or.  16,  r.  4  ;  as 
to  dismissal  of  action  for  non-compliance  with  order  for  discovery,  see  Or.  26,  r.  19  ; 
or  for  failure  to  comply  with  order  to  produce  books,  see  H.C.P.  Act,  s.  17  ;  or 
upon  failure  to  give  notice  of  trial,  see  Or.  30,  r.  7  ;  or  in  default  of  appearance  by 
plaintiff  at  trial ;  ib.,  r.  17.  As  to  fee  payable  on  entering  judgment,  see  Rule  of 
Court,  October  6th,  1903,  sub-tit.  **  Drawing  up  and  Entering  Judgment." 

An  action  cannot  be  dismissed  for  want  of  prosecution,  for  non-delivery  of 
a  statement  of  claim,  if  the  statement  of  claim  has  been  delivered  before  the  hearing 
of  the  application,  although  subsequently  to  the  issue  of  the  summons  for  dismissal ; 
(iriffith,  C.J.,  Leiothwaite  v.  Turner^  9  Q.L.J.  (N.C.),  76.  Where  a  summons  to 
dismiss  was  taken  out  after  the  statement  of  claim  was  delivered  the  defendant  was 
ordered  to  pay  the  costs  of  the  application  ;  Gaflish  v.  Reilly^  9  A.L.T. ,  35.  Where  a 
summons  to  dismiss  was  taken  out  before  the  statement  of  claim  was  delivered,  but 
the  plaintiff,  on  the  delivery  of  such  statement  of  claim,  made  no  offer  to  pay  the  costs 
of  the  summons  incurred  up  to  such  delivery,  the  plaintiff  was  ordered  to  pay  the 
coBts  of  the  application;  Hughes  v.  Bank  of  Victoria,  9  A.L.T.,  36.  Where  a 
solicitor  institutes  an  action  without  authority  he  must,  on  the  action  being  dis- 
missed at  the  instance  of  the  defendant,  pay  the  costs  of  both  parties ;  Pearl  v. 
CoTnmercial  Bank  of  A  ustralia^  10  A.  L. T. ,  266.  As  to  dismisstvl  of  action  with  costs 
unless  certain  terms  complied  with,  see  Adcock  v.  Jolly ^  17  A.L.T.,  107. 

2.  If  the  plaintiff's  claim  is  for  a  debt  or  liquidated  demand  Liquidated 

demand. 

only,  and  any  defendant  fails  to  deliver  a  defence  within  the  time  Qf  ^  ^  Or.  27, 
allowed  for  that  purpose,  the  plaintiff  may,  at  the  expiration  of  that  '*  ^' 
time,  enter  final  judgment  against  him  for  the  amount  claimed, 
together  with  interest  at  the  rate  claimed  by  the  statement  of  claim  as 
the  rate  agreed  upon,  if  any,  or,  if  no  rate  is  claimed  to  have  been 
agreed  upon,  at  the  rate  of  five  per  centum  per  annum  to  the  date  of 
the  judgment,  with  his  costs  of  action. 

As  to  the  effect  of  judgment  by  default  against  one  of  several  defendants, 
see  r.  12,  iii/m ;  as  to  entry  of  judgment  for  debt  or  liquidated  demand,  where 
defendant  fails  to  enter  an  appearance,  see  Or.  10,  r.  3.  Where  a  defendant  who 
has  been  authorized  to  defend  on  behalf  of,  and  for  the  benefit  of,  all  persons 
interested,  makes  default  in  delivery  of  his  defence,  the  plaintiff  has  a  right  to 
judgment ;  Brown  v.  Fraser,  22  V.L.R.,  337. 

3.  If  the  plaintiffs  claim  is  for  detention  of  goods  and  pecuniary  Detention  of 
damages,  or  either,  and  all  the  defendants  make  default  as  mentioned  ^  or.  27,  r.  4. 
in  Rule  2  of  this  Order,  the  plaintiff  may  enter  interlocutory  judgment 

against  the  defendants,  and  a  writ  of  inquiry  may  issue  to  assess  the 
value  of  the  goods  and  the  damages,  or  either,  as  the  case  may  be. 
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But  the  Court  or  a  Justice  may  order  that,  instead  of  issuing  a  writ  of 
inquiry,  the  value  and  the  damages,  or  either,  shall  be  ascertained  in 
any  other  way  which  the  Court  or  Justice  directs. 

As  to  judgment  in  such  cases  in  default  of  appearance,  see  Or.  10,  r.  5 ;  as 
to  writs  of  inquiry  and  references  as  to  damages,  see  Or.  30,  r.  25,  et  aeq.  Tfai« 
rule  is  not  confined  to  cases  where  the  claim  is  for  detention  of  goods  and  pecuniary 
dama^^es  for  their  detention,  but  embraces  all  actions  in  which  damages  are  claimed  ; 
Lyoii  V.  Hardenackf  18  A.L.T.,  82.  In  Victoria  it  was  held  that  a  defendant  is 
entitled  to  be  heard  and  to  receive  notice  of  the  assessment  of  damages  ;  King  v. 
Hing,  24  V.L.R.,  400.  But  where  a  writ  for  service  out  of  the  jurisdiction  had 
been  issued  in  an  action  for  breach  of  promise,  and  was  served  upon  the  defendant, 
who  did  not  appear,  it  was  held  that  under  the  Victorian  law  it  was  not  necessary 
to  give  the  defendant  notice  of  assessment ;  Hottston  v.  Knox^  27  V.L.R.,  105. 

Where  the  plaintiff  in  an  action  claims  specific  performance  of  a  contnict, 
and,  in  the  alternative,  damages  for  breach  of  that  contract,  he  is  not  at  liberty, 
when  the  defendant  has  made  default  in  pleading,  to  abandon  his  claim  for  specific 
performance  and  enter  interlocutory  judgment  on  the  claim  for  damages.  The 
plaintiff  must  set  down  the  action  on  motion  for  judgment ;  Banitt  v.  Haughton^ 
16  V.L.R.,  408. 

4.  When  in  any  such  action  as  in  the  last  preceding^  Rule 
mentioned  there  are  several  defendants,  of  whom  one  or  more  make 
default  as  mentioned  in  Rule  2  of  this  Order,  and  the  others  do 
not  make  default,  the  plaintiff  may  enter  interlocutory  judgment 
against  the  defendants  so  making  default.  And  in  that  case,  the  value 
of  the  goods  and  the  damages,  or  either,  as  the  case  may  be,  may  be 
assessed,  as  against  the  defendants  suffering  judgment  by  default,  at 
the  same  time  as  the  trial  of  the  action  or  issues  therein  against  the 
other  defendants.  But  the  Court  or  a  justice  may  order  that,  instead 
of  proceeding  to  the  trial,  the  value  and  the  damages,  or  either,  shall 
be  ascertained  by  a  writ  of  inquiry,  as  directed  by  the  last  preceding 
Rule,  or  in  any  other  way  which  the  Court  or  Justice  directs. 

As  to  judgment  in  such  cases  in  default  of  appearance,  see  Or.  10,  r.  6  ;  as 
to  effect  of  judgment  by  default  against  one  of  several  defendant,  see  r.  12,  infi-a  ; 
as  to  writs  of  inquiry  and  references  as  to  damages,  see  Or.  30,  r.  25,  et  aeq. 

5.  If  the  plaintiff's  claim  is  for  detention  of  goods  and  pecuniary 
damages,  or  either,  and  also  for  a  debt  or  liquidated  demand,  and  any 
defendant  makes  default  as  mentioned  in  Rule  2  of  this  Order,  the 
plaintiff  may  enter  final  judgment  against  him  for  the  debt  or  liquidated 
demand,  with  interest  and  costs,  and  may  also  enter  interlocutory 
judgment  for  the  value  of  the  goods  and  the  damages,  or  either,  as  the 
case  may  be,  and  may  proceed  as  provided  in  Rules  3  and  4  of  this 
Order. 

As  to  signing  judgment  in  such  cases  in  default  of  appearance,  see  Or.  10,  r.  7. 
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6.  If  the  plaintifTs  claim  is  for  a  debt  or  liquidated  demand,  or  SaSm  ouiy.'**'^ 
the  detention  of  goods  and  pecuniary  damages,  or  for  any  of  such  matters,  e.  Or.  27,  r.  9. 
and  the  defendant  delivers  a  defence  which  purports  to  offer  an  answer 

to  part  only  of  the  plaintiff's  alleged  cause  of  action,  then,  if  the 
unanswered  part  consists  of  a  separate  cause  of  action,  or  is  severable 
from  the  rest,  as  in  the  case  of  part  of  a  debt  or  liquidated  demand,  the 
plaintiff  may,  by  leave  of  the  Court  or  a  Justice,  enter  judgment,  final 
or  interlocutory,  as  the  case  may  be,  for  the  part  unanswered :  Provided 
that,  when  there  is  a  cross-claim,  execution  on  the  judgment  in  respect 
of  the  plaintiffs  claim  shall  not  issue  without  leave  of  the  Court  or  a 
Justice. 

7.  In  all  other  actions  than  those  in  the  preceding  Rules  of  this  ^^^^^  *"  ^^^^' 
Order  mentioned  if  the  defendant  makes  default  in  delivering  a  defence,  cf.,  e.  or.  27, 
the  plaintiff  may  set  down  the  action  as  against  him  on  motion  for 
judgment,  and  such  judgment  shall  be  given  as  upon  the  statement  of 

claim  the  plaintiff  appears  to  be  entitled  to. 

As  to  application  for  judgment  in  default  of  any  subsequent  pleadings,  see 
r.  10,  in/ra  ;  as  to  motions  for  judgment,  see  Or.  3.3. 

The  fee  payable  on  filing  notice  of  motion  is  lOs.,  and  on  drawing  up  and 
entering  judgment  under  this  rule,  lOs.  ;  Rule  of  Court,  October  6th,  1903. 

On  the  motion  for  judgment  the  statement  of  claim  alone  can  be  looked  at, 
and  affidavits  are  not  admissible  on  the  question  of  costs  which  are  in  the  discretion 
of  the  Court ;  the  judgment  of  Higinbotham,  J.,  in  Siegerl  v.  Lawrence ,  11  V.L.R., 
47,  not  followed  ;  Huxley  v.  Plunkett,  2  A.L.R.,  172.  It  is  unnecessary  that  there 
should  be  an  affidavit  verifying  the  statement  of  claim  in  an  action  in  which  the 
defendant  has  not  appeared;  Ste\cart  v.  CoughfaUf  11  V.L.R.,  279.  The  filing  of 
a  statement  of  claim  is  imperative  where  the  defendant  does  not  appear  ;  Emhling 
V.  Parry,  23  V.L.R.,  70.  See  also,  Fa/kimjham  v.  Harbison,  24  V.L.R.,  764  ;  Or. 
10,  r.  9. 

In  Victoria  where  a  writ  was  indorsed  for  an  account  and  no  appearance 
entered  for  the  defendant,  and  an  order  had  been  made  directing  accounts  and  the 
Chief  Clerk  had  given  his  certificate  as  to  the  amount  found  to  be  due,  it  was  held 
that  application  should  be  made  under  a  corresponding  rule  ;  RidiUll  v.  Mc  Whinne, 
16  V.  L.R.,9.  As  to  order  made  in  a  foreclosure  action,  see  National  Bank  v. 
Cohen,  22  V.L.R.,  269. 

The  fee  payable  on  drawing  up  and  entering  judgment  is  10s.  ;  Rule  of  Court, 
October  6th,  1903. 

8.  When,  in  any  such  action  a.s  mentioned  in  the  last  preceding  one  of  several 

■r>ii  ^    t    {•       1  1  •/.  1/.1  defendants  in 

Rule,  there  are  several  defendants,  then,  if  any  defendant  makes  default  default. 
in  delivering  a  defence,  the  plaintiff  may,  if  the  cause  of  action  is  sever-  r'12^*  ^^*  ^' 
able,  set  down  the  action  at  once  on  motion  for  judgment  against  that 
defendant,  or  may  in  any  case  set  it  down   on  motion  for  judgment 
against  him  at  the  time  when  it  is  entered  for  trial  or  set  down  on 
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H.C.  Rules. 


Close  of 
pleadings  on 
default. 

Cf.,  E.  Or.  27, 
r.  13. 


motion  for  judgment  against  the  other  defendants.    In  the  first  case  the 
Court  may  adjourn  the  motion  to  come  on  at  the  time  last  mentioned. 

As  to  effect  of  judgment  by  default  against  one  of  several  defendants,  see 
r.  12,  infra ;  as  to  motions  for  judgment,  see  Or.  33. 

The  fee  payable  on  filing  notice  of  motion  is  lOs.,  and  on  entering  jadgment 
lOs.  ;  see  Rule  of  Court,  October  6tb,  1903. 

As  to  default  where  there  are  several  defendants,  see  LitUt  v.  LiitU^  24 
V.L.R.,  203  ;  Growley  v.  The  Sandhurst  and  Northern  District  Trustee  iie.  Co.,  23 
V.L.R.,  661. 

9.  If  the  plaintiff  does  not  deliver  a  reply,  or  any  party  does  not 
deliver  any  subsequent  pleading,  within  the  period  allowed  for  that 
purpose,  the  pleadings  shall  be  deemed  to  be  closed  at  the  expiration  of 
that  period,  and  all  the  material  statements  of  fact  in  the  pleading  last 
delivered  shall  be  deemed  to  have  been  admitted. 


Judgment  by 
default  in  other 


Cf.,  B.  Or.  27, 
r.  14. 

Cf.,  Q.  Or.  31, 
r.  14. 


Setting  aside 
Judgment  by 
default. 

Cf.,  E.  Or.  27, 


As  to  the  times  limits  for  the  delivery  of  pleadings,  see  Or.  16,  r.  4  ;  Or.  17, 
rr.  6,  7  ;  Or.  19,  rr.  1,  3;  Or.  24,  r.  6 ;  as  to  close  of  pleadings  by  joiaderof 
issue,  see  Or.  19,  r.  4  ;  as  to  judgment  on^idmission  in  pleadings,  see  Or.  27,  r.  3. 

10.  In  any  case  not  hereinbefore  provided  for,  if  any  party 
makes  default  in  delivering  any  pleading,  the  opposite  party  may  apply 
to  the  Court  or  a  Justice  for  such  judgment  (if  any)  as  upon  the  plead- 
ings he  appears  to  be  entitled  to.  And  the  Court  or  Justice  may  order 
judgment  to  be  entered  accordingly,  or  make  such  other  order  as  is 
necessary  to  do  complete  justice  between  the  parties. 

As  to  judgment  on  admission  in  pleadings,  see  Or.  27,  r.  3  ;  as  to  motions  for 
jud);(ment,  see  Or.  33.  The  fee  on  filing  notice  of  motion  is  lOs.  ;  Rules  of  Coart, 
October  6th,  1903. 

Under  the  Queensland  Rules  it  was  held  that,  when  a  defendant  had  delivered 
a  statement  ot  defence  and  counter-claim,  and  no  joinder  of  issue  or  answer  had 
been  served,  the  defendant  could  obtain  judgment  on  the  statement  of  claim 
and  on  the  counter-claim  ;  Carr  v.  JeJ'ti,  4  Q.L.J.,  50. 

11.  Any  judgment  by  default  under  this  Order  may  be  set  aside 
or  varied  by  the  Court  or  a  Justice,  upon  such  terms  as  to  costs  or 
otherwise  as  the  Court  or  Justice  thinks  fit. 


As  to  setting  aside  of  judgment  obtained  by  default,  see  Or.  10,  f.  8 ;  of 
judgment  in  default  of  appearance  at  trial,  see  Or.  30,  r.  18  ;  as  to  relief  against 
judgments  and  orders,  see  Or.  34. 


12.  In  any  case  in  which  a  plaintiflf  enters  judgment  under  the 
provisions  of  this  Order  against  any  defendant  who  makes  default  in 
delivering  a  defence,  the  entry  of  judgment  shall  not,  nor  shall  the 


Digitized  by 


Google 


Or.  XXIV.,  p.  1.  AMENDMENT.  307 

issue  of  execution  thereon,  prejudice  his  right  to  proceed  in  the  action 
against  the  other  defendants. 

As  to  signing  judgment  against  one  or  more  several  defendants,  see  rr.  2,  4, 
S,  supra. 

ORDER  XXIV. 
Amendment. 
1.  The  Court  or  a  Justice  may,  in  any  cause  or  matter,  at  any  Amendiuent  in 

general. 

stage  of  the  proceedings,  allow  or  direct  either  party  to  alter  or  amend  cf.,  e,  Or.  28, 
the  writ  of  summons,  or  any  indorsement  thereon  or  any  pleadings  or 
other  proceedings,  in  such  manner  and  on  such  terms  as  are  just. 

As  to  general  power  of  amendment  of  defects  and  errors,  see  H.C.P.  Act, 
sees.  23,  24  ;  as  to  correction  of  clerical  mistakes  and  accidental  omissions,  see  r.  9, 
infra  ;  as  to  amendment  of  indorsement  on  writ  of  summons,  see  Or.  4,  r.  2  ;  of 
pleading  pending  demurrer,  see  Or.  21,  r.  8  ;  of  admissions,  Or.  27,  r.  2 ;  of  return 
to  writ  of  habeas  corpus,  see  Or.  42,  r.  6  ;  of  irregular  proceedings,  Or.  49, 
r.  5 ;  of  notice  of  appeal  from  judgment  of  a  Justice  of  the  High  Court,  Part  II., 
sec.  1,  r.  3;  as  to  power  of  amendment  by  Full  Court  on  such  appeal,  i6.,  r.  9  ;  of 
amendment  of  notice  of  application  for  new  trial,  ib.,  r.  20 ;  of  amendment  of 
notice  of  appeal  from  judgment  of  Supreme  Court  of  States,  t6.,  sec.  iv.,  r.  3. 

At  any  Stage. — Leave  to  amend  pleadings  will  be  granted  at  any  stage  of 
the  proceedings  where  no  injustice  will  be  done  thereby  to  the  other  side  ;  Broinell 
y.  Robertson,  12  V.L.R.,  560;  Spier  v.  Thonie,  11  A.L.T.,  110.  An  amendment 
should  be  made  before  judgment,  for  when  an  order  has  been  made  after  hearing 
both  sides  the  Court  making  the  order  cannot  vary  or  alter  it ;  Roxburgh  v.  Tully, 
1  Q.L.J.,  148;  Russell  v.  Taylor,  Queensland  Dig.,  col.  211  ;  Queensland  Invest- 
mtnt  and  L,  M,  Co,  Ltd,  v.  Grimley^  4  Q.L.J.,  Supp.,  3;  Woods  v.  Sheriff  oj 
Queensland,  6  Q.L.J.,  163;  Rex  v.  Municipal  Council  of  Marouy,  29  V.L.R.,  355. 
But  compare  Hall  v.  Harris,  25  V.L.R.,  455.  Per  Madden,  C.J.  :— '*But  I 
may  say  we  should  have  hesitated  long  before  we  came  to  the  conclusion  that  a 
Judge  under  the  circumstances  in  which  our  brother  Hood  found  himself,  having 
pronounced  judgment,  even  although  the  order  of  the  Court  had  been  passeil  and 
entered,  could  not  do  what  justice  required  by  setting  aside  a  judgment  founded 
wholly  upon  the  Judge's  own  error  as  to  a  fact  and  not  upon  any  mistake  in 
his  deliberation."  See  also  note  to  r.  9,  infra.  After  an  order  is  approved  by 
both  parties  and  signed  by  the  Judge,  objections  to  its  form  will  not  be  enter- 
tained ;  Cayron  v.  Russell,  24  V.L.  R.,  69.  An  amendment  of  pleading  was  allowed 
after  the  close  of  the  evidence  to  raise  the  question  of  deceit ;  Haider  v.  Bright 
Ghrystal  dec.  Co,,  Queensland  Dig.,  col.  204.  An  application  to  amend  after  the 
verdict  of  the  jury  was  given  was  held  to  have  been  made  too  late  ;  Oibbs,  Bright 
<fc  Co.  V.  Roioan,  13  V.L.R.,  621. 

Per  Williams,  J.  (Vic.) :— ''This  Court  also  upon  the  reservation  (of  ques- 
tions reserved  on  the  findings  of  a  jury)  has  undoubtedly  power  to  make  any  such 
amendment  of  the  pleadings  as  it  may  think  just  and  right  upon  such  findings  "  ; 
SmaH  V.  Lobb,  16  V.L.R.,  at  p.  500. 
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Amendment  OF  Pleadings. — Semblt^  the  amendments  which  the  Judge  it 
required  to  make  under  the  High  Court  Procedure  Act,  sec.  23,  are  such  as  shall 
determine  the  real  question  which  has  been  in  controversy  between  the  parties  up 
to  the  trial,  and  which  they  had  come  to  try.  The  Judge  must  exercise  his  dis- 
cretion upon  the  materials  before  him,  in  determining  whether  an  amendment 
asked  for  comes  within  this  definition  ;  Dwyer  v.  O^MuUen^  13  V.L.R.,  933. 

A  party  will  be  allowed  to  amend  his  pleadings,  even  although  he  has  been 
guilty  of  unexplained  delay  in  applying  for  leave  to  do  so,  unless  the  Court  is 
satisfied  that  he  is  acting  mala  fide,  or  that  by  his  delay  he  has  done  some  other 
injury  to  the  other  party  which  cannot  be  compensated  by  costs  ;  Swtttuam 
V.  Jacobs,  17  V.L.R.,  501.  In  an  action  against  directors  of  a  company  for  negli- 
gence and  malfeasance  in  making  advances  on  securities,  an  amendment  that 
the  advances  were  insufficient  and  worthless  as  being  obtained  in  contravention 
of  sec.  21  of  the  Crown  Landn  Alienation  Act  oi  1876  M'as  disallowed  on  appeal 
as  being  neither  bond  fide  made,  nor  with  reference  to  a  matter  which  the  parties 
originally  came  into  Court  to  determine ;  Queensland  Investmtnt  Co.  Ltd,  v. 
Grim/ey,  4  Q.L.J.,  224.  Upon  an  application  for  leave  to  amend,  the  Court  has  to 
consider  whether  there  has  been  any  such  wilful  or  grossly  negligent  omission  to 
bring  forward  the  new  matter  soouer,  as  would  deprive  the  applicant  of  the  privi- 
lege of  amending  ;  McLeod  v.  Henty,  25  V.L.R.,  648. 

The  hearing  of  an  action  was  ordered  to  stand  over  to  allow  a  plaintiff  to  amend 
his  claim  by  putting  in  issue  certain  covenants,  and  to  make  the  necessiiry  demand 
for  a  reconveyance,  and  to  put  the  result  in  issue  ;  Howf^ll  v.  Harding,  12  V.LR., 
538.  In  an  action  upon  a  guarantee  for  an  overdraft,  the  defendant  denied  the 
execution  of  the  guarantee,  and  pleaded  that  if  it  was  executed,  its  execution  was 
procured  by  fraud.  At  the  close  of  the  evidence  the  defendant  applied  for  leave 
to  amend  by  setting  up  that  the  guarantee  was  satisfied.  Leave  to  amend  was 
refused.  Held,  on  appeal,  that  as  on  the  plaintifiPs  own  case  the  questions  had 
arisen  whether  the  deposit  of  certain  scrip  certificates,  was  for  the  benefit  of 
the  defendant,  or  the  bank,  and  whether  the  guarantee  was  given  on  the  under- 
standing that  it  was  to  be  given  up  as  soon  as  tlie  certificates  were  re-deposited 
with  the  bank,  and  as  neither  of  these  questions  had  been  left  to  the  jury,  there 
must  be  a  new  trial  with  leave  to  amend  ;  Union  Bank  of  Australia  Ltd.  v.  Raim, 
6  Q.L.J. ,  58.  Where,  in  an  action  for  damages  on  the  ground  of  misrepresentation, 
the  plaintiff,  after  the  pleadings  were  closed,  discovered  by  means  of  interrogatories 
another  ground  of  misrepresentation,  he  was  allowed  to  amend  his  statement  of 
claim  at  his  own  cost  by  adding  such  misrepresentation  ;  Hay  v.  Paterson,  11 
A.L.T.,  20.  Where  one  party  has  been  allowed  and  has  elected  to  amend  his 
pleadings,  the  other  party  is  perfectly  at  large,  and  may  plead  as  broadly  as  he 
pleases  ;  Bees  v.  Duncan,  25  V.L.R.,  520. 

*' pROCEEDiN(JS." — An  order  nisi  to  review  is  a  **  proceeding,**  see  Tyev. 
Lansell,  25  V.L.R.,  462.  As  to  power  to  amend  a  conviction  under  a  rule 
corresponding  to  sec.  24  of  the  High  Court  Procedure  Act,  see  P.  v.  Alley,  6 
A.L.T.,169. 

Terms. — Where  an  amendment  is  allowed  on  terms  which  are  unreasonable, 
the  Full  Court  has  jurisdiction  to  review  them.  When  the  Judge  at  the  trial 
imposes  terms  as  a  condition  to  allowing  an  amendment,  and  the  parties  applying 
accept  those  terms,  they  will  not  be  allowed  afterwards  to  contend  that  such  terms 
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were  unreasonable  and  extravagant ;  Kilpatrick  v.  Huddart  Parker  ds  Co.,  22 
V.L.R..  369. 

Where  a  plaintiff  by  his  statement  of  claim  discloses  no  right  of  action 
because  he  does  not  allege  an  interest,  and  the  objection  is  taken  by  the  defence, 
the  Court  will  not,  at  the  trial,  allow  an  amendment  of  the  statement  of  claim, 
80  as  to  allege  it,  except  on  terms  of  paying  all  the  costs ;  Dobson  v.  Shire  of  Fern- 
trttOuUy,  17  V.L.R.,607. 

2.  When  a  writ  of  summoDs  or  any  indorsement   thereon  is  Amendment  of 
amended,  the  amendment  shall  be  made  in  such  manner  as  to  distin-  summons, 
guish  the  amendments  from  the  original  matter,  and  the  writ  shall  be  ^  ^'*  ^^'  ***  ^ 
resealed.     A  copy  thereof,  as  amended,  shall  be  filed,  unless  the  Court 

or  Justice  allows  the  amendment  to  be  made  upon  the  copy  of  the 
original  already  filed. 

As  to  amendment  of  indorsement  on  writ  of  summons,  see  Or.  4,  r.  2.  The 
indorsement  of  a  writ  of  summons  need  not  be  amended  though  the  claim  in  the 
statement  of  claim  goes  beyond  the  claim  indorsed  on  the  writ ;  Or.  16,  r.  1. 

3.  The  plaintiff  may,  without  any  leave,  amend  his  statement  of  ^t^t|^lJ?JSt*of**' 
claim,  or  the  indorsement  on  the  writ  when  the  indorsement  is  deemed  ^ftSfut  leave?*' 
to  be  the  statement  of  claim,  once  at  any  time  before  the  expiration  of  cf.,  e.  Or.  28, 
the  time  limited  for  reply  and  before  replying,  or  when  no  defence  is 

delivered  at  any  time  before  the  expiration  of  twenty-eight  days  from 
the  appearance  of  the  defendant  who  last  appears. 

As  to  disallowance  of  such  amendment,  see  r.  5,  infra ;  as  to  statement  of 
claim  generally,  see  Or.  16  ;  as  to  the  time  limited  for  a  reply,  see  Or.  19,  r.  1  ;  as 
to  introduction  by  amendment  of  matter  formerly  alleged  by  new  assignment,  see 
Or.  19,  r.  5;  as  to  computation  of  time  limited  by  this  rule,  see  Or.  45;  no  amend- 
ment of  pleadings  allowed  in  vacation  unless  directed  by  the  Court  or  Justice, 
see  Or.  45,  r.  3. 

4.  A  defendant   who  has  pleaded  a  set-off  may,  without  any  Amendment  of 
leave,  amend  the  set-off  at  any  time  before  the  expiration  of  the  time  defendant 

'  '^  ^  without  leave, 

allowed  him  for  pleading  to  the  reply,  and  before  pleading,  or,  if  the  cf.,  E.  Or.  28, 

only  reply  is  a  joinder  of  issue,  then  at  any  time  before  the  expiration 

of  eight  days  from  the  delivery  of  the  joinder  of  issue. 

As  to  disallowance  of  such  amendment,  see  r.  5,  infra  ;  as  to  set-off  generally, 
see  Or.  14,  r.  3 ;  Or.  17,  r.  11  ;  as  to  time  allowed  for  pleading  to  reply,  see  Or. 
19,  r.  3  ;  as  to  computation  of  time  limited  by  this  rule,  see  Or.  45  ;  no  amend- 
ments of  pleadings  allowed  in  vacation  unless  directed  by  the  Court  or  a  Justice, 
see  Or.  45,  r.  3. 

5.  When  any  party  has  amended  his  pleading  or  indorsement  DisaUowance  of 
under  either  of  the  last  two  preceding  Rules,  the  opposite  party  may,  g  q^.  ^  ^'^ 
within  eight  days  after  the  delivery  to  him  of  the  amended  pleading  or 
indorsement,  apply  to  the  Court  or  a  Justice  to  disallow  the  amendment, 
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or  any  part  thereof,  and  the  Court  or  Justice  may,  if  satisfied  that  the 
justice  of  the  case  requires  it,  disallow  the  same,  or  may  allow  it  subject 
to  such  terms  as  to  costs  or  otherwise  as  are  just. 

As  to  computation  of  time  limited  by  this  rule,  see  Or.  4o.  . 

^^^*nded^  6.  When  any  party  has  amended  his  pleading  or  indorsement 

pleading.  under  the  last-mentioned  Rules,  the  opposite  party  shall  plead  to  the 

6.  *  *  *  '  amended  pleading  or  indorsement,  or  amend  his  pleading,  within  the 
time  which  he  then  has  to  plead,  or  within  eight  days  from  the  delivery 
of  the  amendment,  whichever  last  expires  ;  and  if  the  opposite  party 
has  pleaded  before  the  deliveiy  of  the  amendment,  and  does  not  plead 
again  or  amend  within  the  time  above-mentioned,  he  shall  be  deemed  to 
rely  on  his  onginal  pleading  in  answer  to  such  pleading  as  amended. 

As  to  the  times  limited  for  the  delivery  of  pleadings,  see  Or.  16,  r.  4  ;  Or.  17, 
rr.  6,  7  ;  Or.  19,  rr.  1,  3  ;  as  to  computation  of  the  time  limited  by  this  role,  see 
Or.  45. 

i^ve*^'"*"'^  *'^  7.  In  any  CAse  not  provided  for  by  the  preceding  Rules  of  this 

E.  Or.  28,  r.  6.     Order,  application  for  leave  to  amend  any  pleading  or  indorsement  may 

be  made  by  either  party  to  the  Court  or  a  Justice,  or  to  the  Justice  at 

the  trial  of  the  action,  and  the  amendment  may  be  allowed  upon  such 

terms  as  to  costs  or  otherwise  as  are  just. 

PaUure  to  8.  If  a  party  who  has  obtained  an  order  for  leave  to  amend  anv 

amend  after  l        ^ 

order.  proceeding  does  not  amend  accordingly  within  the  time  limited  for  that 

Cf    E«.  Or.  28 

r.  *7.  *  '  purpose  by  the  order,  or  if  no  time  is  thereby  limited  then  within 
fourteen  days  from  the  date  of  the  order,  the  leave  to  amend  shall,  on 
the  expiration  of  the  time  so  limited,  or  of  such  fourteen  days  (as  the 
case  may  be),  cease  to  have  eflfect,  unless  the  time  is  extended  by  the 
Court  or  a  Justice. 

As  to  the  computation  of  time  limited  by  this  rule,  see  Or.  45 ;  as  to  the 
power  of  the  Court  to  enlarge  time,  f6.,  r.  6. 

Clerical iniBUkfB  9.  Clerical  mistakes  in  judgments  or  orders,  or  errors  appearing 

omissions.  therein  and  arising  from  any  accidental  slip  or  omission,  may  at  any 

Cf^^E.  Or.  28,  WTOiQ  be  corrected  by  the  Court  or  a  Justice  on  motion  or  sununons,  and 
an  appeal  shall  not  lie  from  an  order  directing  such  amendment. 

As  to  power  to  amend  generally,  see  H.C.P.  Act,  sees.  2.3,  24,  r.  1,  mpra', 
as  to  relief  against  judgments,  see  Or.  34. 

Inherent  Jurisdiction. — The  Court  has  inherent  jurisdiction  to  rectify 
its  orders  so  as  to  make  them  consonant  with  the  order  actually  pronounced ; 
Chri$lU  V.  Neioson,  20  V.L.R.,  28.     See  also  note  to  Jud,  Act,  sec.  4,  at  p.  76. 

Clerical  Mistakes. — The  Court  has  jurisdiction  to  amend  a  jiidgment  in 
which  an  error  either  by  clerical  mistake  or  pure  accidental  slip  occurs ;  RonayM 
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V.  AitsUady  12  A.L.T.,  159.  The  application  to  rectify  a  judgment  ahoald  be 
made  promptly.  The  rule  is  intended  only  to  apply  to  slight  and  plain  clerical 
errors  and  to  cases  where  the  judgment  as  drawn  up  differs  from  that  which 
the  Court  has  pronounced  ;  Buchan  v.  Buchan,  21  V.L.R.,  391.  Where  an  order 
was  made  without  certifying  for  counsel  an  amendment  was  allowed  ;  Dougherty 
V.  Dougherty,  15  V.L.R.,  294.  In  Afagor  v.  Donald,  8  A.L.T.,  55,  an  order 
incorrectly  drawn  up  was  varied  by  a  supplemental  order. 

**'  Their  Lordships  do  not  doubt  that  the  Court  has  power,  at  any  time,  to 
correct  an  error  in  a  decree  or  order  arising  from  a  slip  or  accidental  omission, 
whether  there  is  or  is  not  a  general  order  to  that  effect " ;  per  Lord  Hobhouse, 
Carter  v.  MUson,  14  N.S.  W.L.R.,  at  p.  239. 

Where  the  judgment  in  an  action  has  been  given  and  the  minutes  of  a 
declaratory  order  have  been  drawn,  but  the  order  itself  has  not  been  drawn  up  or 
taken  out,  the  Court  may  hear  a  motion  to  vary  the  minutes  of  such  order  as  a 
re-hearing  and  may  thereupon  alter  such  order ;  Wamoek  v.  Austin  (No,  2),  28 
V.L.R.,  6.32.  It  was  held  that  an  application  to  vary  an  order  before  it  had  been 
taken  out  might  be  granted  ;  In  re  Kinney,  (1903)  Q.  W.N. ,  68.  But  where  an  order 
has  been  made  after  hearing  both  sides  it  cannot  be  varied  ;  see  note  to  r.  1,  supra, 

ORDER   XXV. 

Security. 

I.  Security  in  General, 

1 .  Whenever  in  any  cause  or  matter  in  the  High  CouH  security  General  form  of 
is  required  to  be  given  by  or  on  behalf  of  any  party,  the  security  shall,  q.  or.  ss,  r.  i. 
unless  otherwise  required  by  law  or  by  these  Rules,  or  unless  otherwise 
directed  by  the  Court  or  a  Justice,  be  given  by  an  instrument  in  writing 

signed  by  the  person  to  be  bound,  whether  as  principal  or  surety,  and 
setting  forth  that  he  submits  himself  to  the  jurisdiction  of  the  Court, 
and  consents  that,  upon  the  happening  of  the  event  specified  in  the 
instrument,  judgment  may  be  signed  against  him  for  the  amount  for 
which  the  security  is  given. 

As  to  the  fees  payable  with  respect  to  securities,  see  Rule  of  Court,  October 
6th,  1903  ;  i»tt6-i»V.  **  Securities." 

2.  The  instrument  shall  be  entitled  in  the  cause  or  matter  in  Title. 
which  the  security  is  given,  and  shall  be  executed  by  each  person  to  be  ^  j^  ^^^  '^^ 
bound  in  the  presence  of  a  Re^nstrar  or  a  commissioner  of  affidavits,  ^^»  ^®»  ^-  ••"'41 

.  .  Q.  Or.  33,  r.'  2. 

who  shall  satisfy  himself  that  the  person  signing  it  understands  the 
liability  which  he  incurs  and  that  the  liability  may  be  enforced  against 
him  in  a  summary  way.  The  sureties  may  execute  the  instrument 
either  together  or  separately. 

A  commissioner  shall  not  attest  a  security  on  behalf  of  any 
person  for  whom  he,  or  any  person  in  partnership  with  him,  is  acting  as 
solicitor  or  agent. 
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^^"security!^  3.  When  a  bond  is  ordered  to  be  given  as  security,  it  shall,  unl^s 

cf.,  E.  Or.  65,  the  Court  or  Justice  otherwise  orders,  be  given  to  the  party  for  whose 
benefit  it  is  given. 

required*^'^*  4.  The   Security   shall,  unless  otherwise  directed  by   Rules  of 

A.R.,i894,r.  16.  Court,  or  unless  otherwise  ordered  by  the  Court  or  a  Justice,  be  given 
Q.  Or.  33,  r.  4.     ^j  ^^^  sureties,  who  shall  be  approved  by  the  Registrar  of  the  Registry 

in  which  the  cause  or  matter  is  pending,  and  each  of  whom  shall  be 

bound  in  the  full  amount  of  the  security. 

flhw?of  re<H)rd  '^*  ^^^'T  instrument  of  security  made  under  this  Order  shall  be 

ci.  Or.  33,  r.  10.   filed,  and  shall  thereupon  become  a  record  of  the  Court. 
As  to  time  of  filing,  see  r.  7,  infra. 

The  fee  payable  on  filing  an  instrument  of  security  is  5s.  ;  Rule  of  Court, 
October  6th,  1903. 

Enforcement  of  6.  Any  party  claiming  to  be  entitled  to  enforce  the  security 

Q.  Or.  33,  r.  II.  against  any  person  by  whom  it  is  signed  may  apply  to  a  Justice  by 
summons  in  the  cause  or  matter  in  which  the  security  is  given  for  an 
order  that  judgment  be  entered  against  the  person  by  whom  the  security 
is  given  in  accordance  with  his  submission,  and  the  Justice  may  order 
that  judgment  be  entered  accordingly  in  favour  of  the  party  for  such 
amount  as  is  just. 

To  be  fUed  7.  No  such  instrument,  and  no  recognizance  or  other  security  of 

months.  any  kind,  shall  be  filed  after  the  expiration  of  six  months  from  the  time 

r.  14. '   ^'    '     of  its  execution,  except  by  order  of  the  Court  or  a  Justice,  made  upon 

notice  to  all  the  persons  by  whom  the  security  was  executed  or  their 

representatives. 

The  term  **  month  "  means  calendar  month  ;  Acts  Interpretation  Act  1901, 
sec.  22  (6). 

Payment  into  8.  Any  party  directed  to  give  security  may  give  it  by  paying 

security.  ^he  amount  for  which  security  is  to  be  given  into  Court  to  a  separate 

'^'  '  account  in  the  cause  or  matter,  to  be  called  the  "  Security  Account," 
and  to  abide  the  order  of  the  Court,  and  giving  notice  of  the  payment 
to  the  party  for  whose  benefit  the  security  is  to  be  given.  Tlie  notice 
shall  be  accompanied  by  an  original  receipt  for  the  money  paid  into 
Court. 

As  to  payment  into  Court,  see  Or.  18. 

2.  Security  for  Coats. 

Security  for  9.  A  plaintiff  ordinarily  resident  beyond  the  Commonwealth  may 

pUintifT  and  be  Ordered  to  give  security  for  the  costs  of  the  cause,  whether  he  is  or 
defendant.         is  not  temporarily  within  the  Commonwealth. 
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As  to  security  by  receiver,  see  Or.  37,  rr.  12.  ISj;  as  to  security  for  costs  on  ^^-^J^-  ^^-  ^* 
issue  of  writ  of  certiorari,  see  Or.  41,  r.  10  ;  security  for  costp  on  filing  information 
of  quo  tcarranto^  see  Or.  41,  r.  33 ;  as  to  when  time  for  giving  security  for  costs 
not  to  be  reckoned,  see  Or.  45,  r.  5 ;  as  to  security  generally  on  appeals  to  the 
High  Court,  see  H.C.P.  Act,  sees.  35,  36  ;  as  to  giving  security  for  costs  of  appeal 
from  a  State  Supreme  Court  in  the  Court  appealed  from,  to  High  Court ;  see  Part 
II.,  sec.  iv.,  r.  10,  and  notes  thereto. 

As  to  the  amount  of  security  to  be  given,  see  rr.  11,  12,  infra  ;  as  to  the 
time  at  which  an  application  for  security  for  costs  should  be  made,  see  r.  13,  infra  ; 
as  to  power  of  Court  or  a  Justice  to  require  security  for  costs  in  any  case,  see  r. 
17,  infra  ;  when  time  for  giving  security  for  costs  not  to  be  reckoned,  see  Or.  45, 
r.  5 ;  as  to  costs  generally,  see  Or.  46,  Jud.  Act,  sees.  26,  27. 

A  plaintiff  who  had  unencumbered  real  property  within  the  jurisdiction  was 
not  required  to  give  security  for  costs  although  he  was  not  resident  within  the 
juriadiction  ;  Nicholson  v.  Shaw,  3  S.C.R.  (Q.),  167.  Goods  within  the  jurisdiction 
which  are  the  subject-matter  in  dispute  cannot  be  considered  as  security  for  the 
costs  of  the  action,  but  the  nature  and  circumstances  of  the  claim  will  be  taken 
into  consideration  in  fixing  the  amount  of  the  security  to  be  given.  A  plaintiff, 
resident  in  Queensland,  who,  after  the  issue  of  a  writ  of  summons,  left  the  State  in 
order  to  proceed  to  England  and  reside  there  permanently,  was  ordered  to  give  ^ 

security  for  costs,  although  at  the  time  of  the  application  she  was  temporarily 
resident  in  another  part  of  the  Commonwealth  ;  Stenger  v.  Mathias,  (1903)  S.R. 
(Q.),  131.  Where  a  plaintiff  who  was  out  of  the  jurisdiction  was  ordered  to  give 
security  for  costs,  returned  and  stated  he  had  no  present  intention  of  leaving  the 
colony,  it  was  held  he  was  entitled  to  be  relieved  from  the  operation  of  the  order ; 
Woods  v,Shf,r{J of  Queensland f  6  Q.L.J.,  163.  Semhle,  when  the  terms  of  an  order 
for  security  of  costs  have  by  a  change  of  circumstances  in  the  course  of  an  action 
become  unsuitable,  the  Court  has  power  to  vary  the  order,  although  no  liberty 
to  apply  has  been  reserved  ;  Deep  Creek  Gold  Dredging  Go.  v.  Gympie  Crushing 
Co.,  8Q.L.J.,  123. 

Where  a  plaintiff,  out  of  the  jurisdiction,  resided  in  a  colony  where  by  the 
law  in  force  in  that  colony  a  judgment  obtained  in  the  colony  in  which  the  action 
was  brought,  could  be  registered  and  enforced  in  the  colony  where  the  plaintiff 
resided,  security  could  not  be  ordered  by  the  State  Court ;  Martin  v.  FraMr,  19 
A.L.T.,  169;  Austral  Cycle  Agency  Lid.  v.  McCrae,  25  V.L.R.,  42.  In  Queens- 
land, before  the  establishment  of  the  Commonwealth,  security  for  costs  of  an 
action  was  not  required  from  a  plaintiff  resident  in  a  colony  subject  to  the  Federal 
Council  Act ;  Hayter  v.  Brewer ,  3  Q.L.J.,  19.  See  now  sec.  10  of  the  Service  and 
Execution  of  Process  Act  \^\,  and  cases  decided  thereunder;  Ramsay  v.  Eager, 
27  V.L.R.,  603  ;  Evans  v.  Sneddon,  28  V.L.R.,  396. 

As  to  the  practice  and  authorities  with  respect  to  applications  for  security 
for  costs  in  New  South  Wales,  see  Rolifi  and  Innes,  Supreme  Court  Practice,  p. 
153  ;  Rich,  Newham  and  Harvey,  Practice  in  Equity,  p.  200. 

10.  When  a  plaintiflf,  who  has  been  ordered  to  pay  the  defendant  second  action 

*    *'  for  same  cause. 

the  costs  of  a  cause  whether  in  the  High  Court  or  another  Court,  q.  or.  38,  r.  i5. 
institutes  a  fresh  cause  in  the  High  Court  against  the  same  defendant 
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Security  to  be 
{fiven. 

E.  Or.  65,  r.  6. 


in  respect  of  the  same,  or  substantially  the  same,  cause  of  action,  the 
Court  or  a  Justice  may  order  him  to  give  security  for  the  costs  of  the 
fresh  cause. 

As  to  staying  subsequent  action  until  costs  of  first  action  paid,  see  Or. 
38,  r.  6. 

11.  When  security  for  costs  is  ordered  to  be  given,  the  security 
shall  be  of  such  amount  and  shall  be  given  at  such  times,  and  in  such 
manner,  as  the  Court  or  a  Justice  directs. 

Further  Security.— Under  Or.  65,  r.  6  (Vic),  it  was  held  that  the  Court 
had  a  general  discretion  to  make  an  order  that  further  security  should  be  given 
for  the  defendant's  costs  or  not,  and  whore  the  facts  justified  a  further  order  such 
order  could  be  made  ;  Balance  v.  Smith,  17  A.L.T.,  155. 

12.  The  amount  of  security  shall,  unless  the  Court  or  a  Justice 
otherwise  orders,  be  Fifty  pounds. 

As  to  amount  of  security,  see  also  H.C.P.  Act,  sec.  35  ;  as  to  increase  or 
decrease  of  amount  on  appeal  ;  t6.,  sec.  36.  Applications  for  increase  must  be 
made  with  expedition,  whether  there  is  a  Justice  of  the  High  Court  sitting  in  a 
State  where  the  appeal  is  to  be  heard  or  not ;  McLaughlin  v.  Daily  Telegi'upht 
1  C.L.R. 

1 3.  An  application  to  compel  the  plaintiff  in  an  action  to  give 
security  for  costs  must,  in  ordinary  cases,  be  made  before  issue  joined  : 
But  the  Court  or  a  Jiistice  may,  under  special  circumstances,  allow  the 
application  to  be  made  at  any  later  time. 

1 4.  When  a  party  is  ordered  to  give  security  for  costs,  the  action, 
or  other  proceeding  in  respect  whereof  the  security  is  required  to  be 
given,  shall  be  stayed  until  the  security  is  given,  unless  the  Court  or  a 
Justice  otherwise  order-?. 

As  to  staying  proceedings  generally,  see  Or.  38  ;  as  to  when  time  for  giving 
security  for  costs  not  to  be  reckoned,  see  Or.  45,  r.  5. 

Disposal  of  15.  In  any  case  in  which  money  has  been  paid  into  Court  as 

money  paid  into  -^  "^  * 

court.  security  for  costs,  when  the  cause  has  been  finally  disposed  of,  if  the 

r.  27.  *         *     party  by  whom  the  payment  into  Court  was  made  is  adjudged  to  pay 

the  costs  of  the  cause,  or  any  balance  in  respect  of  the  costs  of  the 

cause,  or  any  other  balance  of  costs  in  the  cause,  to  any  parties  for 

whose  security  the  payment  was  made,  the  amount  standing  to  the 

credit  of  the  "  Security  Account "  in  the  cause  shall,  unless  the  Court 

or  a  Justice  otherwise  orders,  be  liable  to  be  applied  in  payment  of  the 

costs  so  ordered  to  be  paid  to  those  parties.     In  any  other  case  the 

party  by  whom  the  payment  into  Court  was  made  shall  be  entitled  to 

have  the  sum  paid  out  to  him. 

As  to  payment  of  moneys  into  Court,  see  Or.  18. 


Amount  of 
security. 

Of.,  E.  Or.  65, 
r.  «. 


Time  for 
applicfttion. 

Q.  Or.  33,  r.  19. 


Staying 
proceedings. 

Q.  Or.  38,  r.  i 
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16.  When  a  cause  has  been  finally  disposed  of  bv  consent  or  Reifigtrar  to 

,  .         ,       _       .  ^     ,,  ,  1.        .  i.  "  1      certify  at  con- 

otherwise  the  Registrar  shall,  oti  the  application  of  any  party   to  the  ciuaion  of  cause. 

cause,  and  on  being  satisfied   that  that  party  is  entitled  to  have  any  r.  sfra.*     *    ' 

money  standing  to  the  credit  of  the  "  Security  Account  "  paid  out  to 

him,  give  him  a  certificate  to  that  effect. 

17.  Nothing  in  the  eight  last  preceding  Rules  shall  be  construed  Saving, 
to  affect  the  power  of  the  Court  or  a  Justice  to  require  security  for 
costs  to  be  given  by  any  party  to  any  cause  or  matter  in  any  case  in 
which  it  is  just  that  such  security  should  be  given. 

As  to  giving  of  security  by  plaintiff  ordinarily  resident  beyond  the  Com- 
monwealth, see  r.  9,  supra. 

Without  Means.— Where  a  plaintiff  without  means  is  bringing  an  action 
merely  as  the  nominee  of  another  person,  he  may  be  ordered  to  give  security  for 
costs  ;  MacatUay  v.  Afacaulai/,  21  V.L.R.,  224.  A  no-liability  company  stands  in 
the  same  position  as  an  individual,  and  will  not  be  ordered  to  give  security  for 
costs  of  an  action  on  the  ground  of  poverty  ;  Mount  Deiegaie  Co.  No  Liability  v. 
Teague,  16  V.L.R.,  772 ;  of.  also.  Mackit  v.  doughy  17  V.L.R.,  201.  In  an  action 
for  slander  an  order  was  refused  directing  the  plaintiff  who  had  been  adjudicated 
insolvent  after  action  brought  to  give  security  for  the  defendant's  costs ;  Wilson 
V.  Donkiuy  Queensland  Dig.,  ool.  60. 

Appeal  from  a  Justice  of  thk  High  Court.— Security  can  only  be  required 
under  an  order  of  the  High  Court ;  H.C.P.  Act,  sec.  3o.  In  Queensland  it  is  not 
the  practice  of  the  Court  to  require  security  for  costs  on  an  application  for  a  new 
trial,  or  an  appeal,  except  under  very  exceptional  circumstances  ;  Union  Bank  of 
Australia  Ltd,  v.  Raine,  6  Q.L.J.,  58.  Ptr  Griffith,  C.J.,  Deep  Creek  Gold  Dredg- 
ing Co,  V.  Gympie  Crtishiiig  Co.,  8  Q.L.J.,  at  p.  125.  In  Victoria  the  general  rule 
is  that  security  for  costs  must  be  given  by  an  appellant  who  is  apparently  without 
means  to  pay  costs  if  unsuccessful.  The  fact  that  the  appeal  involves  a  novel 
question  of  law  is  not  sufficient  ground  for  dispensing  with  security  ;  Symes  v. 
Crisp,  17  A.L.T.,  32.  (See  Vic.  Or.  58,  r.  15).  See  further  as  to  the  Victorian 
practice,  Cane  v.  The  Perpetual  Trustees  Co.,  26  V.L.R.,  245  ;  Aronsw  Mcbiemey, 
25V.L.R.,  148;  Hilchinsv.  Mayor  of  Port  Melbourne,  15  V.L.R.,  358;  Bethune 
v.  Porteousy  18  V.L.R.,  493;  The  Australian  Compressed  Fodder  Co.  v.  West- 
xooody  9  A.L.R.,  113.  In  Victoria  it  has  been  held  that  the  Full  Court  has 
no  jurisdiction  to  order  security  for  costs  of  a  motion  for  the  new  trial  of  an  action 
which  has  been  tried  by  a  Judge  with  a  jury;  Jacob  v.  Miles,  25  V.L.R.,  215. 
Compare  on  this  point  the  practice  in  West  Australia  ;  Tipping  v.  Mayor  of 
P«ri^,  2  W.A.L.R.,  36. 

ORDER  XXVI. 
Discovery  and  Inspection. 
1.  In  any  cause  the  plaintiff  or  defendant  may  at  any   time  P'«covery  by 

•^  *^  ^  ^  intcrrogatones. 

before  the  plaintiff  is  in  a  position  to  give  notice  of  trial,  or  at  any  later  Cf.,  E.LOr.  3i, 
time  by  leave  of  the  Court  or  a  Justice,  deliver  interrogatories  in  writing 
for  the  examination  of  the  opposite  parties  or  any  of   them ;  and  the 
interrogatories  when  delivered  shall  have  a  note  at  the  foot  thereof, 
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stating  which  of  the  interrogatories  each  of  the  parties  is  required  to 

answer :  Provided  that  no  party  shall  deliver  more  than  one   set  of 

interrogatories   to   the   same  party  without  a  special  order  for  that 
purpose. 

Interrogatories  which  do  not  relate  to  any  matters  in  question 
in  the  cause  shall  be  deemed  irrelevant,  notwithstanding  that  they 
might  be  admissible  on  the  oral  cross-examination  of  a  witness. 

As  to  power  of  High  Court  or  Justice  to  order  the  examination  of  any  person 
on  interrogatories,  see  H.C.P.  Act,  sec.  19  ;  as  to  interrogatories  on  summons  for 
directions,  see  Or.  12,  r.  2 ;  interrogatories  may  be  administered  to  an  accused 
person  touching  his  contempt ;  see  Or.  43,  p.  6. 

Admissions. — *'  It  is  one  of  the  well  recognized  objects  for  which  Inter- 
rogatories are  allowed,  that  admissions  may  be  obtained  to  aid  the  case  of  the 
interrogating  party,  and  to  impeach  or  destroy  the  adversary's  case" ;  Broken  HiU 
Proprietary  <kc.  v.  Municipal  District  of  Broken  HiU,  (1901)  S.R.  (N.S.  W.)  (E.),  at 
p.  55.  A  plaintiff  may  administer  to  the  defendant  interrogatories  which  may  prove 
his  whole  case  out  of  the  defendant's  mouth,  and  may  do  so  although  he  shows  that 
he  has  already  knowledge  and  evidence  of  the  matters  on  which  the  defendant's 
answers  are  sought ;  James  v.  Daviesy  9  V.L.R.,  140.  A  party  interrogated  is  not 
bound  to  state  the  nature  of  his  belief  as  to  the  matter  inquired  after,  if  such  belief 
is  founded  on  the  perusal  of  documents  not  admissible  in  evidence.  An  admission 
by  a  party  interrogated  of  particular  belief  is  tantamount  to  an  admission  of  fact ; 
Shannon  v.  Whiting,  22  A.L.T.,  186. 

Information. — **  There  is  another  ground  on  which  interrogatories  are  often 
allowed,  i.e.,  when  they  are  in  the  nature  of  a  summons  for  further  and  better 
particulars ;  Millhank  v.  Millbank,  (1900),  1  Ch.,  276  "  ;  Broken  HUl  Proprietary 
d:c.  V.  Municipal  District  of  Broken  Hill,  (1901)  S.R.  (N.S.W.),  at  p.  56. 

An  interrogatory  will  not  be  allowed  the  only  object  of  which  is  to  ascertain 
the  nature  or  strength  of  a  party's  evidence  or  to  pin  the  party  down  to  a  definite 
statement  in  that  respect.  An  interrogatory  was,  therefore,  disallowed  as  to  the 
number  of  persons  present  at  an  alleged  agreement  between  the  defendant  and  a 
deceased  person,  where  the  number  of  such  persons  was  immaterial  to  the  issues 
in  the  suit ;  McKenzie  v.  Davison  (1903),  3  S.R.  (N.S.W.),  273. 

A  plaintiff  is  entitled  to  discovery  of  the  facts  upon  which  the  defendant 
relies  to  establish  his  case,  or  of  what  the  case  is  that  he  has  to  meet,  but  not  of 
the  evidence  which  it  is  proposed  to  adduce;  McKinley  v.  Robinwn,  14  V.L.R.| 
195;  Cameron  y.  Cameron,  7  W.N.  (N.S.W.),  29. 

Where  the  defendant  has  given  to  the  plaintiff  a  written  notice  of  bis 
intention  to  apply  at  the  trial  for  leave  to  amend  his  defence,  the  plaintiff,  before 
the  trial,  cannot  interrogate  him  with  regard  to  the  subject-matter  of  the  proposed 
amendment ;  Qrassmere  Estate  Co.  v.  Illingicorth,  11  A.L.T.,  45. 

In  a  suit  to  restrain  a  defendant  from  passing  off  his  goods  as  the  goods  of 
the  plaintiff,  the  plaintiff  alleged  in  his  statement  of  claim  that  he  had  sold  or  con- 
signed to  merchants  and  storekeepers  in  the  colony  large  quantities  of  goods 
branded  with  a  certain  mark,  which  defendant  had  copied,  thereby  deceiving  the 
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public  into  purchasing  the  defendant's  goods.  The  Court  refused  the  defendant 
leave  to  interrogate  the  plaintiff  as  to  the  names  and  addresses  of  the  merchants 
and  consignees,  or  as  to  the  quantities  sold,  but  allowed  the  interrogatories  as  to 
the  districts,  cities  and  towns  in  which  the  sales  had  been  made,  and  the  names 
and  addresses  of  the  members  of  the  public  who  had  been  deceived ;  Blofjg  v. 
AiiderHon,  21  N.S.W.L.R.  (Eq.),  9. 

Where  an  answer  would  be  irrelevant,  and  would  not  go  to  support  the 
plamtiff's  case,  the  interrogatory  should  not  be  allowed.  In  Victoria  it  has  been 
held  that  in  an  action  against  the  publisher  of  a  newspaper  to  recover  damages  for 
a  libellous  letter,  interrogatories  asking  whether  the  defendant,  if  not  himself 
the  writer,  knows  the  name  and  address  of  the  writer,  will  not  be  allowed  ;  Smith 
V.  Powell,  10  V.L.R.  (L.),  79.  See  also  Daily  Telegraph  Co.  v.  Berry,  5  V.L.R. 
(L.),  343. 

In  an  action  for  the  residue  of  the  purchase  money  of  a  station,  the  defendant 
pleaded  a  deed  of  composition,  executed  in  accordance  with  the  Insolvency  Statute 
1865.  The  plaintiff  did  not  reply  fraud.  It  was  held  that  interrogatories  asking  in 
what  manner,  and  at  whose  instigation,  the  assen't  of  the  creditors  and  the  execu- 
tion of  the  deed  were  obtained,  and  other  particulars  concerning  such  composition, 
which  appeared  to  point  towards  impeaching  the  deed,  should  not  be  allowed  ; 
Steicart  v.  Hogg,  1  V.L.R.  (L.),  139. 

A  party  is  not  entitled  to  interrogate  another  as  to  his  motives  for  doing  a 
certain  act ;  Service  v.  Coote,  17  V.L.R.,  40. 

Sbrvants  and  Agents. — When  interrogatories  are  administered  to  a 
defendant  appointed  by  the  jGrovernment,  in  a  suit  against  the  Crown,  the  Govern- 
ment are  not  required  for  the  purpose  of  answering  such  interrogatories  to  inquire 
into  the  knowledge  on  the  subject  in  question  possessed  by  their  various  officers  ; 
Fi>^h€r  V.  TtUlyy  3  S.C.R.  (Q.),  194. 

An  answer  to  an  interrogatory  may  be  sufficient  if  it  negatives  personal 
knowledge  on  the  part  of  the  person  interrogated  of  an  act  done  by  a  servant  or 
agent,  and  states  that  the  person  who  was  his  servant  or  agent  at  the  time  that 
such  act  was  supposed  to  have  been  done  is  no  longer  his  servant  or  agent  or  under 
hia  control,  or  in  such  a  position  that  it  would  not  be  reasonable  to  force  him  to 
communicate  with  such  servant  or  agent.  Qncere,  whether  the  termination  of  the 
agency  or  service  is  of  itself  sufficient  in  any  particular  case  to  relieve  the  person 
interrogated  of  the  obligation  to  make  inquiries  of  his  former  agent  or  servant ; 
Little  v.  7\  K.  Btnmt  it-  Woolcock  Ltd.,  2d  V.L.R.,  645. 

A  person  interrogating  can  only  require  the  interrogated  party  to  make 
inquiries  from  his  servants  or  agents  as  to  what  his  servants  or  agents  know  or 
did  in  the  ordinary  course  of  their  employment  ;  McMeckan  v.  Aitken,  17  V.L.R. , 
301.  W^hen  the  party  interrogating  asks  as  to  the  knowledge  and  information  of 
the  servants  and  agents  of  the  interrogated  party,  he  is  entitled  to  have  a  distinct 
statement  in  the  answer  to  such  interrogatories,  that  the  party  interrogated  has 
made  inquiries  from  his  servants  and  agents  ;  The  City  Newspaper  Co.  Ltd,  v. 
The  Evening  Standard  Newspaper  Co.,  17  V.L.R.,  368. 

Payment  into  Court. — In  an  action  for  trespass,  interrogatoriey,  referring 
to  the  extent  of  a  paddock  and  the  number  of  stock,  were  allowed  for  the  purpose 
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of  enabliug  the  defendant  to  pay  money  into  Court  and  for  the  purpose  of  showing 
that  the  sum  so  paid  in  was  sufficient ;  Carew  v.  Lambdlt  15  V.L.R.,  260. 

A  defendant,  however,  will  not  be  allowed  to  deliver  interrogatories  before 
defence  for  the  purpose  of  ascertaining  the  amount  of  damages  to  pay  into  Court 
where  there  is  a  denial  of  liability  ;  Krailze.r  v.  JtnkiiiSf  17  V.L.R.,  4*2. 

Second  Set. — In  Victoria  in  the  absence  of  V^ry  special  circumstances  a 
second  set  of  interrogatories  will  only  be  allowed  upon  payment  by  the  applicant 
of  all  costs  ;  Eider  Smith  Jb  Co.  v.  McKellar,  1  A.L.R.,  22  ;  and  the  application  for 
leave  to  deliver  a  second  set  of  interrogatories  may  be  made  ex  j^arte  ;  McEacham 
V.  Chapman,  22  A.L.T.,  2. 

Time  for  Application.— Under  the  Rules  of  the  Supreme  Court  of  Queens- 
land it  was  held  that  the  plaintiff  is  entitled  to  deliver  interrogatories  before  the 
delivery  of  his  statement  of  claim,  and  such  interrogatories  should  be  answered 
unless  the  defendant  shows  good  cause  to  the  contrary  or  for  adjourning  the  appli- 
cation ;  Ramsay  \,  f^o/Zorau,  (1902)  Q.W.N.,  87.  In  Victoria  it  has  been  held 
that  a  party  may  apply  at  any  time  for  leave  to  deliver  interrogatories,  and  an 
affidavit  explaining  the  delay  in  case  the  application  is  not  made  until  after  the 
close  of  pleadings,  is  not  necessary  ;  Carr-Boyd  v.  Johnson,  7  A-L.T,,  7o.  An 
application  for  interrogatories  is  not  a  **  proceeding'*  aud  can  be  made  although 
all  proceedings  in  the  aclion  are  ordered  to  be  stayed  ;  Peck  v.  Land  Mortgage 
/iaHir,  6  A.L.T.,268. 

Affidavit. — In  Victoria  it  has  been  held  that  on  an  application  for  leave  to 
deliver  interrogatories  an  affidavit  in  support  is  unnecessary  ;  Waikinsv.  Whiting, 
8  A.L.T.,  11. 

TuE  Order.— In  Victoria  in  applications  for  leave  to  administer  interroga- 
tories the  order  may  be  made  (a)  generally  ;  or  (6)  limited  to  a  particular  matter 
or  subject  of  inquiry  ;  (c)  or  subject  to  the  interrogatories  behig  submitted  to  the 
Judge  for  his  approval  before  delivery  ;  In  re  InterrogcUories,  24  A.L.T.,  99. 

Stay  of  Proceedings. — Where  an  action  was  set  down  for  trial  an  appli- 
cation to  stay  proceedings  until  certain  interrogatories  sought  to  be  delivered  were 
answered  and  discovery  made  by  the  opposite  party  was  refused  ;  Phipps,  Turn- 
biUl  d:  Co,  V.  OilleKpie  Bron.,  9  A.L.T.,  40.  Where  a  plaintiff  resident  in  England 
was  ordered  to  answer  interrogatories  a  stay  of  proceedings  for  eighty  days  was 
ordered  ;  Stibhard  v.  The  Dominion  Banking  and  Investment  Corporation  Ltd.,  16 
A.L.T.,  222. 

Skttino  Aside. — In  Victoria  it  has  been  held  that  a  Judge  has  no  power  to 
set  aside  interrogatories  on  the  ground  that  the  pleadings  on  which  such  inter- 
rogatories are  based  disclose  no  valid  ground  of  relief,  unless  such  pleadings  are 
clearly  bad  in  law  ;  Stibbard  v.  The  Dominion  B.  and  I.  Co.,  16  A.L.T.,  222.  An 
interrogatory  in  the  form  **  do  you  allege  "  will  be  struck  out  as  embarrassnig  ; 
Cormir  Consolidated  Co.  v.  Oray,  5  A.L.K.,  115.  A  party  is  not  entitled  to  inter- 
rogate the  opposite  party  as  to  what  he  says  or  alleges  ;  Booth  v.  Attenborough,  21 
A.L.T.,  205.     But  see  Bnrke  v.  McEacham,  25  V.L.R.,  657. 

As  to  the  practice  generally  in  New  South  Wales  with  respect  to  inter- 
rogatories, see  Rich  Ntwham  and  Ilariey,  Practice  in  Equity,  p.  132. 
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2.  In  adjudgin<»  the  costs  of  the  cause,  inquiry  shall,  at  the  Costs  of 

''      ^     ^  »       ^       J  J  interroifEtories. 

instance  of  any  party,  be  made  into  the  propriety  of  exhibiting  any  c,^  £.  o.  3i, 
interrogatories,  and  if  it  is  the  opinion  of  the  Court  or  a  Justice  upon  '' 
the  report  of  the  taxing  officer,  or  without  such  report,  and  either  with 
or  without  an  application  for  inquiry,  that  the  interrogatories  have  been 
exhibited  unreasonably,  vexatiously,  or  at  improper  length,  the  costs 
occasioned  by  the  interrogatories  and  the  answers  thereto  shall  be  paid 
in  any  event  by  the  party  in  fault. 

Costs  of  a  motion  for  further  and  better  answers  to  interrogatories,  which 
was  refused  on  the  ground  that  the  answers  would  tend  to  incriminate,  were  made 
costs  in  the  cause ;  Attorney -General  v.  Simpson,  5  S.C.R.,  (Q.),  98.  Applications 
under  the  Rule  3*  (Vic.)  as  to  costs  should  be  made  to  the  Judge  who  finally  deals 
with  the  cause,  and  no  such  costs  shall  be  allowed  by  the  taxing  officer  without 
an  order  from  such  Judge  ;  In  re  Interrogatories,  24  A.  L.T.,  99. 

3,  If  any  party  to  a  cause  is  a  corporation  or  a  joint  stock  com-  corporationa. 
pany,  or  any  body  of  persons  empowered  by  law  to  sue  or  be  sued,  e.  o.  31,  r.  5. 
whether  in  its  own  name  or  in  the  name  of  any  officer  or  other  person, 

any  opposite  party  may  apply  for  an  order  allowing  him  to  deliver 
interrogatories  to  be  answered  by  some  member  or  officer  of  the  corpora- 
tion, company,  or  body,  on  their  behalf,  and  an  order  may  be  made 
accordingly. 

As  to  discovery  by  corporations,  see  r.  9,  infra. 

Crows. — In  proceedings  taken  on  behalf  of  the  Queen  under  the  Crown 
Remedies  and  Liability  Statute  1865  (Vic),  the  defendant  has  no  power  to  inter- 
rogate the  Queen  or  any  officers  in  her  service ;  Reg.  v.  The  National  Insurance 
Co.,  13  V.L.R.,  301.  But  see  Jud,  Act,  sec.  64 ;  Finher  v.  TuUy,  3  S.C.R.  (Q.), 
194. 

Agent. — A  Judge  has  no  power  to  allow  an  agent  to  answer  for  a  party 
when  such  party  does  not  come  within  the  terms  of  the  rule ;  Stihhurd  v.  The 
Dominion  Banking  and  Investment  Corporation  Ltd.,  16  A.L.T.,  2*22. 

Officer. — Where  a  company  is  directed  to  answer  interrogatories  through 
ita  officer  nominated  for  that  purpose  in  the  order,  such  officer  is  bound  to  give 
the  Information  sought  by  the  other  party  ;  and  where  through  dismissal  or  death 
of  such  officer,  or  for  any  other  reason,  the  company  is  unable  to  answer  the 
interrogatories  by  that  officer,  it  is  the  duty  of  the  company  to  come  before  the 
Court  and  state  that  it  is  unable  to  obey  the  order  of  the  Court,  and  to  suggest 
the  name  of  some  other  officer  for  that  purpose  ;  The  Old  Welshman's  Reef  O.M, 
Co.  v.  The  Welshman's  O.M,  Co.,  14  V.L.R.,  253. 

4.  Interrogatories  shall  be  answered  by  affidavit  to  be  filed  within  Answer  by 
twenty-eight  days  after  delivery  of  the  interrogatories,  or  within   such  ^^  ^  q^  g^ 
other  time  as  the  Court  or  a  Justice  allows.  ""•  ^' 

A  copy  of  the  affidavit  shall  be  delivered  to  the  interrogating 
party  on  the  same  day  on  which  it  is  filed. 

As  to  using  interrogatories  at  trial,  see  r.  22,  infra  ;  as  to  computation  of 
time  limited  by  this  rule,  see  Or.  45. 
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Objections  to 
interrogatories 
by  answer. 

Cf.,  E.  Or.  31, 
r.  6. 


No  exception 
to  be  taken. 

E.  O.  31,  r.  10. 


Order  to  answer 
or  answer 
further. 

E.  O.  31,  r.  11. 


5.  An  objection  to  answering  any  interrogatory,  whether  on  the 
ground  that  it  is  scandalous  or  irrelevant,  or  is  not  delivered  bond  fidf. 
for  the  purpose  of  the  cause,  or  that  the  matters  inquired  into  are  not 
suflficiently  material  at  that  stage  of  the  cause,  or  on  any  other  ground, 
may  be  taken  in  the  affidavit. 

Criminatory  or  Penal. — The  object  of  an  information  filed  by  the  Attorney- 
(General  against  S.  and  others  was  to  obtain  a  declaration  that  certain  Crown 
lands  were  acquired  by  S.  contrary  to  the  proviRions  of  The  Croion  Latid*  Aluna- 
tion  Act  of  1868.  Interrogatories  having  been  administered  to  the  defendants,  S. 
by  his  answer  set  up  his  right  to  protect  himself  from  pains,  penalties  and  forfei- 
ture by  refusing  to  make  specific  answer  to  the  information  and  interrogatories. 
It  was  held  that  in  order  to  entitle  the  plaintiff  to  the  relief  claimed,  it  would  be 
necessary  to  prove  facts  by  reason  of  which  S.  would  incur  a  forfeiture  of  the  land 
under  sec.  128,  and  be  liable  to  a  prosecution  for  misdemeanour  under  sees.  127, 
129.  S.  could  not  be  compelled  to  make  a  further  and  better  answer  ;  Attorney^ 
General  v.  Simpaonf  5  S.C.R.  (Q.),  98.  Compare  the  Victorian  practice  as  to 
objections  on  the  ground  that  the  answer  might  criminate ;  Smith  v.  Poxctll,  10 
V.L.K.  (L.),79;  Q%Uhrie\\Guthne,\5Y.h.'R.,%l2\  16  V.L.R.,280.  The  Judge 
must  decide  >vhen  the  objection  is  taken  whether  in  his  opinion  the  question  may 
have  a  tendency  to  criminate  ;  AniUrmn  v.  Bougian^  18  V.L.R.,  5.  The  objection 
will  not  be  allowed  unless  the  party  himself  makes  an  affidavit  that  the  answer 
might  criminate  ;  Smith  v.  Poicelt,  10  V.L.R.  (L.),  79. 

6.  No  exceptions  shall  be  taken  to  any  affidavit  in  answer,  but 
the  sufficiency  or  otherwise  of  any  such  affidavit  objected  to  as  insuf- 
ficient shall  be  determined  by  the  Court  or  a  Justice  on  motion  or 
summons. 

As  to  order  to  answer  or  further  answer,  see  r.  7,  infra. 

7.  If  any  party  interrogated  omits  to  answer,  or  makes  an  insuf- 
ficient answer  to  any  interrogatory,  the  party  interrogating  may  apply 
to  the  Court  or  a  Justice  for  an  order  requiring  him  to  answer,  or  to 
make  further  answer,  as  the  case  may  be.  An  order  may  thereupon  be 
made  requiring  him  to  answer,  or  make  further  answer,  either  by  affidavit 
or  upon  oral  examination,  as  the  Court  or  Justice  directs. 

As  to  what  interrogatories  are  to  be  answered,  and  in  what  manner,  seer.  I, 
Hupra,  and  cases  tliereunder  ;  as  to  using  answer  at  trial,  see  r.  22,  infra. 

Where  an  answer  to  an  interrogatory  was  qualified  by  a  condition  which 
•was,  by  order  of  a  Judge  in  Chambers,  by  consent,  struck  out,  it  was  held  tliattbe 
answer  as  altered  need  not  be  re-sworn  ;  and  also  that  the  deponent  could  not 
contend  that  the  answer  as  altered  was  not  his  answer ;  Gayron  v.  BwiseU,  24 
V.L.R.,G9. 

Where  an  answer  to  interrogatories  stands  apart  from  the  other  answers,  an 
application  to  strike  it  out  as  irrelevant  is  unnecessary.  In  such  a  case  the  ques- 
tion of  relevancy  should  be  left  to  the  Judge  at  the  trial ;  Bennett  v.  Morris,  9 
A.L.T.,  10.     Semhfey  the  summons  calling  upon  the  party  interrogated  to  answer 
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farther  should  specify  the  particular  answers  objected  to ;  ib,  ;  but  need  not  specify 
the  particulars  of  the  objections  to  such  answers  ;  Smith  v.  Ison,  10  A.L.T.,  4. 

A  party  in  his  answers  to  interrogatories  cannot  incorporate  paragraghs  of 
the  defence  by  reference  thereto,  so  that  the  other  side  cannot  use  the  answer 
without  adopting  these  paragraphs  ;  McKinley  v.  Robinson^  14  V.L.R.,  195. 

A  defendant  cannot  be  compelled  in  his  answer  to  give  his  opinion  upon 
the  construction  of  the  terms  of  a  deed  ;  Looker  v.  Murphy ^  15  V.L.R.,  348. 

After  a  party  has  obtained  an  order  for  discovery  of  documents,  he  cannot, 
as  a  general  rule,  interrogate  the  opposite  party  concerning  such  documents.  But 
there  may  be  cases  where,  on  special  grounds,  such  an  interrogatory,  directed  to 
a  particular  document,  will  be  permissible ;  Dauby  v.  Avstralian  F,  A.  db  O.  Co., 
17  V.L.R.,  156. 

Where  the  only  information  possessed  by  a  party  to  an  action  has  been 
obtained  from  and  is  the  result  of  the  efforts  of  his  solicitor  and  has  been  obtained 
in  the  course  and  for  the  purposes  of  the  action,  it  was  held  that  such  information 
was  privileged  ;  ThwaiUs  v.  Bavk  of  Australasia^  21  V.L.R.,  222. 

Where  the  interrogatories  delivered  are  too  wide,  the  party  interrogated  is 
not  bound  to  find  out  and  answer  the  questions  which  are  relevant ;  Cayron  v. 
Crtpelli,  18  A.L.T.,  8.3. 

Where  an  administratrix  claiming  damages  for  loss  occasioned  by  the  death 
of  her  son  refused  to  answer  an  interrogatory  as  to  the  amount  of  damage 
sustained,  an  application  for  an  order  requiring  the  plaintiff  to  answer  was  granted  ; 
CroHS  V.  The  Victorian  Railway  Commissioners^  4  A.L.R.  (C.N.),  20. 

8.  Any  party  to  a  cause  may,  without  any  affidavit,  apply  to  AppUcation  fci 
the  Court  or  a  Justice  for  an  order  directing  any  other  party  to  the  documents. 

F    O   SI    r   12. 

cause  to  make  discovery  on  oath  of  the  documents  which  are  or  have 
been  in  his  possession  or  power,  relating  to  any  matters  in  question  in 
the  cause.  On  the  hearing  of  the  application  the  Court  or  Justice  may 
make  such  order,  either  generally  or  limited  to  certain  classes  of  docu- 
ments, as  in  their  discretion  seems  fit,  or  may  adjourn  the  application  : 

Provided  that  discovery  shall  not  be  ordered,  if  and  so  far  as  the 
Court  or  Justice  is  of  opinion  that  it  is  not  necessary,  either  for  dispos- 
ing fairly  of  the  cause  or  for  saving  costs. 

As  to  affidavit  of  documents  and  filing  and  delivery,  see  r.  10,  infra  ;  as  to 
effect  of  failure  to  comply  with  an  order  for  discovery,  see  r.  19,  infra. 

One  defendant  cannot  obtain  discovery  of  documents  in  an  action  from  a 

co-defendant.     The  rule  only  provides  for  discovery  between  opposite  parties ; 

Cameron  v.  Purves,  7  A.L.T.,  133.    It  was  held  in  Victoria,  in  Rees  v.  Dunbar ,  14 

V.LR.,  645,  that  the  Judge  had  jurisdiction  to  make  an  order  tx  parte  for  the 

discovery  of  documents,  and  to  direct  that  costs  of  the  application  for  such  order 

be  coats  in  the  cause.    In  Barnes  v.  James,  22  A.L.T.,  138,  it  was  held  that,  in 

applications  for  discovery  of  documents  the  applicant  must  give  notice  to  the  other 

side,  or,  at  all  events,  he  must  satisfy  the  Judge  that  the  discovery  is  necessary, 

and  that  application  has  been  made  to  the  other  side  for  it.     Discovery  will  not  be 

granted  as  of  course  ;  Greenfield  v.  Feo,  I  A.L.R.,  25. 

0.0.  21 
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Where  an  ex  parte  order  for  discovery  has  been  obtained  the  other  party  has 
the  right,  in  any  subsequent  proceedings,  to  object  to  it  as  having  been  made  on 
insufficient  grounds,  or  as  being  unnecessary;  e.  9.,  such  an  objection  might  be 
taken  in  Victoria  on  a  summons  for  dismissal  of  action  for  want  of  prosecution, 
because  the  order  has  not  been  complied  with  ;  Corsair  C.  Q.  M.  Co,  Ltd.  v.  Gray 
(No.  2),  24V.L.R.,  829. 

To  warrant  an  order  for  further  discovery  of  documents,  the  applicant  muFt 
show  more  than  that,  from  the  documents  disclosed  in  the  affidavit  of  documents, 
it  appears  probable  that  there  are  other  documents  not  disclosed  ;  the  probability 
must  be  so  strong  as  to  outweigh  the  oath  of  the  deponent.  An  order  for  leave  t4> 
interrogate  as  to  further  documents  will  not  be  made  on  the  mere  speculation  of 
the  existence  of  undiscovered  documents— there  must  be  some  proof  of  their 
existence  ;  Martell  v.  The  Victorian  Coal  M intra  Association^  28  V.L.R.,  643. 

A  defendant  in  an  action  of  libel  who  pleads  the  general  issue  is  not  entitled 
to  an  order  for  discovery  to  enable  him  to  cut  down  the  damages  ;  The  Co-Optra- 
tive  Coupon  Co.  Ltd,  v.  J,  Inglis  db  Co.  Ltd.,  20  VV.N.  (N.S.W.),  233. 

Order  before  Plbadhco.— Although  the  Court  has  jurisdiction  to  make 
an  order  for  the  discovery,  by  production  of  documents  at  any  stage  of  an  action, 
such  order  will  not  be  made  before  delivery  of  statement  of  claim,  except  on  very 
clear  and  express  materiaL  An  application  made  for  production  of  a  deed  in 
an  action  for  the  revocation  of  a  deed  for  the  purpose  of  enabling  counsel  to  draw 
a  statement  of  claim  was  refused  ;  MacKtllar  v.  MacKt/lar,  23  V.L.R.,.646. 

An  order  for  discovery  was,  on  ■  the  application  of  the  plaintiff,  made  ex 
parte  after  the  defendant  had  entered  an  appearance,  but  before  delivery  of 
statement  of  claim.  No  special  grounds  for  applying  at  that  stage  were  shown. 
On  application  by  defendant  to  set  aside  the  order  it  was  held  that  the  order  shoald 
stand  but  defendant  need  comply  therewith  until  seven  days  after  he  had  delivered 
his  defence ;  Xathan  v.  Ryan,  18  A.L.T.,  69. 

Trial  without  Pleadings.— Where  trial  is  intended  to  be  held  without 
pleadings  the  practice  in  Victoria  was  held  to  be  that  an  application  for  discovery 
of  documents  must  be  on  summons  giving  notice  to  the  other  side  that  it  \* 
unnecessary  to  appear  unless  to  object  to  the  order  sought.  On  the  return  of  the 
summons  the  order  will  be  made  unless  an  objection  is  raised  ;  Phillips  v.  John- 
stone,  23  A.L.T.,  19.     See  also,  Barnes  v.  James,  26  V.L.R.,  421. 

As  to  the  practice  in  New  South  Wales  with  respect|to  discovery,  see  Rid, 
Neioham  and  Harvey,  Practice  in  Equity,  pp.  42,  133. 

Discoverv  by  9.  If  the  party  from  whom  discovery  is  souglit  is  a  corporation 

o  or^^'"r*ii  ^^  *  }0\ni  stock  company,  or  any  body  of  pei-sons  empowered  by  law  to 
cf.,  E.  Or.  31,  r.  sue  or  be  sued,  whether  in  its  own  name  or  in  the  name  of  any  officer 
or  other  person,  the  application  may  be  that  the  party,  corporation, 
company,  or  body,  shall  make  the  discovery  by  the  affidavit  of  some 
member  or  officer  of  the  coi-poration,  company,  or  body  and  an  order 
may  be  made  accordingly. 

As  to  interrogatories  to  a  corporation,  see  r.  3,  supra ;  as  to  affidavit  of 
documents  under  this  rule,  see  r.  10,  ivfra. 
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An  order  that  a  corporation  shall  deliver  answers  to  interrogatories  by  its 
manager  does  not  operate  as  an  order  which  subjects  the  manager  to  process  for 
contempt  unless  the  manager  is  expressly  or^pred  to  answer  them ;  Ofd  Wdnh- 
mans  Bee/O.M.  Co.  v.  Wehhman'H  G.M,  Co.,  9  A.L.T.,  213. 

The  Court  will  not  suppose  nor  infer  that  its  order  has  been  disobeyed  but 
requires  an  explicit  statement  of  the  facts  constituting  the  alleged  contempt ; 
McUod  V.  Henty,  25  V.L.R.,  648. 

10.  The  party  or  person  required  to  make  discovery  under  either  Affidavit  of 

documents. 

of  the  two  last  preceding  Rules  shall  make  or  procure  to  be  made  an  (,,  g  q^  ^i, 
affidavit  giving  the  required  discovery  as  to  all  such  documents  as  are  ^'  ^^' 
or  have  been  in  the  possession  or  power  of  the   party   relating  to  the 
matters  in  question  in  the  cause,  in  which  affidavit  shall   be  specified 
which,  if  any,  of  the  documents  therein  mentioned  the  party  objects  to 
produce. 

Tlie  affidavit  shall  be  filed,  and  a  copy  thereof  shall  be  delivered 
to  the  opposite  party  on  the  same  day  on  which  it  is  filed. 

As  to  special  order  for  discovery  after  delivery  of  affidavit  of  documents, 
see  r.  15,  infra. 

Affidavit  of  Documents. — In  no  case  is  it  necessary  for  a  party  giving 
discovery  to  describe  the  nature  of  the  documents  in  the  schedule  to  his  affidavit. 
It  is  sufficient  in  every  case  to  tie  the  documents  up  in  bundles  and  refer  to  them 
as  a  bundle  marked  A  and  numbered  1  to  350  and  initialled  by  the  deponent. 
O'Brien  v.  McKenzie,2l  N.S.W.L.R.  (E.),  117.  See  aUo  MUltr  v.  Ktnncdy,  14 
A.L.T.,37. 

Where  a  defendant's  affidavit  of  discovery  claims  protection  for  documents 
in  his  possession  aAd  relating  to  the  matters  in  issue,  on  the  ground  that  they 
relate  solely  to  his  own  case  and  do  not  in  any  way  tend  to  prove  or  support  the 
case  of  the  plaintiff,  it  b  not  necessary  to  state  that  the  defendant  intends  to  use 
the  documents  in  evidence  at  the  hearing.  Qucere,  whether  it  is  necessary  for  the 
affidavit  to  state  that  such  documents  do  not  contain  anything  tending  to  impeach 
the  case  or  title  of  the  defendant;  AlUn  v.  City  Bank  of  Sydney  (1902),  S.R» 
(N.S.W.)  (E.).  143. 

Extension  of  Time.— A  defendant  is  entitled  to  a  reasonable  extension  of 
time  for  filing  an  affidavit  of  discovery  where  original  documents  are  out  of  the 
jurisdiction,  and  is  not  bound  to  accept  an  offer  by  plaintiff  to  supply  copies,  but 
the  applicant  should  pay  the  costs  of  the  summons  in  any  event ;  Gourlay  v. 
Equitable  Life  Assurance  Society ^  1  A.L.U.,  24.  The  fact  that  the  parties  are  at 
arms'  length  months  before  writ  issued  will  not  be  regarded  on  an  application  for 
such  extension  ;  ib, 

1 1.  The  Court  or  a  Justice  may,  at  any  time  during  the  pendency  producuon  of 
of  any  cause,  order  the  production  by  any  party  thereto,  upon  his  oath,  ^.^  ^  ^^  *^ 
or  in  the  case  of  such  parties  as  are  mentioned  in  Rule  9  of  this  Order,  *"•  ^*- 
upon  the  oath  of  some  member  or  officer,  of  such  of  the  documents  in 
the  possession  or  power  of  tlie  party  i*elating  to  any  matter  in  question 
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in  such  cause,  as  the  Court  or  Justice  thinks  fit ;  and  the  Court  or 
Justice  may  deal  with  such  documents,  when  produced,  in  such  manner 
as  is  just. 

Rule  9  refers  to  a  corporation,  a  joint  stock  company,  or  any  body  of  per- 
sons empowered  by  law  to  sue  or  be  sued  ;  as  to  production  of  documents  for 
inspection,  see  rr.  12,  et  seq,  infra;  as  to  order  on  refusal  to  produce  or  allow 
inspection  of  documents,  see  r.  14,  infra  ;  as  to  non-compliance  with  order  for  dis- 
covery, see  r.  19,  infra  ;  as  to  order  for  attendance  of  person  to  produce  documents, 
Or.  31,  r.  2 ;  as  to  attendance  of  witness  under  subpoena  to  produce  docimients, 
Or.  31,  r.  12;  as  to  order  by  Court  to  produce  books  and  writings,  H.C.P.  Act, 
s.  17. 

Privilege. — Communications  to  a  solicitor  are  prima  facie  privileged  if 
made  to  him  in  his  capacity  as  solicitor,  although  they  may  not  have  been  made 
either  during  or  relating  to  an  actual  or  contemplated  litigation  ;  Haydon  v. 
McLcod,  26  V.L.R.,  452. 

Production  of  muniments  of  title  was  refused,  as  before  the  Judge  in  the 
particular  case  could  decide  whether  the  case  was  a  fit  one  in  which  to  order  pro- 
duction, both  parties  should  have  pleaded  ;  Aitken  v.  EtUrshanh,  6  A.L.T.,  221. 
Reports  of  medical  men  and  of  defendant's  servants  made  in  order  to  help  him  to 
establish  his  defence  are  privileged  ;  Mummery  v.  Victorian  Railway  Commv*- 
sione.rs,  9  A.L.T.,  21.  See  also  Williams  v.  Railways  Commissioner^  19  VV.N. 
(N.S.VV.),  300. 

Plaintifif  sued  for  damages  through  negligent  and  defecti\''e  construction  of 
the  defendant's  waterworks.  After  plaintiff  had  complained  of  the  injury,  but 
liefore  actual  litigation,  the  defendants  sent  their  surveyors  to  report  on  the  work 
and  the  damage  created  thereby.  Upon  receipt  of  the  reports,  certain  resolutiooe 
were  adopted  by  defendants  and  entered  in  their  minute  book.  It  was  held  that 
these  documents  were  not  privileged  and  should  be  produced  ;'  BeaUie  v.  Eehura 
Trust,  14  V.L.R.,794. 

Where  after  the  usual  consent  order  for  discovery  a  defendant  made  an 
affidavit  of  discovery  disclosing  certain  documents  relating  to  the  matters  in  issue, 
but  omitted  to  claim  protection  for  them  ;  but  subsequently  and  after  the  time 
Hmited  by  the  order  for  making  discovery  claimed  protection  :  Held  (1)  that  he 
was  not  estopped  by  his  previous  omission,  and  (2)  that  the  Court  would  not  for  that 
reason  alone  go  behind  the  oath  of  the  defendant,  on  the  ground  that  it  was 
reasonably  certain  that  the  defendant  had  misrepresented  or  misconceived  the 
nature  of  such  documents  ;  Allenv.  City  Bank  of  Sydney  (\902),  8.R,  (N.S.W.)  E., 
143. 

CRowy.— In  New  South  Wales  in  a  suit  in  Equity  against  a  nominal 
defendant  appointed  under  the  Claims  against  the  Colonial  Qovtrnment  Act  the 
plaintiff  is  entitled  to  an  order  directing  the  defendant  to  file  an  affidavit  of 
discovery  of  documents;  Ricketson  v.  Smith,  16  N.S.W. L.R.  (E.),  170.  The 
nominal  defendant  in  an  action  at  law  may  be  ordered  by  t^he  Court  of  Equity  to 
give  discovery  to  the  plaintiff  in  a  suit  for  discovery  in  aid  of  the  action  at  law  ; 
Morrissey  v.  Young,  17  N.S.W. L.R.  (E.),  157.      Compare  also  Jud.  Act,  sec.  64. 

Official  Communication.— Official  communications  from  a  friendly  power 
to  its  accredited  agent  in  Victoria,  and  which  were  intended  for  transmisttion  to 
the  Government  in  that  State  together  with  other  papers  passing  between  th&t 


Digitized  by  VjOOQIC 


Op.  XXVI.,  rp.  12-14.  DISCOVERY.  325 

■  ■  ■ 

agent  and  the  Government  of  Victoria,  all  the  papers  being  sent  with  the  purpose 
of  assisting  the  criminal  administration  of  the  foreign  power,  were  held  to  be 
privileged,  and  the  Court  would  not^order  their  production  on  the  ground  that  it 
wotdd  be  against  public  policy,  and  would  be  injurious  to  the  due  administration 
of  justice;  Spitzel  v.  Beckx,  16  V.L.R.,  661. 

12.  Any  party  to  a  cause  may,  at  any  time,  by  notice  in  writing,  inspection  of 

•^  •'  "^  documenU 

require  any  other  party  in  whose  pleadings,   particulars,  or  affidavits,  "^'^JJ^  ^  *" 
reference  is  made  to  any  document,  to  produce  the  document  fou  the  affidavits. 
inspection  of  the  party  giving  the  notice,  or  of  his  solicitor,  and   to  r.  is. 
permit  them  to  take  copies  thereof. 

Any  party  not  complying  with  such  notice  shall  not  afterwards 
be  at  liberty  to  put  any  such  document  in  evidence  on  his  behalf  in 
the  cause,  unless  he,  being  a  defendant  in  the  cause,  satisfies  the  Court 
or  Justice  that  the  document  relates  only  to  his  own  title,  or  unless  he 
satisfies  the  Court  or  Justice  that  he  had  some  other  sufficient  ground 
for  not  complying  with  the  notice. 

As  to  order  for  inspection  of  documents,  see  r.  14,  iiifra ;  as  to  notice  to 
admit  facts  or  documents,  see  Or.  27,  r.  2. 

13.  A  party  to  whom  notice  to  produce  documents  is  given  Time  and  place 
shall,  within  two  days  from  the  receipt  of  the  notice,  if  all  the  p^k^t^e 
documents   therein  referred  to  have  been  set  forth  by  him   in   the  ^*^^^ 

Cf.,  E.  Or.  31, 

afiidavit  made  under  Rule  10  of  this  Order,  or  within  four  days  from  r.  i7. 
the  receipt  of  such  notice,  if  any  of  the  documents  referred  to  in  the 
notice  have  not  been  set  forth  by  him  in  any  such  affidavit,  deliver  to 
the  party  giving  the  notice  to  produce  a  notice  stating  a  time  within 
seven  days  from  the  delivery  thereof  at  which  the  documents,  or  such 
of  them  as  he  does  not  object  to  produce,  may  be  inspected  at  the 
office  of  his  solicitor,  or  in  the  case  of  bankers'  books  or  other  books  of 
account  or  books  in  constant  use  for  the  purposes  of  any  trade  or 
business,  at  their  usual  place  of  custody,  and  stating  which,  if  any,  of 
the  documents  he  objects  to  produce,  and  on  what  ground. 

As  to  order  for  inspection,  see  r.  14,  infi-a ;  as  to  computation  of  timds 
limited  by  this  rule,  see  Or.  45. 

14.  If  a  party  served  with  notice  under  the  last  preceding  Rule  order  for 

,  -  .  ^  ,  .       inspection. 

omits  to  give  such  notice  of  a  time  for  inspection,  or  objects  to  give  cf.,  e.  Or.  si, 
inspection,  or  offers  inspection   elsewhere  than   at   the   office   of   his  ^'  ^'  ^^* 
solicitor,  the  Court  or  Justice  may,  on  the  application  of  the  party 
desiring  it,  make  an  order  for  inspection  in  such  place  and  in  such 
manner  as  they  think  fit. 

As  to  order  of  verified  entries  in  lieu  of  inspection,  seer.  16,  infra  ;  as  to  the 
determination  of  an  issue  or  question  before  the  decision  upon  the  right  to  discovery 
or  inspection,  see  r.  18,  infra. 
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Inspkctiox. — L.  obtained  a  consent  order  to  inspect  documents  in  the 
possession  of  the  defendant,  and,  finding  he  would  require  professional  assistance, 
applied  to  the  defendant  to  be  allowed  to  bring  an  accountant  with  his  solicitors 
clerk.  The  defendant  refused  on  the  ground  that  the  proposed  accountant  was 
hostile  to  him.  It  was  held  that  L.  had  a  right  to  bring  the  accountant  to  inspect ; 
LancaaUr  v.  Fraser,  3  Q.L.  J.,  180.  An  action  having  been  instituted  and  a  con- 
sent order  made  for  a  change  of  solicitors,  the  new  solicitors  applied  to  inspect 
documents  in  the  hands  of  the  former  solicitors,  who  refused  on  the  ground  that 
they  had  a  lien  on  these  documents  for  an  unpaid  bill  of  costs.  Held,  that  the  new 
solicitors,  on  behalf  of  the  defendant,  were  entitled  to  the  inspection  asked ;  Re 
Marsland  and  Marsland,  3  Q.L. J.,  181.  In  an  action  .by  solicitors  to  recover 
costs,  the  defendant  is  not  entitled  to  inspection  of  the  plaintiff's  draft  bill  of  costs, 
as  such  draft  bill  is  irrelevant,  as  being  in  the  nature  of  a  soliloquy  or  consultation 
of  a  man  with  his  own  mind,  and  therefore  privileged,  and  is  not  admissible  as  a 
previous  statement  in  writing  inconsistent  with  the  present  claim  of  the  plaintiffs  ; 
Macdonald  Paterson  and  Hawthorn  v.  Perkins,  9  Q.L.J.  (N.C.),  18.  Where  a  party 
refuses  to  grant  inspection  of  a  document  referred  to  in  his  pleadings  the  affidavit 
in  answer  should  state  positively  not  only  that  the  document  relates  solely  to  his 
case,  and  does  not  tend  to  prove  the  opponent's  case,  but  also  that  it  contains 
nothing  tending,  or  which  might  tend  to  impeach  his  own  case ;  Aitken  v.  Ettershank, 
7  A.L.T.,21  (1885). 

In  an  affidavit  of  discovery  the  managing  trustee  of  the  Savings  Bank  dis. 
closed  certain  minutes  of  the  Board,  but  said  they  related  solely  to  the  defendant's 
case  and  not  to  the  plaintiff's  case,  and  did  not  in  any  way  tend  to  support  the 
plaintiff's  case,  and  did  not  contain  anything  impeaching  or  cutting  down  the 
defendant's  case.  Held,  that  they  were  privileged  from  inspection  ;  Palmer  v. 
TrnHte.es  of  the  Saviwjs  Bank  of  New  South  Wales,  17  W.N.  (N.S.W.),  157. 

An  application  by  the  plaintiff  for  an  order  for  inspection  of  reports  furnished 
to  the  defendants  by  their  officials  in  connection  with  an  accident  in  respect  of 
which  the  plaintiff  was  suing  the  defendants,  was  refused  on  the  ground  that  the 
reports  made  were  alleged  to  have  been  made  confidentially  and  with  a  view  to 
apprehended  litigation  ;  Williams  v.  The  Railway  Commissioners  of  New  South  WcUes, 
19  W.N.  (N.S.W.),  300. 

Where,  in  obedience  to  an  order  for  discovery  the  defendant  produced 
certain  books,  parts  of  which  were  sealed  up,  but  it  was  sworn  that  the  parts 
Unsealed  were  the  only  parts  relating  to  the  matters  in  dispute  in  the  action ; 
Held,  plaintiff  not  entitled  to  inspect  sealed  entries  ;  Turner  v.  Altenborough,  17 
A.L.T.,  186. 

Place. — An  application  for  inspection  in  Sydney  of  books  in  almost  daily 
use  by  a  company  at  Bourke,  was  refused ;  Johnston  v.  Bourke  Meat  Premring 
Co.,  13  W.N.  (N.S.  W.),  115.  As  to  inspection  by  the  defendants  of  the  plaintiff's 
books  in  Melbourne  in  an  action  in  New  South  Wales,  see  Broken  Hill  Smdiing 
Co.  V.  Foreman,  12  W.N.  (N.S.W.),  169. 

Special  order.  15.  The  Court  OF  a  Justice  may,  at  any  time,  on  the  application 

r^'i9A  m '  ^^      ^^  ^^y  P^rty  to  a  cause,  and  whether  an  affidavit  of  documents  has  or 

has  not  already  been  ordered  or  made,   make  an  order  requiring  any 
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other  party  to  the  cause  to  state  upon  affidavit  whether  any  specific 
document  to  be  specified  in  the  application  is  or  has  at  any  time  been 
in  liis  possession  or  power  ;  and,  if  it  has  been,  but  is  not  then,  in  his 
possession,  when  he  parted  with  it,  and  what  has  become  of  it. 

Such  application  shall  be  made  on  an  affidavit  stating  that,  in 
the  belief  of  the  deponent,  the  party  against  whom  the  application  is 
made  has,  or  has  at  some  time  had,  in  his  possession  or  power  the 
document  specified  in  the  application,  and  that  it  relates  to  matters  in 
question  in  the  cause. 

As  to  affidavit  of  documents,  see  r.  10,  snpr'iu 

16.  When  inspection  of  any  business  books  is  applied  for,  the  verified  copies. 
Court  or  a  Justice  may,  if  they  think  fit,  instead  of  ordering  inspection  ^'i^'al'  ^' 
of  the  original  books,  order  a  copy   of  any    entries   therein   to   be 
furnished   and   verified   by  the   affidavit   of  some    person    who    has 
examined  the  copy  with  the  original  entries.     Every  such  affidavit 

shall  state  whether  or  not  there  are  in  the  original  book  any  and  what 
erasures,  interlineations,  or  alterations:  Provided,  that,  notwith- 
standing that  such  a  copy  has  been  supplied,  the  Court  or  a  Justice 
may  order  inspection  of  the  book  from  which  the  copy  was  made. 

17.  When,   on   an   application   for    an    order    for  inspection,  pnvUege. 
objection  is  made  to  the  production  of  any  documents,  either  on  the  ^'{^'f?)'  ^^' 
ground  of  privilege  or  on  any  other  ground,  the  Court  or  a  Justice  may 

inspect  the  document  for  the  purpose  of  deciding  as  to  the  validity  of 
the  objection. 

As  to  privilege,  see  notes  to  rr.  11,  14,  supra, 

18.  If  a  party  from  whom  discovery  of  any  kind  or  inspection  Pwmatare 

is  sought  objects  to  the  discovery  or  inspection,  or  any  part  thereof  e.  Or.  31,  r.  20, 
the  Court  or  a  Justice  may,  if  satisfied  that  the  right  to  the  discovery 
or  inspection  sought  depends  on  the  determination  of  any  issue  or 
question  in  dispute  in  the  cause,  or  that  for  any  reason  it  is  desirable 
that  any  issue  or  question  in  dispute  in  the  cause  should  be  deter- 
mined before  deciding  upon  the  right  to  the  discovery  or  inspection, 
order  that  the  issue  or  question  shall  be  first  determined,  and  may 
reserve  the  question  as  to  the  discovery  or  inspection. 
As  to  order  for  inspection,  see  r.  14,  supra, 

19.  If  any  party  fails  to  comply  with   an    order   to   answer  Non-oompHance 

/      ,.  .  .  ,    ,  ,        ,     „i      with  order  for 

interrogatories,  or  for  discovery  or  inspection  of  documents,  he  shall  be  diaoovery. 
liable  to  attachment.     He  shall  also,  if  a  plaintiff,  be  liable  to  have  his  Jl'gif*  ^^'  ^^* 
action  dismissed  for  want  of  prosecution,  and,  if  a  defendant,   to  have 
his  defence,  if  any,  struck  out,  and  to  be  placed  in  the  same  position  as 
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if  he  had   not  defended,   and   the   party    interrogating    or    seeking 

discovery  may  apply  to  the  Court  or  a  Justice  for  an  order  to  that 

effect,  and  an  order  may  be  made  accordingly. 

Compare  H.O. P.  Act,  sec.  17. 

As  to  order  to  answer  Interrogatones,  see  r.  7  ;  as  to  attachment  jicenerally, 
see  Or.  35. 

aoiidtor*"  ord  ^^*  Service  on  the  solicitor  of  a  party  against  whom  an  order 

for  discovery,  for  interrogatories  or  discovery  or  inspection  is  made  shall  be  sufficient 
service  to  found  an  application  for  an  attachment  for  disobedience  to 
the  order.  But  the  party  against  whom  the  application  for  an  attach- 
ment is  made  may  show  in  answer  to  the  application  that  he  has  had 
no  notice  or  knowledge  of  the  order. 

As  to  neglect  by  solicitor  to  give  notice  to  his  client,  see  r.  21,  infra. 

wiiSS™*"^**'  21.  A  solicitor  upon  whom  an  order  against  any  party   for 

E.  Or.  31,  r.  23.    interrogatories  or  discovery  or  inspeijtion   is   served   under  the  last 
preceding  Rule,  and  who  neglects  without  reasonable  excuse  to  give 
notice  thereof  to  his  client,  shall  be  liable  to  attachment. 
As  to  attachment  generally,  see  Or.  35. 

u«*nr«««wer8to  22.  Any  party  may,  at  the  trial  of  a  cause,  or  any  issue  in  a  cause, 

at  trial.  use  in  evidence  any  answer,  or  any  part  of  an  answer,  of  the  opposite 

r.  24. '  *  *  party  to  any  interrogatory  without  putting  in  the  whole  of  the  answer,  or 
the  answers  to  other  interrogatories  :  Provided  that  in  any  case  the  Jus- 
tice may  look  at  the  whole  of  the  answers,  ai>d  if  he  is  of  opinion  that 
any  other  answer  or  pai*t  of  an  answer  is  so  connected  with  the  answer  put 
in  that  the  last-mentioned  answer  ought  not  to  be  used  without  the 
other,  he  may  direct  such  other  answer  or  part  of  an  answer  to  be  put 
in  by  the  party  tendering  the  answer. 

Where  an  interrogatory  asked  whether  certain  things  had  not  been  done  in 
one  of  two  ways  stated,  *'or  how  otherwise/'  and  the  answer  was  given  that  they 
were  done  partly  in  each  of  the  two  ways  stated  and  partly  in  other  ways  set  out, 
the  Court  permitted  the  interrogatory  and  answer  to  be  read  in  evidence,  omitting 
from  the  latter  the  statements  in  answer  to  the  question  *'  or  how  otherwise,*'  but 
admitted  them  as  an  admisaion  only  that  they  were  partly  done  in  each  of  the  two 
ways  stated  ;  Nott  v.  Davis,  19  V.L.R.,  485.  , 

^^*^rt  Marsh  1  ^^*  ^^  *^  action  by  or  against  the  Marshal  in  respect  of  any 

Of.,  E.  Or.  31,  matters  connected  with  the  execution  of  his  office,  the  Court  or  a 
Justice  may,  on  the  application  of  either  party,  order  that  the  affidavit 
to  be  made  in  answer  either  to  interrogatories  or  to  an  order  for 
discovery  shall  be  made  by  the  officer  actually  concerned. 

As  to  the  powers  and  duties  of  the  Marshal  and  his  officers,  see  Jud.  Actt 
sec.  53;  Or.  44;  as  to  actions  by  and  against  the  Marshal,  see  H.C.P.  Act,  sec.  31. 


r. 
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24,  Tliis  Order  shall  apply  to  infant  plaintiflfe  and  defendants,  Stnfa^^'**^ 
and  to  their  next  friends  and  guardians  ad  litem,  e.  or.  si,  r.  29. 

As  to  infant  plaintiffs  and  defendants,  see  Or,  2,  r.  12. 

ORDER  XXVII. 
Admissions. 

1.  Any  party   to  a  cause  may  give  notice,  by  his  pleading  or  Notice  of 
otherwise  in  writing,  that  he  admits  the  truth  of  the  whole  or  any  '"^^«- 
part  of  the  case  of  any  other  party. 

As  to  facts  alleged  in  pleading  being  taken  as  admitted  if  not  denied,  see 
Or.  14,  r.  10 ;  as  to  costs  where  neglect  to  make  proper  admissions  in  statement 
of  defence,  see  Or.  17,  r.  8. 

2.  Any  party  to  a  cause  may,  by  notice  in  writing,  call  upon  Notice  to  admit 
any  other  party  to  admit  any  specific  fact,  or  any  document,  saving  all  documents, 
just  exceptions  ;  and,  in  case  of  refusal  or  neglect  to  admit  after  such  or  neglect  to 
notice,  the  costs  of  proving  the  fact  or  document  shall  be  paid  by  the  Q,f  g^j.  ^ 
party  so  neglecting  or  refusing  whatever  the  result  of  the  cause  may  "*  *'  ** 

be,  unless  at  the  trial  or  hearing  the  Court  or  J  ustice  certifies  that  the 
refusal  to  admit  was  reasonable ;  and  no  costs  of  proving  any  document 
shall  be  allowed  unless  such  notice  is  given  unless  the  omission  to  give 
the  notice  is,  in  the  opinion  of  the  taxing  officer,  a  saving  of  expense. 

Provided  that  any  admission  made  in  pursuance  of  such  notice 
shall  be  deemed  to  be  made  only  for  the  purposes  of  the  particular 
cause  or  issue,  and  shall  not  be  used  as  an  admission  against  the  party 
on  any  other  occasion,  or  in  favour  of  any  person  other  than  the  party 
giving  the  notice  :  Provided  also,  that  the  Court  or  a  Justice  may  at 
any  time  allow  any  party  to  amend  or  withdraw  any  admission  so 
made  on  such  terms  as  are  just. 

As  to  notice  to  produce  documents,  see  Or.  26,  r.  12. 

3.  When  admissions  of  fact  have  been  made  in  a  cause,  either  Judgment  or 

oiVieV  upon 

on  the  pleadings  or  otherwise,  any  party  may,  at  any  stage  of  the  admiiwions  of 
cause,  apply  to  the  Court  or  a  Justice  for  such  judgment  or  order  as  cf.,  E.  Or.  82, 
upon  the  admissions  he  is  entitled  to,  without  waiting  for  the  deter- 
mination of  any  other  question  between  the  parties ;  and  the  Court  or 
a  Justice  may,  upon  such  application,  make  such  order,  or  give  such 
judgment,  as  is  just. 

As  to  judgment  in  default  of  pleading,  see  Or.  23  ;  as  to  failure  to  deliver 
reply  or  plead  to  subsequent  pleading  being  deemed  an  admission  of  the  facts  con- 
tained in  pleading  last  delivered,  see  Or.  23,  r.  9. 
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ISSUES— INQUT  HIES. 


H.O.  Rules. 


Issues  ma}'  be 
prepared  and 
settled. 

E.  Or.  33,  r.  1. 


Inquiries  and 
accounts  when 
directed. 

E,  Or.  83,  r.  2. 


In  an  application  under  this  rule  for  judgment  upon  admissions  contained  in 
the  pleadings,  the  Judge  will  not  make  an  order  where  a  difficult  question  of  Uw 
is  raised ;  Oreig  v.  Jfutckinsoji^  15  V.L.R.,  706. 

The  fee  payable  on  hearing  a  motion  for  judgment  is  10s.  ;  on  filing  any 
pleading  or  other  document,  28.  6d. ;  Rule  of  Court,  October  6th,  1903. 

The  fee  payable  on  drawing  up  and  entering  judgment  is  lOs.  ;  Rule  of  Coart, 
October  6th,  1903. 

ORDER     XXVIII. 
Issues,  Inquiries,  and  Accounts. 

1.  When  in  any  cause  it  appears  to  the  Court  or  a  Justice  that 
the  issues  of  fact  in  dispute  are  not  sufficiently  defined,  the  parties 
may  be  directed  to  prepare  issues,  and  the  issues  shall,  if  the  parties 
differ,  be  settled  by  the  Court  or  a  Justice. 

As  to  trial  of  issues  of  fact  without  pleading,  see  Or.  13,  Or.  29,  rr.  9  et  9tq. 

2.  The  Court  or  Justice  may,  at  any  stage  of  the  proceedings  in 
a  cause  or  matter,  direct  any  necessary  inquiries  or  accounts  to  be 
made  or  taken,  notwithstanding  that  it  may  appear  that  there  is  some 
special  or  further  relief  sought  for  or  some  special  issue  to  be  tried,  as 
to  which  it  may  be  proper  that  the  cause  or  matter  should  proceed  in 
the  ordinary  manner. 

Accounts  of  property  in  New  South  Wales  taken  before  the  Supreme  Court 
of  New  South  Wales  were  adopted  by  the  Supreme  Court  of  Victoria  ;  Parktr  v. 
Adams,  3  A.L.R.,  3. 

The  fee  payable  on  drawing  up  and  entering  judgment  is  10s. ;  Rule  of  Court, 
October  6th,  1903. 


Special  case  by 
consent. 

E.  Or.  34,  r.  1. 


ORDER    XXIX. 

Questions  op   Law  and  Issues  Without  Pleadings. 

i.  Questions  of  Law. 

1.  The  parties  to  any  cause  may  concur  in  stating  the  questions 
of  law  arising  therein  in  the  form  of  a  special  case  for  the  opinion  of 
the  Court.  Every  such  special  case  shall  be  divided  into  paragraphs 
numbered  consecutively,  and  shall  concisely  state  such  facts  and 
documents  as  may  be  necessary  to  enable  the  Court  to  decide  the 
questions  raised  thereby.  Upon  the  argument  of  the  case  the  Court 
and  the  parties  shall  be  at  liberty  to  refer  to  the  whole  contents  of  any 
documents  referred  to  therein,  and  the  Court  shall  be  at  liberty  fco 
draw  from  the  facts  and  documents  stated  in  the  case  any  inference, 
whether  of  fact  or  law,  which  might  have  been  drawn  therefrom  if 
they  had  been  proved  at  a  trial. 
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Points  of  law  may  be  raised  by  the  pleadings  ;  Or.  14,  r.  26  ;  or  on  demurrer  ; 
Or.  21.  In  the  disposal  under  Or.  25  (Vic.)  of  a  point  of  law  raised  by  a  pleading, 
all  the  facts  alleged  in  the  pleading  must  be  accepted  as  true,  and  it  must  be 
assumed  on  all  other  points  the  pleading  is  unas^ilable  ;  yiven  v.  Grant,  25 
A.L.T.,  18. 

2.  If  in  any  cause  it  is  made  to  appear  to  the  Court  or  a  Justice  Special  case  by 
•^  ^*^  order  before 

that  there  is  any  question  of  law  which  it  would  be  convenient  to  have  '^"ai. 

G  Or  34  r  7 

decided  before  any  evidence  is  given  or  any  question  or  issue  of  fact  is  ' 
tried,  the  Court  or  Justice  may  make  an  order  accordingly,  and  may 
direct  the  question  of  law  to  be  raised  for  the  opinion  of  the  Court, 
either  by  special  case  or  in  such  other  manner  as  the  Court  or  Justice 
deems  expedient ;  and  all  such  further  proceedings  as  the  decision  of 
the  question  of  law  renders  unnecessary  may  thereupon  be  stayed. 

Questions  of  law  ordered  to  be  decided  before  trial  of  question  of  fact ;  Mills 
V.  Day  Dawn  Block  0,M.  Co.  Ltd.,  1  Q.L.J.,  98.  Where  questions  of  law  are 
raised  upon  the  pleadings,  a  Judge  may,  before  trial  of  the  issues  of  fact,  order 
that  the  questions  of  law  be  referred  to  the  Full  Court ;  Lane  v.  Caaty,  12  V.L.K., 


3.  Every  special  case  shall  be  signed  by  the  several  parties  or  S^Jfi*'**®**^ 
their  solicitors,  and  shall  be  filed  by  the  plaiirtiflf.  cf.,  e.  or.  34, 

r.  3. 
The  fee  payable  on  filing  a  special  case  is  £1  ;  Rule  of  Court,  October  6th,  1 903. 

4.  A  special  case  in  any  cause  to  which  a  married  woman,  not  Leave  to  set 

^  "^  down  where 

being  a  party  thereto  in  respect  only  of  her  separate  property  or  in  j]Jj"T*  ^**™*"» 
respect  only  of  any  separate  right  of  action  by  or  against  her,  or  an  fJjJ'JJJJJy       *^ 
infant,  or  a  person  of  unsound  mind  who  has  not  been  so  found  or  Cf.,  e.  Or.  .34, 
declared,  or  for  whom  a  committee  of  the  person  or  estate,  as  the  case 
may  be,  has  not  been  appointed,  is  a  party,  shall  not  be  set  down  for 
argument  without  leave  of  the  Court  or  a  Justice,  the  application  for 
which   must   be   supported   by  sufficient  evidence   on  oath  that   the 
statements  contained  in  the  special  case,  so  far  as  the  same  affect  the 
interest  of  the  married  woman,  infant,  or  person  of  unsound  mind,  are    * 
true. 

As  to  entry  of  case  for  argument,  see  r,  6,  iiifra, 

5.  The  parties  to  a  special  case  may  sign  a  memorandum  to  the  ^Sj^tof*"^ 
effect  that,  on  the  judgment  of  the  Court  being  given  in  the  affirmative  Si^^^*^"**. 

or  negative  of  any  question  of  law  raised  by  the  case,  a  sum  of  money,  Cf.,  E.  Or.  34, 
fixed  by  the  parties,  or  to  be  ascertained  by  the  Court,  or  in  such 
manner  as  the  Court  directs,  shall  be  paid  by  one  of  the  parties  to  the 
other  of  them,  either  with  or  without  the  costs  of  the  cause ;  and  the 
judgment  of  the  Court  may  be  entered  for  the  sum  so  agreed  or 
ascertained,  with  or  without  costs,  and  execution  may  issue  upon  such 
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H.O.  Rules. 


Form  of  entry 
for  argument. 

Cf.,  E.  Or.  34, 

r.  6. 


Special  case  may 
be  heard  before 
Full  Court  in 
the  first 
instance. 

Cf.,Q.Or.38, 
r.  7. 


Copies  for 
Justices. 

Cf.,E.  Or.34, 
r.3. 


judgment   forthwith,    unless    otherwise   agreed,  or   unless   stayed  on 
appeal. 

As  to  ascertainment  o£  damages  when  a  matter  of  calculation,  see  Or.  30,  rr. 
27,  28. 

As  to  fee  payable  on  entering  judgment,  see  Rule  of  Court,  October  6th, 
1903  ;  sub-tit,  **  Drawing  up  and  entering  judgments." 

6.  Either  party  may  enter  a  special  case  for  argument  by 
delivering  to  the  proper  officer  a-  memorandum  of  entry,  and,  if  any 
married  woman,  not  being  a  party  in  respect  only  of  such  matters  as  in 
Rule  4  of  this  Order  are  specified,  or  if  an  infant,  or  any  such  person 
of  unsound  mind  as  mentioned  in  that  Rule,  is  a  party  to  the  cause, 
producing  a  copy  of  the  order  giving  leave  to  enter  the  special  case  for 
argument. 

7.  When  the  party  entering  a  special  case  for  argument  enters 
it  to  be  heard  before  a  single  Justice,  and  any  other  party  desires  it  to 
be  heard  before  a  Full  Court  in  the  first  instance,  he  may,  within  four 
days  after  receiving  notice  that  the  case  has  been  so  entered,  deliver  to 
the  Registrar  and  to  the  opposite  party  a  memorandum  to  that  eflfect, 
and  the  special  case  shall  thereupon  be  deemed  to  have  been  entered  to 
be  heard  before  a  Full  Court  in  the  first  instance. 

If  the  action  is  pending  in  a  District  Registry,  the  special  case 
shall  be  f9rthwith  transmitted  to  the  Principal  Registry,  unless  a 
sitting  of  a  Full  Court  is  appointed  to  be  held  within  sixty  days  at  the 
place  where  the  District  Registry  is  situated.  After  the  decision  of 
the  Full  Court  the  special  case  shall  be  returned  to  the  District 
Registry  with  a  certificate  of  the  judgment  or  order  of  the  Full 
Court. 

The  fee  payable  on  filing  a  special  case  is  £1  ;  Rule  of  Court,  October  6th, 
1903. 

8.  Four  days  at  least  before  the  day  for  which  a  special  ease  is 
set  down  for  argument  the  party  setting  it  down  shall  leave  a  copy  of 
the  case  at  the  Chambers  of  the  Justice,  or  at  the  Chambers  of  each  of 
the  Justices  who  are  to  sit  on  the  hearing  of  the  argument. 

As  to  computation  of  the  time  limited  by  this  rule,  see  Or.  4o. 


2.  Issues  of  Fact  without  Pleadings, 

Trial  of  question  9.  If  the  parties  to  a  cause  agi-ee  as  to  any  questions  of  fact  to 

upon.  be  decided  between  them,  they  may,  at  any  time  before  judgment,  by 

r-'b'.^^*^'^'      consent  and  by  order  of  the  Court  or  a  Justice,  proceed  to  the  trial  of 

those  questions  of  fact  without  formal  pleadings.     Such  questions  may 

be  entered  for  trial  and  tried  in  the  same  manner  as  issues  joined  upon 


Digitized  by 


Google 


Ore.  XXIX.-XXX.  ISSUES— TRIAL.  333 

pleadings  in  a,n  action,  and  the  proceedings  thereon  shall  be  subject  to 
the  same  control  by  the  Court  or  a  Justice  as  when  issue  is  joined 
upon  pleadings. 

As  to  trial  of  actions  without  pleadings,  see  Or.  13. 

10.  The  Court  or  a  Justice  may  by  consent  of  the  parties  order  order  for 

•'      "^  *  payment  of  sum 

that,   upon    the  finding  in  the   affirmative  or   negative  of   any  such  of  money. 
question  as  in  the  last  preceding  Rule  mentioned,  a  sum  of  money, 
fixed  by  the  parties,  or  to  be  ascertained  upon  a  question  stated  for 
that  purpose,  shall  be  paid  by  one  of  the  parties  to  the  other  of  them, 
either  with  or  without  the  costs  of  the  cause. 

As  to  ascertainment  of  damages  when  a  matter  of  calculution,  see  Or.  30, 
rr.  27,  28. 

11.  Upon  the  finding  on  any  such  question  as  in  the  last  two  Entry  of 

.  .  judgment  upon 

preceding  Rules  mentioned,  judgment  may  be  entered  for  any  sum  so  the  finding. 
agreed  or  ascertained,  or  for  any  other  relief  to  which  the  finding  ^^'i^'  ^^'  ^' 
shows  either  party  to  be  entitled,  with  or  without  costs,  as  the  case 
may  be,  and  execution  may  issue  upon  the  judgment  forthwith,  unless 
otherwise  agreed,  or  unless  the  Court  or  a  Justice  otherwise  orders  for 
the  pui-pose  of  giving  either  party  an  opportunity  of  moving  to  set 
aside  the  finding  or  for  a  new  trial. 

]  2.  The  proceedings  upon  any  such  issue  as  aforesaid  may  be  Record  of 

proceedings. 

recorded  at  the  instance  of  either  party,  and  the  judgment,  whether  cf.,E.  or.  34,  r. 
actually  recorded   or   not,   shall  have  the  same   effect  as  any  other 
judgment  in  a  contested  action. 

ORDER    XXX. 

Trial. 

i.  Place, 

1.  The  plaintiff  may  in  the  indorsement  on  his  writ  or  in  his  Place  of  trial, 
statement  of  claim  name  the  place  where  he  purposes  that  the  action  ^^'{  ^'  ^^'  ^' 
shall  be  tried,  which  place  shall  be  within  the  State  in  which  the  cause 
of  action  arose,  and  the  action  shall,  unless  the  Court  or  a  Justice 
otherwise  orders,  be  tried  in  the  place  so  named.  When  no  place  of 
trial  \i  named,  the  place  of  trial  shall,  unless  the  Court  or  a  Justice 
otherwise  orders,  be  the  place  in  which  the  Registry  from  which  the 
writ  w^as  issued  is  situated. 

The  provisions  of  this  Order,  so  far  as  the  same  relate  to  the  place  and  mode 
of  trial,  are  subject  to  such  modification  or  variation  as  the  Court  or  a  Judge  may 
think  fit  to  make  on  a  summons  for  directions  under  Or.  12.  As  to  venue  in  suits 
for  penalties,  taxes  and  forfeitures,  see  Ju-f.  Acty  sec.  82,  tt  seq.  ;  as  to  change  of 
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venue,  see  H.C.P.  Act,  sec.  25,  and  notes  thereto ;  as  to  appointing  places  of  trial 
for  different  issues,  see  r.  4,  infi*a  ;  as  to  applications  as  to  place  of  trial  in  sum- 
mons for  directions,  see  Or.  12,  r.  2 ;  as  to  places  where  appeals  are  heard,  see  Rules 
of  Court,  October  12th,  1903. 

Cause  of  Actiox. — A  cause  of  action  includes  every  fact  which  it  would  be 
necessary  to  prove,  if  traversed,  in  order  to  enable  a  plaintiff  to  sustain  his  action ; 
Read  v.  Broicn,  22  Q.B.D.,  128.  In  an  action  to  recover  the  price  of  goods  sold 
and  delivered,  non-payment  of  the  price  is  part  of  the  cause  of  action  ;  XortJuif 
Stone  Co.  v.  Gidney,  (1894)  1  Q.B.  99.  The  incorporation  of  a  defendant  company 
is  part  of  the  cause  of  action  ;  Bolder  v.  Barberton  Development  Syndkaie  (1897), 
1  Q.B.,  164.  The  cause  of  action  does  not  comprise  every  piece  of  evidence  which 
is  necessary  to  present  to  prove  it,  but  every  fact  which  is  necessary  to  be  proved, 
each  one  of  those  facts  being  a  part  of  the  cause  of  action.  Thus  in  an  action  on 
a  contract  the  making  of  a  contract  as  well  as  its  breach  are  each  a  part  of  the 
cause  of  action  ;  Jackion  v.  Spittall,  L.  R. ,  5  CP. ,  542.  Hence  if  the  contract  is 
made  outside  the  territorial  limits  of  a  Court,  but  the  breach  occurs  within  them, 
a  material  part  of  the  cause  of  action  arises  within  the  jurisdiction  ;  Durham  v. 
Speitce^  L.R.,  6  Ex.,  46.  **  Cause  of  action  "  has  been  held  to  mean  not  the  whole 
cause  of  action  but  '*  the  act  of  the  defendant  which  gave  the  plaintiff  his  cause 
of  complaint"  ;  Jacknon  v.  Spittal,  L.R.C.P..  542;  Vaughan  v.  Weldoti,  L.R.,  10 
C.P.,  57. 

A  contract  is  made  at  the  place  where  the  offer  or  proposal  is  accepted,  and 
not  at  the  place  from  which  it  is  sent ;  Covoan  v.  0' Connor ^  20  Q.B.D.,  640.  The 
acceptance  of  an  offer  or  proposal  is  a  material  part  of  a  cause  of  action  ;  Bnlltn  v. 
Hooper,  2  V.R.  (L.),  108.  Where  an  offer  or  an  order  is  made  outside  the  juris- 
diction, and  is  accepted  or  obeyed  within  it,  it  has  been  held  that  the  whole  cause 
of  action  arises  within  the  jurisdiction;  Cowan  v.  O'Connor^  20  Q.B.D.,  640; 
Xewcombe  v.  De  Boos,  29  L.J.Q.B.,  4  ;  Arisw  Orchard,  30  L.J.,  Ex.,  21  ;  Btiink 
V.  Batcltje,  35  L.T.,  833.  In  an  action  for  goods  sold  and  delivered  the  material 
part  of  a  cause  of  action  arises  where  the  order  is  accepted  ;  Borthwick  v.  Walton, 
24L.J.C.P.,  83. 

Under  the  County  Court  Act  1890  (Vic),  jurisdiction  is  given  if  it  appears 
that  the  cause  of  action  arose  either  wholly  or  in  some  material  point  within  a 
certain  area.  The  following  Victoiian  decisions  have  been  given  on  this  Statute. 
In  a  case  where  the  defendant  in  Melbourne  wrote  to  the  plaintiff  at  Stutt- 
gart in  Germany  requesting  that  some  goods  might  be  sent  out  to  him,  and 
stating  that,  if  they  answered  expectations,  he  would  give  a  large  order,  and  some 
goods  were  accordingly  forwarded  by  the  plaintiff  to  the  defendant,  through  a 
carrier  at  Rotterdam,  accompanied  by  a  bill  of  lading  in  favour  of  the  defendant, 
and  the  goods  arrived,  and  the  defendant  paid  part  of  the  purchase  mon^y,  bat 
declined  to  pay  the  balance  for  which  he  was  sued  in  the  County  Court,  it  "was  held 
that  the  cause  of  action  arose  out  of  Victoria,  inasmuch  as  the  delivery  to  the 
carrier  at  Rotterdam  was  a  delivery  to  defendant,  and,  consequently,  that  the 
contract  was  made  in  Germany;  Chapman  v.  Scheidmayer,  1  A.J.R.,  115. 
Where  a  carrier  is  the  agent  for  the  defendant  to  receive  and  carry  goods,  a 
material  part  of  the  cause  of  action  arises  at  the  place  where  the  goods  are  dehvered 
to  the  carrier ;  Flower  v.  Jackson,  1  W.  &  W.  (L.),  42. 


Digitized  by  VjOOQIC 


Or.  XXX.,  p.  1.  TRIAL.  335 

In  an  action  on  a  judgment  recovered  in  New  South  Wales,  though  the 
defendant  resided  in  Melbourne,  it  was  held  that  the  County  Court  had  no  juris- 
diction, as  the  cause  of  action  did  not  accrue  within  the  colony ;  Greville  v. 
Smith,  Ker.  &  Box,  370.  Goods  were  oflfered  by  plaintiff  residing  in  Victoria  by 
letter  to  defendant  residing  in  New  Zealand.  The  offer  was  accepted  by  letter, 
giving  instructions  generally  to  forward.  Held,  that  the  plaintiff  was  defendant's 
agent  to  select  the  ship,  and  consequently  the  delivery  being  in  Victoria  the 
County  Court  had  jurisdiction ;  Green  v.  Leivis,  4  V.L.  R.  (L.),  197.  Where  property 
was  wrongfully  taken  possession  of  in  Victoria  and  afterwards  shipped  to  India, 
and  there  sold  by  the  agent  of  the  wrongdoer,  it  was  held  that  a  conversion  took 
place  in  Victoria,  and  that  the  County  Court  had  jurisdiction ;  Powell  v.  Oidney, 
5  V.L.R.  (L.),  20. 

Where  a  contract  was  made  and  broken  outside  the  territorial  limits  of  the 
County  Court  it  was  held  that  it  had  no  jurisdiction  though  the  defendant 
resided  within  such  limits  ;  Crookev.  Smith,  4  V.L.R.  (L.),  9o,  followed  in  Brooks, 
Robinson  <fr  Co.  v.  Hotcard  Smith  db  Sorm,  16  V.L.R.,  245.  In  Manchicitz  v. 
Starlts  (1903)  S.R.  (Q.),  2.38  ;  Thompson  v.  Hood,  5  N.S.  W.L.R.  (L.),  202,  it  was 
held  a  District  Court  had  jurisdiction  to  hear  a  cafe  arising  <5ut  of  a  breach  of 
contract  although  the  contract  was  entered  into  beyond  the  territorial  jurisdiction 
of  the  State  if  the  breach  occurred  and  the  defendant  resided  within  the  State. 
Id  Helwitz  v.  Friez  Bros.,  8  A.L.R.  (C.N.),  33,  the  facts  were  that  the  plaintiff 
at  the  request  of  defendants  gave  Hugo  Wertheim  &  Co.  an  order  to  procure  for 
the  defendants  an  embroidery  machine  which  could  be  obtained  only  from  Germany ; 
that  plaintiff  became  personally  responsible  to  Wertheim  &  Co.  in  consideration  of 
the  defendants  promising  to  pay  him  the  purchase  money  and  expenses  connected 
with  the  landing  and  delivery  of  the  machine  in  Melbourne ;  that  Wertheim  & 
Co.  purchased  the  machine  in  Germany  and  delivered  it  to  the  defendants  in 
Melbourne  ;  that  Wertheim  &  Co.  debited  the  purchase  money  and  the  expenses 
to  the  plaintiff  and  looked  solely  to  him  for  payment ;  that  when  the  plaintiff 
asked  one  of  the  defendants  to  fulfil  his  promise  the  latter  said  he  had  arranged 
matters  with  Wertheim.  It  was  held  by  Judge  Chomley  that  the  contract  was 
made  in  Melbourne,  and  the  breach  of  it  complained  of  was  committed  in 
Melbourne. 

Change  of  Venue.— See  cases  noted  under  H.C.P.  Act,  sec.  2o,  p.  230. 
The  following  decisions  have  recently  been  given.  Change  of  venue  to  place  where 
caose  of  action  arose  was  ordered  in  Kiehone  v.  StUlivan,  20  W.N.  (N.S.  W.),  34  ; 
The  A,  J,  S,  Bank  Ltd.  v.  Hockey,  20  W.N.  (N.S.W.),  32  ;  Permewan,  Wright  db 
Co.  Ltd.  V.  Pearce.,  20  W.N.  (N.S.  W.),  202.  An  application  for  change  of  venue 
by  the  defendant  was  refused  on  the  ground  that  it  was  not  made  honAfide,  There 
ia  no  general  rule  that  in  applications  for  change  of  venue  the  nature  of  the 
evidence  to  be  given  by  the  applicant's  witnesses  must  be  stated  in  every  case  ; 
The  Auslrcdian  Sheep  Dip  Co.  y.  Kramer,  20  W.N.  (N.S.W.),  234.  Parties 
making  statements  in  affidavits  upon  these  applications  with  regard  to  increased 
fee  to  counsel  and  the  impossibility  of  obtaining  a  fair  trial  will  render  themselves 
liable  to  costs ;  Kithone  v.  Sullivan,  20  W.N.  (N.S.W.)  34.  Where  a  Judge  in 
Chambers  in  the  exercise  of  his  discretion  makes  an  order  to  change  the  venue, 
the  Court  will  not  interfere  unless  they  are  satisfied  that  the  Judge  has  acted  on 
a  wrong  principle  ;  Budge  v.  Britten,  20  W.N.  (N.S.W.),  87. 
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2.  Mode  of  Trial, 
Trial  by  jury.  o.  Any  party  to  a  suit  may  within  ten  days  after  notice  of  trial 

Cf.,  E.  Or.  86.       ,,'... 

r-  -.  has  been  given,  or  within  such  extended  time  as  the  Court  or  a  Justice 

allows,  apply  to  the  Court  or  a  Justice  for  a  trial  with  a  jury  of  the  suit 
or  of  any  issues  of  fact,  and  th6  Court  or  Justice  may  if  they  think  fit 
direct  a  trial  with  a  jury  of  the  suit  or  issues  accordingly,  and  thereupon 
they  shall  be  so  tried,  and  the  notice  of  ti^al  shall  stand  for  the  next 
appointed  Sittings  of  the  Court  at  the  place  of  trial,  not  being  earlier 
than  the  day  for  which  the  notice  was  given. 

As  to  trial  being  by  Justice  without  jury  unless  ordered,  see  H.C.P.  Act, 
sec.  12  ;  as  to  power  of  Court  to  direct  trial  with  a  jury  of  the  suit  or  any  issne  of 
fact,  1*6.,  sec.  13  ;  as  to  power  of  Court  to  direct  trial  with  jury  at  any  time,  see 
r.  3  infra  ;  as  to  questions  of  fact  being  tried  differently  or  one  before  the  other, 
see  r.  4,  infra  ;  as  to  trial  with  a  jury  being  held  before  a  single  Justice  unless 
otherwise  ordered,  see  r.  5,  infra  ;  as  to  giving  notice  of  trial,  see  r.  6,  tt  «^, 
infra  ;  as  to  early  trial  of  cause,  see  Or.  37,  r.  8 ;  as  to  computation  of  time 
limited  by  this  rule,  see  Or.  45. 

Court  may  3.  If  in  any  cause  or  matter  set  down  for  trial  before  a  Justice 

direct  tnol  with  '' 

Jury  at  any        without  a  jury  it  appears  to  the  Court  or  a  Justice  either  before  or  at 
CI.,  E.  Or.  36,     the  trial  that  any  issue  of  fact  could  be  more  conveniently  tried  before 
a  Justice  with  a  jury,  the  Court  or  Justice  may  direct  that  it  shall  be 
so  tried,  and  may  for  that  purpose  vary  any  previous  oi-der. 

In  Bank  of  Amtralasia  v.  Gilbert^  9  Q.L.J.  (N.C.),  117,  an  order  was  made 
extending  the  time  for  giving  notice  by  the  defendant  under  the  Queensland 
rules  that  he  desired  to  have  the  issues  of  fact  tried  by  a  jury. 

Where  an  action  has  been  set  down  for  trial  before  a  Judge  an  application 
that  the  action  should  be  tried  before  a  Judge  with  a  jury  will  not  be  granted  if 
it  appears  that  delay  and  expense  had  been  caused  by  taking  the  case  out  of  its 
position  in  the  list ;  Ooldsboronghy  Alort  di  Co.  v.  Griffiths  Js  Co.,  14  A.L.T.,  125. 

Queatione  of  fact  4.  Subject  to  the  pro\'isions  of   the  preceding   Rules   of  this 

may  be  tried         ^    ,  ,       ^  t        • 

differently,  or     Order,  the  Court  or  a  Justice  may,  m  any  cause  or  matter,  at  any  time 

one  before  the 

other.  or  from  time  to  time,  order  that  different  questions  or  issues  of  fact 

r.  8.  "    ^'    *     arising  therein  shall  be  tried  by  different  modes  of  trial,  or  that  some 

questions  or  issues  of  fact  shall  be  tried  before  others,  and  may  appoint 

the  places  for  such  trials,  and  may  for  that  purpose  vary  any  pi-evious 

order. 

As  to  power  of  Court  or  Justice  to  order  early  trial  of  causes,  see  Or.  S7, 

r.  8. 

Trial  to  be  5.  Every  trial  of  a  question  or  issue  of  fact  with  a  jury  shall  be 

before  »in^le  ,    ,     «  -it-  ,  .      .  .    ,,  ,         ,  i       i     u 

Justice  specially  held  before  a  smffle  Justice,  unless  it  is  specialU^  ordered  to  be  nela 

ordered. 

E.  Or.  36,  r.  9.     before  two  or  more  Justices. 

As  to  jurisdiction  of  the  High  Court  being  exercised  by  a  single  Justice, 
see  Jud.  Act^  sec.  15. 
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3,  Notice  and  Entry  of  Trial. 

6.  Notice  of  trial  may  be  given  with  a  joinder  of  issue  closing  Notice  of  tmi 

by  plaintiff. 

the  pleadings  or  with  the  reply,  or  at  any  time  after  the  issues  of  fact  ^f.,  e.  or.  86 
are  ready  for  trial,  or,  if  there  are  no  pleadings,  at  any  time  after  the  '*  ^^* 
expiration  of  ten  days  from  appearance. 

As  to  notice  of  trial  where  jury  directed,  see  r.  2,  gupra  ;  as  to  notice  of 
trial  ceasing  to  have  efifect  if  entry  for  trial  out  of  time,  see  r.  11,  infra  ;  as  to 
countermanding  notice  of  trial,  see  r.  13,  infra  ;  as  to  trial  of  action  without 
pleadings,  see  Or.  13 ;  as  to  joinder  of  issue  closing  pleading,  see  Or.  19 ;  as  to 
trial  of  issues  of  fact  without  pleadings,  see  Or.  29,  r.  9,  et  seq.  ;  as  to  computa- 
tion of  the  time  limited  by  this  rule,  see  Or.  45. 

7.  If  the  plaintiff  does  not  give  notice  of  trial  within  three  Notice  of  trial 

by  defendant. 

months  after  he  is  first  entitled  to  do  so,  or  within  the  like  period  after  Motion  to 

a  new  trial  is  ordered,  or,  in  either  case,  within  such  extended  time  as  S^l^cution!^^ 

the  Court  or  a  Justice  allows,  any  defendant  may,  before  notice  of  trial  ^•' ^-  ^^-  ^» 

given  by  the  plaintiff,  give  notice  of  trial,  or  apply  to  the  Court  or  a 

Justice  to  dismiss  the  action  for  want  of   prosecution ;   and  on  the 

hearing  of  such  application  the  Court  or  a  Justice  may  order  the  action 

to  be  dismissed  accordingly,  or  may  make  such  other  order,  and  on  such 

terms  as  are  just. 

As  to  dismissal  of  action  for  want  of  prosecution  in  default  of  pleading,  see 
Or,  23,  r.  1  ;  as  to  computation  of  time  limited  by  this  rule,  see  Or.  4.5. 

8.  The  notice  of  trial  shall  state  whether  it  is  for  the  trial  of  the  Pomi  of  notice 
cause  or  of  questions  or  issues  therein,  and  shall  name  the  place  where,  c,  g  q^  g^ 
and  the  day  on  which,  the  trial  is  to  be  had.  *"'  ^^* 

Notice  for  trial  may,  by  leave  of  the  Court,  be  given  for  a  day  later  than 
the  first  day  of  the  sittings ;  Winter  v.  Bell,  (1902)  Q.W.N.,  58  (Griffith,  C.J.)  See 
also  r.  12,  ivfra. 

9.  Sixteen  days'  notice  of  trial  shall  be  given,  unless  the  party  Length  of 
to  whom  it  is  given  has  consented,  or  is  under  terms,  to  take  shorter  ^f ^*e  q   oq 
notice  of  trial ;  and  such  notice  shall  be  sufficient  in  all  cases,  unless  *"•  ^*- 
otherwise  ordered  by  the  Court  or  a  Justice. 

This  rule  applies  to  an  inquiry  pursuant  to  a  writ  of  inquiry,  see  r.  26,  infra  ; 
as  to  early  trial,  see  Or.  37,  r.  8  ;  as  to  computation  of  time  limited  by  this  rule,  see 
Or.  45. 

Where  an  action  was  placed  on  the  list  for  trial  on  a  day  prior  to  the 
expiration  of  the  21  days'  notice  of  trial  necessary  under  Victorian  rules,  and  it 
came  on  for  hearing  on  that  day  in  the  absence  of  the  plaintiff,  and  the  defendant 
claimed  and  obtained  judgment,  such  judgment  was  set  aside,  and  as  he  was 
warned  by  the  Judge  that  the  time  had  not  expired,  and  that^  he  took  it  at  his 
own  risk,  it  was  set  aside  with  costs.  The  Old  Welshman's  Beef  G,  M.  Co.  v.  The 
Welshman' 8  Reef  G.  M.  Co.,  14  V.L.R.,  323. 

ii.c.  22 
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for^tniu' ^"*^  10.  Notice  of  trial  shall  be  given  before  entering  the  cause  or 

cf.,E.  Or.  86,  questions  or  issues  for  trial ;  and  a  cause  may  be  entered  for  trial,  not- 
withstanding that  the  pleadings  are  not  closed,  provided  that  notice  of 
trial  has  been  given. 

This  rule  applies  to  an  inquiry  pursuant  to  a  writ  of  inquiry,  see  r.  26, 
infra  ;  as  to  time  for  entry  for  trial,  see  r.  11  ;  as  to  entry  of  trial  by  party  served 
with  notice  of  trial,  seer.  14,  infra  ;  as  to  copies  of  pleadings,  &c.,  to  be  delivered 
for  use  of  Justice  at  trial  when  entering  cause  for  trial,  see  r.  15,  infra  ;  as  to  when 
pleadings  are  closed  ;  Or.  19,  r.  4  ;  Or.  23,  r.  9.  The  fee  on  entering  an  action  for 
trial  before  a  Justice  with  or  without  a  jury,  in  addition  to  the  fees,  if  any, 
payable  in  respect  of  a  jury,  is  £1  ;  Rule  of  Court,  October  6th,  1903. 

Substituted  service  on  a  defendant  of  the  originating  proceeding  in  an  action 
was  ordered  to  be  mado  by  advertisement  in  certain  newspapers,  and  sixteen  days 
were  allowed  for  entering  an  appearance.  The  defendant  did  not  enter  an  appear- 
ance, and,  on  the  case  coming  on  for  hearing,  evidence  by  affidavit  was  tendered 
to  prove  compliance  with  the  order  for  substitutod  service.  Hddt  that  proof  of 
the  fact  should  not  be  given  at  the  trial.  The  Registrar  should  satisfy  himself 
that  all  necessary  services  have  been  effected  before  allowing  any  case  to  be  set 
down  for  trial ;  Allen  v.  Allen,  (1902)  2  Q.  VV.N.,  92  (Griffith,  C.J.) 

11.  The  entry  must  be  made  within  six  days  after  notice  of  trial 
is  given ;  otherwise  the  notice  of  trial  shall  cease  to  have  effect. 

As  to  entry  of  cause  for  trial,  see  r.  10  ;  as  to  the  computation  of  the  time 
limited  by  the  rule,  see  Or.  45. 

12.  Notice  of  trial  of  a  cause  or  questions  or  iasues  before  a 
Justice  with  a  jury  shall  be  for  the  first  day  of  the  Sittings,  unless  the 
Court  or  a  Justice  allows  it  to  be  given  for  a  later  day. 

As  to  trial  by  jury,  see  r.  2,  stipra. 
Ck)uniermaiid.  13.  A  notice  of  trial  shall  not  be  countermanded  except  by 

ing  notice.  *        " 

cf.,  E.  Or.  36,     consent,  or  by  leave  of  the  Court  or  a  Justice,  which  leave  may  be 

r  19 

given  subject  to  such  terms  as  to  costs,  or  otherwise,  as  are  just. 

This  rule  applies  to  an  inquiry  pursuant  to  a  writ  of  inquiry  ;  see  r.  26, 
infra. 

When  once  a  case  gets  duly  in  the  list  of  causes  for  trial  it  cannot  get  out  of 
the  list  except— (1)  By  being  tried  and  disposed  of ;  (2)  By  the  parties  consenting 
to  its  being  withdrawn  ;  or  (3)  By  the  Judge  striking  it  out  or  ordering  it  to  be 
withdrawn,  but  the  trial  may  by  order  of  the  Judge  but  not  otherwise  be  from 
time  to  time  postponed  ;  CroUy  v.  Clarke,  22  V.L.R.,  594. 


Avoidance  of 
notice  of  triaL 

Of.,  E.  Or.  80, 
r.  16. 


Notice  of  trial. 

Cf.,  E.  Or.  36, 
rr.  17,  18,  18a. 


Entry  for  trial 
by  party  serve* 
with  notice. 

Cf.,  E.  Or.  86, 
r.  20. 


14.  If  the  party  giving  notice  of  trial  omits  to  enter  the  cause 
or  issues  for  trial  on  the  day  of  or  the  day  after  giving  notice  of  trial, 
the  party  to  whom  notice  has  been  given  may,  within  eight  da}'s  there- 
after, enter  the  same  for  trial,  unless  in  the  meantime  the  notice  has 
been  countermanded  under  the  last  preceding  Rule. 
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Aa  to  entry  of  action  for  trial,  see  r.  10,  supra  ;  as  to  computation  of  the 
time  limited  by  this  rule,  see  Or.  45. 

4.  Papers /or  Justice. 
15.  The  party  entering  the  cause  or  questions  or  issues  for  trial  Copicsof 


shall  deliver  to  the  proper  officer  two  copies  of  the  whole  of  the  plead-  to  be  deUvered 
ings,  if  any,  and  of  the  issues,  or  of  such  other  proceedings  as  show  the  ,.  '30. ' 
questions  for  trial,  one  of  which  shall  be  for  the  use  of  the  Justice  at 
the  trial. 

As  to  entry  of  cause  for  trial,  see  r.  10,  supra.  In  Queensland  the  practice 
is  for  the  officer  receiving  the  pleadings  to  cause  a  copy  to  be  delivered  to  the 
Associate  of  the  Judge  taking  the  sittings;  Wilson  and  Oraham,  The  Supreme, 
Court  Practice,  p.  168. 

5.  Proceedings  at  Trial, 

16.  If,  when  a  cause  is  called  on  for  trial,  the  plaintifiP  appears.  Default  of 
and  the  defendant  does  not  appear,  then  the  plaintiff  may  prove  his  deJ^daSrat^ 
claim,  so  far  as  the  burden  of  proof  lies  upon  him.  ^"  '^  ^^  ^ 

r  31 
As  to  motion  for  judgment,  see  Or.   33.     Defendants  appearing  uncon- 
ditionally at  the  trial,  and  taking  the  usual  part  of  the  defendants  thereat,  waive 
any  objection  to  the  jurisdiction,  although  they  may  have  pleaded  it  by  their 
defence;  Peyton,  Dowling  <fc  Co.  v.  Houlder  Bros.,  16  V.L.R.,  812. 

17.  If,  when  a  cause  is  called  on  for  trial,  the  defendant  appears,  Default  of 
and  the  plaintiff  does  not  appear,  the  defendant  shall  be  entitled  to  pESntS?*^^  ^ 
judgment  dismissing  the  action.  r '3>^*  ^*  ^' 

As  to  motion  for  judgment,  see  Or.  33. 

18.  A  verdict  or  judgment  obtained  where  one  party  does  not  Judgment  by 

default  may  b6 

appear  at  the  trial  may  be  set  aside  by  the  Court  or  a  Justice  upon  such  set  aside  on 
terms  as  are  just.     If  the  cause  was  set  down  for  trial  in  a  place  where  cf..  e.  or.  36, 
there  is  no  District  Registry,  the  application  may  be  made  either  at  the  ^' 
place  appointed  for  the  trial  before  the  close  of  the  Sittings,  or  after- 
wards at  the  place  where  the  District  Registry  is  situated. 

As  to  setting  aside  judgment  obtained  by  default,  see  also  Or.  10,  r.  8  ; 
Or.  23,  r.  11. 

Compare  the  following  cases  as  to  the  practice  in  New  South  Wales. 

Where  a  cause  was  removed  from  the  Jury  Court  to  the  Banco  Court  and 
was  called  in  on  the  Banco  Court  the  same  day,  and  a  verdict  was  taken  for  the 
plaintiff  in  the  absence  of  the  defendant,  a  new  trial  was  granted  ;  City  Bank  v. 
Kelfy,  2  S.C.R.  (N.S.)  N.S.W.,  46.  A  verdict  was  obtained  by  the  plaintiff"  in 
the  absence  of  the  defendant  and  his  counsel  and  attorney,  the  case  coming  on 
unexpectedly  in  consequence  of  two  prior  cases  on  the  list  being  settled.     On  a 
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motion  for  a  new  trial  on  terms,  the  defendants  agreeing  to  pay  the  costs  of  the 
day,  it  was  held  that  the  motion  must  be  refused,  their  being  no  affidavit  of 
merit;   Weitzel  v.  Friedenreich,  14  VV.N.  (N.S.W.),  7. 

triHh"^"'^"^  °'  19.  A  Justice  may,  at  or  before  the  trial,  if  he  thinks  it  expe- 

Cf..  E.  Or.  86,     dient  for  the  interests  of  justice,  postpone  or  adjourn  a  trial  for  such 
time,  and  to  such  place,  and  upon  such  terms,  if  any,  as  he  thinks  fit. 

This  rule  applies  to  an  inquiry  pursuant  to  a  writ  of  inquiry ;  see  r.  26, 
infra.  As  to  change  of  venue,  see  notes  to  sec.  25  H.C.P.  Act,  supra,  p.  230 ;  r.  J, 
supra. 

The  fact  of  the  defendant  being  in  gaol  is  not  a  sufficient  ground  for  post- 
ponement;  Fowltr  V.  Kenna,  1  W.N.  (N.S.W.),  129.  When  a  plaintiff  who 
intended  to  appear  was  absent  when  the  case  was  called  on  owing  to  it  being  called 
on  unexpectedly,  an  adjournment  was  allowed  on  terms ;  Lucas  v.  Meagher,  13 
W.N.  (N.S.W.),  67.     As  to  cosU,  see  note  to  Or.  46,  r.  1. 

Nonsuit.  20.  When  the  plaintiff  at  the  trial  fails  to  establish  by   his 

evidence  such  a  case  as  to  call  for  an  answer  from  the  defendant,  the 
Court  may  direct  judgment  of  nonsuit  to  be  entered. 

As  to  effect  of  judgment  of  nonsuit,  see  r.  21,  infra  ;  as  to  withdrawing 
juror,  see  Or.  38,  r.  4. 

A  defendant  is  not  entitled,  at  the  close  of  the  plaintiff's  case,  to  ask  for  a 
verdict  without  stating  that  he  intends  to  call  no  evidence;  The  Neio  Zealand  L. 
and  M.  A.  Co.  Ltd.  v.  Smith,  15  A.L.T.,  92. 

Counsel  cannot  refuse  to  be  nonsuited  when  the  matter  is  one  of  pure  law ; 
but  when  the  matter  consists  of  a  question  or  mixed  law  and  fact,  counsel  can 
insist  upon  it  going  to  the  jury.  The  rule  as  to  nonsuit  is  not  changed  by  the  fact 
that  the  Judge  is  discharging  the  functions  of  judge  and  jury  ;  Kennedy  v.  XeUl, 
1  Q.L.J.,  65.  Where  an  action  is  brought  by  an  agent  under  a  power  of  attorney 
and  without  instructions  the  Judge  is  not  bound  to  non-suit ;  Bvllen  v.  T\dly,  2 
S.C.R.  (Q.),  133. 

In  New  South  Wales  the  following  decisions  have  been  given  with  respect 
to  nonsuit.  A  plaintiff  who  elects  to  be  nonsuited  in  consequence  of  the  ruling 
of  the  Judge  upon  a  point  of  law  is  not  estopped  from  aften^ards  moving  to 
set  the  nonsuit  aside;  Rolfe  v.  Lea,  16  N.S.VV.L.R.,  168.  See  also  Dowling 
V.  Fai^ell,  (1903)  S.R.  (N.S.  W.),  42  Plaintiff's  counsel  having  admitted  that  he 
could  not  succeed  on  the  declaration  as  it  stood,  applied  for  an  amendment, 
which  was  refused  after  argument,  and  the  plaintiff  was  nonsuited.  It  was  held 
that  the  plaintiff  could  not,  after  argument,  refuse  to  be  nonsuited  ;  Dashborough 
V.  Perpetual  Trustees  Co.,  13  W.N.  (N.S.  W.),  92.  Although  the  Judge  nonsuits 
the  plaintiff  on  one  count  at  the  commencement  of  the  case,  that  is  only  an  expres- 
sion of  intention.  Tlie  decision  is  not  given  until  the  end  of  the  case  ;  Siehert  v. 
Miller,  12  W.N.  (N.S.W.),  87.  Where  a  nonsuit  is  moved  for  and  refused,  and 
leave  is  reserved  to  the  defendant  to  move  the  Ck)urt  to  enter  a  nonsuit,  if  the 
defendant  goes  into  evidence,  the  Court,  in  determining  whether  a  nonsuit  should 
be  entered,  can  consider  the  defendant's  evidence  ;  Ostemieyer  v.  Harroldy  12  W.N. 
(N.S.W.),  38.     A  nonsuit  may  properly  be  granted  notwithstanding  there  may 
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have  been  some  evidence  to  go  to  the  jury,  if  it  was  of  such  a  nature  that  the  jury 
could  not  reasonably  give  a  verdict  in  favour  of  the  plaintiff;  HiddU  v.  NcUional 
Fire  Co,,  17  N.S.W.L.R.,  46  (Privy  Council). 

Under  the  Judicature  Rules  there  cannot  be  a  judgment  by  way  of  nonsuit ; 
the  proper  course  is  to  order  judgment  for  the  defendants  ;  Fox  v.  Star  Neicspaper 
Co,,  (1898)  1  Q.B.,  6.36 ;  (1900)  A.C.,  19,  applied  ;  Rees  v.  Duncan,  25  V.L.R.,  520. 

21.  A  judgment  of  nonsuit  shall  not  have  the  effect  of  a  judg-  Effect  of 
ment  on  the  merits  for  the  defendants.  ionsSt."*  ^ 

Q.  Or.  39,  r.  36. 

22.  The  Justice  may,  at  or  after  a  trial,  direct  that  judgment  judgment, 
be  entered  for  any  or  either  party,  or  may  adjourn  the  case  for  further  Farther 
consideration,  or  may  leave  any  party  to  move  for  judgment.  cf.,  e.  or.  86, 

r.  39. 
As  to  motion  for  judgment,  see  Or.  33.     The  fee  on  filing  a  written  request 

to  set  down  the  cause  or  matter  for  further  consideration  is  58. ;  on  hearing  any 

cause  or  matter  set  down  for  further  consideration  it  is  lOs. 

A  trial  within  the  meaning  of  Or.  36,  r.  29  (Vic. ),  is  not  finished  until  the 
Judge  has  delivered  his  decision.  Hence,  where  a  case  is  tried  by  a  judge  without 
a  jury,  and,  at  the  close  of  the  case,  he  reserves  his  judgment,  he  may,  in  delivering 
that  reserved  judgment,  make  any  reservation  for  the  consideration  of  the  Full 
Court,  or  give  any  direction  authorized  by  Or.  36,  r.  39  (Vic. ),  to  be  given  at  the 
trial ;  Killyer  v.  Roberts,  26  V.L.R.,  165. 

23.  At  every  trial,  when  the  oflicer  present  at  the  trial  is  not  Entry  of  findings 
the  oflScer  by  whom  judgment  ought  to  be  entered,  the  associate  shall  at  Assizes,  &c. 
enter  all  such  findings  of  fact  as  the  Justice  directs  to  be  entered,  and  J^'Vi^  ^'  ^' 
the  directions,  if  any,  of  the  Justice  as  to  judgment,  and  the  certificates, 

if  any,  granted  by  the  Justice,  in  a  book  to  be  kept  for  the  purpose. 

24.  If  the  Justice  directs  that  any  judgment  be  entered  for  any  Certificate  for 
party  absolutely,  the  certificate  of  the  associate  to  that  effect  shall  be  a  judgment. 

Cf  E  Or  86 

sufficient  authority  to  the  proper  officer  to  enter  judgment  accordingly,  r.  42.'     '    ' 

6,  Writs  of  Inquiry  aiid  Refereticea  as  to  Damages. 

25.  Writs  of  inquiry  shall  be  directed  to  such  persons  as  the  writeof  inquiry. 
Court  or  a  Justice  directs. 

As  to  what  rules  are  applicable  in  case  of  an  inquiry,  see  r.  26,  ii\fra  ;  as  to 
issue  of  writs  to  assess  damages,  see  Or.  10,  rr.  5,  6,  7  ;  Or.  23,  rr.  3,  4,  5. 

26.  The  provisions  of  Rules  9,  10,  13,  and  19  of  this  Order  Ap^^^oaUon  of 
shall,  with  the  necessary  modifications,  apply  to  an  inquiry  pursuant  to  cf.,  E.  Or.  86, 
a  writ  of  inquiry. 

These  rules  deal  with  notice  of,  entry  for,  countermanding  notice  of,  and 
adjournment  of  trial  respectively. 

27.  In  any  cause  in  which  it  appears  to  the  Court  or  a  Justice  of  damages 
that  the  amount  of  damages  sought  to  be  recovered  is  substantially  a  of  caicuiaUon. 
matter  of  calculation,  it  shall  not  be  necessary  to  issue  a  writ  of  inquiry,  ^]'^^'  ^''  ^* 
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but  the  Court  or  a  Justice  may  direct  that  the  amount  for  which  final 
judgment  is  to  be  entered  shall  be  ascertained  by  an  officer  of  the 
Court.  In  any  such  case  the  attendance  of  witnesses  and  the  produc- 
tion of  documents  before  the  officer  may  be  compelled  by  subpoena,  and 
the  officer  may  adjourn  the  inquiry  from  time  to  time. 

The  officer  shall  certify  by  indorsement  upon  the  order  by  which 
the  question  is  referred  to  him  the  amount  of  damages  found  by  him, 
and  shall  deliver  the  order  with  the  indorsement  to  the  person  entitled 
to  the  damages  ;  and  the  like  proceedings  may  thereupon  be  had  as  to 
entering  judgment,  taxation  of  costs,  and  otherwise,  as  upon  the  return 
to  a  writ  of  inquiry. 

In  Queensland  the  Court  has,  under  a  corresponding  rule,  directed  an 
inquiry  as  to  damages  to  be  made  before  the  Registrar  ;  Broadhurst  v.  NichoU, 
28th  Aug.,  1901  ;  Wilson  and  Graham^  Supreme  Court  Praclice,  p.  174. 

Damages  in  28.  When  damages  ^re  to  be  assessed  in  respect  of  a  continuing 

continuing  cause  cause   of  action   they   shall   be   assessed   down   to   the   time  of  the 

of  action. 

Cf.,  E.  Or.  86,     assessment. 

r.  58. 

ORDER  XXXI. 

Evidence. 

1.  Examination  of   Witnesses. 

1.  The  Court  or  a  Justice  may,  in  any  case  in  which  a  request  to 
examine  witnesses  may  by  law  be  issued,  order  that  a  request  to  examine 
witnesses  be  issued  in  lieu  of  a  commission. 

As  to  the  issue  of  requests  for  taking  of  evidence  in  places  outside  the 
jurisdiction  of  the  Court,  see  Imperial  Acts  Evidence  by  Commission  Act  1859  (22 
Vic.  c.  20),  and  Evidence  by  Commission  Act  1885  (48  &  49  Vic.  c.  74),  (P.  &  W., 
Q.,  3294-7). 

The  Supreme  Court  of  Queensland  decided  that  it  would  decline  to  act  upon 
a  commission  from  the  High  0)urt  of  Justice  in  England  which  was  in  a  mandatory 
form ;  In  re  a  Commission  from  the  Probate  Division,  England^  2  Q.L.J.,  137. 
Compare  also  In  re  Tunibull,  2  Q.L.J.,  131  ;  In  re  Lowry,  4  Q.L.J.,  131. 

Where  a  witness,  who  was  a  prisoner  in  gaol,  was  sought  to  be  examined 
under  22  Vic.  c.  20,  sec.  1,  under  a  foreign  commission,  an  order  was  made  direct- 
ing that  the  examination  should  be  held  without  any  direction  that  the  witness 
should  attend  ;  MacDonald  v.  De  Bauer,  20  A.L.T.,  133. 

Order  for  2.  The  Court  or  a  Justice  may,  in  any  cause  or  matter,  at  any 

person  to  pro-     stage  of  the  proceedings  order  the  attendance  of  any  person  before  the 

duce  documents.  t        •       /•         i  i.  i      . 

E.  Or.  37,  r.  7.     Court  or  a  Justice  for  the  purpose  of  producing  any  writing  or  other 
document  named  in  the  order  which  the  Court  or  Justice  thinks  fit  to 


Bequest  to 

examine 

fvitnesses. 

Cf.,  E.  Or.  37, 
r.  6a. 
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be  produced  :  Provided  that  no  person  shall  be  compelled  to  produce 
under  any  such  order  any  writing  or  other  document  which  he  could 
not  be  compelled  to  produce  at  the  hearing  or  trial. 

As  to  order  by  the  High  Court  for  prodaction  by  parties  of  any  books  or 
writings  in  their  possession  containing  evidence  pertinent  to  issue,  see  H.C.F.  Act, 
sec.  17  ;  as  to  application  for  discovery  of  documents,  see  Or.  26,  rr.  8,  10  ;  as  to 
production  of  documents  for  inspection,  t6.,  rr.  11  e^  ieq.  ;  as  to  notice  to  admit 
documents,  see  Or.  27,  r.  2. 

There  is  no  power  to  order  a  bank  not  a  party  to  the  action  to  produce 
books  for  the  inspection  of  a  party  to  the  action  ;  Turner  v.  Attenborough,  17 
A.L.T.,  186, 

3.  Any   pei-son  who  wilfully  disobeys  an  order  requiring  his  Diaobedience 
attendance  for  the  pui^pose  of  being  examined  or  producing  any  docu-  iJtencSnMi' 
ment  shall  be  deemed  guilty  of  contempt  of  court,  and  may  be  dealt  e.  Or.  37,  r.  8. 
with  accordingly. 

As  to  examination  of  witnesses,  see  H.C.P.  Act,  sec.  19  ;  as  to  attendance 
of  witness  under  subpoena  for  examination,  see  r.  12,  iii/ra  ;  as  to  application  for 
order  directinj2[  attendance  of  witness  duly  summoned  who  refuses  to  attend,  see 
r.  5,  infra  ;  as  to  power  of  Court  to  punish  for  eon  tempt,  see  Jud,  Act,  sec.  24 ;  as 
to  committal  for  contempt,  see  Or.  43. 

4.  Any  person  required   to  attend   for   the  purpose  of  being  Expenses  of 
examined  or  of  producing  any  document  shall  be  entitled  to  the  like  to  attend, 
conduct  money  and  payment  for  expenses  and  loss  of  time  as  upon  ^*  ^'  *^'  '*  ®* 
attendance  at  a  trial  in  Court. 

5.  If  any  person  duly  summoned  by  subpoena  to  attend  for  Refusal  of 
examination  refuses  to  attend,  or  if,  having  attended,  he  refuses  to  be  or  to  be  swom. 
sworn  or  to  answer  any  lawful  question,  a  certificate  of  the  refusal,  ^*  ^'*  ^'  ^'  ^^ 
signed  by  the  examiner,  shall  be  filed  in  the  Registry,  and  thereupon 

the  party  requiring  the  attendance  of  the  witness  may  apply  to  the 

Court  or  a  Justice,  ex  parte  or  on  notice,  for  an  order  directing  the 

witness  to  attend,  or  to  be  swom,  or  to  answer  any  question,  as  the 
case  may  be. 

As  to  disobedience  to  order  for  attendance,  see  r.  3,  supra.  The  fee  on 
filing  a  certificate  of  refusal  of  a  witness  to  attend  is  2s.  6d.  ;  Rule  of  Court, 
October  6th,  1903. 

6.  If  any  witness  objects  to  any  question  which  is  put  to  him  objection  by 
before  an  examiner,  the  question,  and  the  objection  of  the  witness  ques^ns. 
thereto,  shall  be  taken  down  by  the  examiner  and  transmitted  by  him  ^  ^'-  ^^'  *"•  ^*- 
to  the  Registry,  to  be  there  filed,  and  the  validity  of  the  objection  shall 

be  decided  by  the  Court  or  a  Justice. 
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As  to  coata  occasioned  by  such  objection,  see  r.  7,  infra ;  the  fee  on  an 
examiner  filing  a  question  to  which  a  witness  objects,  together  with  the  objectios, 
is  2s.  6d.  ;  Rule  of  Court,  October  6th,  1903. 

b**refu^or*"^  7.  In  any  case  under  the  two  last  preceding  Rules,  the  Court  or 

objection.  ^  Justice  may  order  the  witness  to  pay  any  costs  occasioned   by  his 

E.  Or.  87.  r.  15.         ij        ,  ,•     i.- 

refusal  or  objection. 
Depo8itioii8  to  8.  When  the  examination  of  any  witness  before  an  examiner  has 

be  transmitted 

to  central  office,  been  concluded,  the  original  depositions,  authenticated  by  the  signature 

Cf    E  Or  87 

r.  16. '  *  '  of  the  examiner,  shall  be  transmitted  by  him  to  the  Registry,  and  there 
filed.  Any  party  may  have  a  copy  of  the  depositions,  or  of  any  part 
thereof,  on  payment  of  the  prescribed  fee. 

The  fee  prescribed  for  a  copy  of  the  depositions  is  8d.  for  every  folio. 
Rule  of  Court,  October  6th,  1903. 

Special  report  9.  The  person  taking  the  examination  of  a  witness  may,  and  if 

by  examiner.  . 

E.  Or.  37,  r.  17.  n©^  be  shall,  make  a  special  report  to  the  Court  touching  the  examina- 
tion and  the  conduct  or  absence  of  any  witness  or  other  person  thereon, 
and  the  Court  or  a  Justice  may  thereupon  direct  such  proceedings  to  be 
taken,  and  may  make  such  order,  as  upon  the  report  is  just. 

Depositions  not  10.  Except  as  by  this  Act  otherwise  provided,  no  deposition 

to  oe  given  in         ,     ,,  ,         .  .  .  i  ^     i      i  •"  i    .    i      i. 

evidence  shall  be  given  in  evidence  at  the  hearing  or  trial  of  a  cause  or  matter 

without  consent  •  i  .     .        **%        i 

or  by  leave  of     without  the  consent  of  the  party  against  whom  it  is  offered,  unless  the 

Justice.  A        .^      o 

E.  Or.  37,  r.  18.  Court  or  Justicc  is  satisfied  that  the  deponent  is  dead  or  beyond  the 
jurisdiction  of  the  Court,  or  unable  from  sickness  or  other  infirmity  to 
attend  the  hearing  or  trial,  in  any  o!  which  cases  the  depositions 
certified  under  the  hand  of  the  person  taking  the  examination  shall  be 
admissible  in  evidence,  saving  all  just  exceptions^  without  proof  of  the 
signature  to  the  certificate. 

Oaths.  11.  Any  officer  of  the  Court  or  other  person  directed  to  take  the 

r!'i9f '  ^^'  ^^*     examination  of  any  person  may  administer  the  necessary  oaths  to  him. 
As  to  form  of  oath,  see  H.C.P.  Act,  sec.  18. 

2.  Subpcsnas. 

Attendance  of  12.  Any  party  to  a  cause  or  matter  may,  subject  to  these  Rules, 

subpoena  for       bv  a  writ  of  subpoena  ad  testificandum  or  subpoena  duces  tecum,  require 

examination  or       "^  *  "  ^ 

to  produce  the  attendance  of  any  person,  or  the  production  of  any  document, 
Cf.  E.  Or.  37,  before  the  Court  or  Justice  at  the  hearing  or  trial,  or  on  the  hearing  of 
any  motion  or  application  in  the  cause  or  matter,  or  before  the  Registrar 
or  other  officer  of  the  Court  or  other  person  appointed  to  make  any 
inquiry  in  the  cause  or  matter,  or  before  any  person  appointed  to  take 
any  examination  of  witnesses. 

As  to  disobedience  to  order  for  attendance,  see  r.  3,  supra. 


.20. 
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The  fee  on  sealing  a  writ  of  subpoena  for  not  more  than  three  persons  is 
5«.  ;  every  additional  person  named  in  the  subpoena  Is.  Rule  of  Court,  October 
6th,  1903. 

In  Boyttt  V.  Boyett,  2  A.L.R.  (C.N.),  327,  reference  was  made  to  a  case 
heard  before  the  Chief  Justice  of  Victoria  in  which  the  reluctant  witness  who 
did  not  attend  on  subpoena  was  fetched  to  the  Court  by  the  sheriff's  officer. 
In  In  re  Fitzgerald,  7  Q.L.J.  (N.C.),  103,  where  a  witness  failed  to  appear,  a 
rule  was  granted  by  Griffith,  C.  J.,  calling  on  him  to  show  cause  why  a  writ  of 
attachment  should  not  issue  against  him  for  his  contempt. 

When  the  hearing  of  a  cause  in  the  day's  list  is  adjourned  to  another  day 
it  is  not  necessary  to  re-seal  the  subpoena,  dtices  tecum  ;  Mackellar  v.  Mackellar, 
24  V.L.R.,  456. 

13.  When  a  subpcena  is  required  for  the  attendance  of  a  witness  subpoena  for 
for  the  purpose  of  proceedings  in  Chambers,  the  subpoena  shall  issue  witne88"n  ° 
from  the  Registry  upon  a  fiat  of  the  Justice.  ^,f  e.  or  37 

14.  When  a  subpcBna  is  required  for  the  attendance  of  a  witness  subpoenafor 
for  the  purpose  of  proceedings  before  the  Registrar  or  other  officer  of  before  ReKiBtmr. 
the  Court,  the  subpcena  shall  be  issued  upon  the  direction  of  the  Regis-  ^'  ^^-  *^»  '•  ^• 
trar  or  officer. 

15.  The   service  of  a  subpoena  shall  be  effected  in  the  same  Senice  of 

subpcena. 

manner  as  the  service  of  a  writ  of  summons  in  an  action.     The  copy  of  c,  ^  q^  37 
a  subpoena  for  a  witness  served  upon  him  need  not  contain  the  name  of  ^'   "' 
any  witness  other  than  the  person  served. 

As  to  time  within  which  subpoena  to  be  served,  see  r.  17,  infra ;  as  to 
mode  of  service  of  a  writ  of  summons,  see  Or.  Vll.,  rr.  1,  2. 

16.  Affidavits  tiled  for  the  purpose  of  proving  the  service  of  a  AHidavitto 
subpoena  upon  any  person  must  state  when,  where,  how,  and  by  whom,  SjbjxBnJ 
the  service  was  effected.  ^-  ^^-  ^'  "■•  ^• 

17.  The  service  of  a  subpoena  shall  be  of  no  validity  unless  it  is  within  what 
made  within  twelve  ^eeks  after  the  date  of  issue.  brwrvecf**"*^ 

As  to  computation  of  time  limited  by  this  rule,  see  Or.  45.  ..... 

ORDER  XXXII. 

Affidavits. 

1.  The  Court  or  a  Justice  may,  on  the  application  of  any  party  crois-cxaniina. 
order  that  any  person  whose  affidavit  is  proposed  to  be  read  in  any  deponents, 
proceeding  shall  attend  before  the  Court  or  Justice,  or  an  officer  of  the  ^'- » ^  ^^-  ^» 
Court,  or  commissioner  of  affidavits,  for  cross-examination  upon  the 
affidavit. 

As  to  evidence  by  affidavit  on  hearing  of  a  matter,  seeH.C.P.  Act,  s.  20(1) ; 
as  to  proof  on  trial  of  a  cause  of  service  of  a  document  or  signature  thereto,  16.  (2) ; 
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H.O.  Rules. 


Title  of 
affldavito. 

Cf.,E.Or.  38, 
r.  2. 


Oontento  of 
affidavits. 

Cf.,  E.  Or.  3< 
r.  3. 


as  to  order  of  proof  of  particular  facts  by  affidavit,  or  that  affidavit  of  a  person  be 
read,  ib.  (3) ;  as  to  appointment  of  commissioner,  see  H.C.P.  Act,  sec.  22 ;  as  to 
subpoena,  see  Or.  31,  r.  12. 

When  it  is  desired  to  cross-examine  a  person  on  an  affidavit  made  by  him  in 
support  of  a  motion,  the  Judge  who  hears  the  motion  is  the  Judge  to  make  the 
order  for  the  attendance  of  such  person  ;  Merrillees  v.  Rhodes ^  17  A.L.T.,  41. 
An  application  to  cross-examine  a  defendant  who  had  been  arrested  under  a  writ  of 
capias  on  his  affidavit  filed  in  support  of  a  summons  for  his  release  was  refused 
in  Block  v.  StretUe,  3  A.L.R.  (C.N.),  81. 

2.  Every  affidavit  shall  be  entitled  in  the  cause  or  matter  in 
which  it  is  sworn,  if  any  is  then  pending  ;  but  in  any  case  in  which 
there  are  more  plaintiffii  or  defendants  than  one,  it  shall  be  sufficient  to 
give  the  full  name  of  the  first  plaintiff  or  defendant  respectively,  adding 
the  words  "  and  another,"  or  **  and  others,'*  as  the  case  may  be  ;  and 
the  costs  occasioned  by  any  unnecessary  prolixity  in  the  title  shall  be 
disallowed  by  the  taxing  officer. 

If  no  cause  or  matter  is  pending,  it  shall  not  be  necessary  to 
entitle  the  affidavit  otherwbe  than  as  provided  by  Order  I.,  Rule  2. 

As  to  title  of  affidavits  in  applications  for  writs  of  certiorari^  mandamus^  or 
prohibition,  or  for  leave  to  exhibit  informations  of  quo  tcarraiUo,  see  Or.  41,  r.  3. 

An  affidavit  attached  to  and  verifying  an  entitled  petition  need  not  be 
entitled  ;  Inre  Pirrie'a  Will,  7  Q.L.J.  (N.C.),  7. 

As  to  amending  the  title  of  affidavits,  see  FcUtorini  v.  Fattorini,  6  V.L.R.  (L), 
454. 

3.  Affidavits  shall  lye  confined  to  facts  to  which  the  deponent  is 
able  to  depose  of  his  own  knowledge,  except  in  the  cases  specially  pro- 
vided for  by  these  Rules,  and  except  in  the  case  of  affidavits  used  on 
interlocutory  motions  or  applications,  in  which  statements  as  to  the 
belief  of  the  deponent,  giving  the  sources  of  his  information  and  the 
grounds  of  his  belief,  may  be  admitted. 

For  nature  of  evidence  that  is  admissible  on  interlocutory  applications,  see 
Miskin  v.  Meiklejohn,  2  S.C.R.  (Q.),  59. 

In  Queensland  it  has  been  held  that  an  affidavit  is  not  a  communication 
within  the  meaning  of  that  term  in  sec.  4  of  the  Telegraph  Messages  Act  of  1872. 
The  Court  may,  in  a  proper  case,  give  leave  to  read  an  affidavit,  the  contents  of 
which  have  been  transmitted  by  telegraph  under  that  section ;  but  the  correct 
method  of  bringing  it  before  the  Court  is  to  annex  it  to  an  affidavit  by  the  person 
to  whom  it  is  sent ;  In  re  T.,  9  Q.L.J.  (N.C.),  95. 

An  affidavit  of  information  and  belief,  not  stating  the  source  of  information 
or  belief,  has  been  held  in  New  South  Wales  to  be  irregular,  and  therefore 
inadmissible  as  evidence,  and  a  party  or  solicitor  attempting  to  use  such  an 
affidavit  would  do  so  at  his  peril  as  to  costs;  Seward  v.  Quigley,  18  W.K. 
(N.S.W.),  35. 
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4.  Every  affidavit  shall  be  drawn  up  in  the  first  person,  and  afflS^y^^ 
shall  be  divided  into  paragraphs,  and  every  paragraph  shall  be  numbered  cf.,  e.  Or.  38, 
consecutively,  and  shall,  as  nearly  as  may  be,  be  confined  to  a  distinct 
portion  of  the  subject.     No  costs  shall  be  allowed  for  any  affidavit  or 

part  of  an  affidavit  which  substantially  violates  this  Rule. 

As  to  indorsement  of  affidavit,  see  r.  11,  infra. 

5.  Every  affidavit  shall  state  the  description  and  true  place  of  '^T'**}**'"  *"** 
abode  of  the  deponent.  bXS*"*  ^  ^ 

E.  Or  38  r  8 
As  to  power  of  Court  to  allow  use  of  a  defective  affidavit,  see  r.  13,  infra. 

It  is  necessary  that  the  description  and  place  of  abode  of  the  deponent 
should  be  stated  immediately  after  the  deponent's  name.  An  affidavit  which  is 
in  the  following  form  :  **  I,  C.P.,  of  Brisbane,  in  the  State  of  Queensland, 
make  oath  and  say  as  follows:— (1)  lam  {ntating  description),^^  is  irregular,  and 
the  Judge  may  refuse  to  allow  its  use  ;  per  Griffith,  C.J.,  in  B.  v.  Suess  (1902), 
Q.W.N.,  40.  In  Victoria  it  was  held  by  Williams,  J.,  that  this  rule  did  not 
apply  to  affidavits  made  by  a  party  to  a  cause  who  described  himself  as  *'  the 
above-named  party"  ;  Ellison  v.  Kerr,  21  V.L.R.,  332. 

6.  The  jurat  of  an  affidavit  must  state  that  it  was  signed  and  gJJJJJ^  several 
sworn  by  the  deponent  on  the  day  and  at  the  place  where  it  was  sworn.  Q.  Or.  4i,  r.  e. 
Each  separate  sheet  must  be  signed  by  the  deponent  and  by  the  person 

before  whom  the  affidavit  is  taken,  with  the  date  and  place  of  swearing 
added. 

Under  r.  13,  infra,  the  Court  may  allow  a  defective  affidavit  to  be  read.  An 
affidavit  was  allowed  to  be  read  where  the  last  sheet  only  was  attested  by  the 
deponent  and  witness  ;  Be  Garron,  30th  May,  1901  (Griffith,  C.J.),  cited  in  Wilson 
and  Graham,  Supreme  Court  Practice,  (Q.),  at  p.  187. 

In  an  affidavit  sworn  by  several  persons,  and  containing  a  separate  jurat  for 
each  deponent,  the  first  of  the  jurats  was  in  order,  and  began  :  **  Signed  and  sworn 
by  the  said,"  &c.,  but  the  second  and  each  of  the  following  jurats  did  not  contain 
the  words  **  Signed  and  sworn,"  but  began,  **  and  by  the  said,"  &o.  Held,'th&t  the 
jurats  were  sufficient ;  In  re  Jasop'^  Will,  6  Q.L,J.,  286  (Griffith,  C.J.) 

Uood,  J.  (Vic),  in  Chambers  laid  down  the  following  rule  :  **I  shall  not 
receive  any  affidavit  written  or  printed  on  separate  pieces  of  paper  unless  each 
page  is  identified  by  the  commissioner  before  whom  it  is  sworn  "  ;  Li  re  Affidavits, 
25A.L.T.,94. 

7.  In  an  affidavit  made  by  two  or  more  deponents  the  names  of  Affidavits  made 

•  *  by  two  or  more 

the  several  persons  making  the  affidavit  must  be  inserted  at  length  in  deponents. 

E    Or  38  r  9 

the  jurat,  except  that  if  the  affidavit  is  sworn  by  all  the  deponents  at    *     •    '  •  * 
the  same  time  by  the  same  officer  it  shall  be  sufficient  to  state  that  it 
was  sworn  by  **  both  "  or  "  all "  the  "  above-named  "  deponents,   using 
those  words. 
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Aitermtions  in  8.  An  affidavit  which  has  either  in  the  body  thereof  or  m  the 

affidavit.  ...  . 

E.  Or.  S8,  r.  12.  jurat  any  interlineation,  alteration,  or  erasure  shall  not,  without  leave 
of  the  Court  or  a  Justice,  be  read  or  made  use  of  in  any  cause  or  matter 
unless  the  interlineation  or  alteration,  not  being  by  erasure,  is  authen- 
ticated by^  the  initials  of  the  officer  taking  the  affidavit,  or,  if  the 
affidavit'  is  taken  in  a  Registry,  either  by  his  initials  or  by  the  office 
stamp ;  nor,  in  the  case  of  an  erasure,  unless  the  words  or  figures 
appearing  at  the  time  of  taking  the  affidavit  to  be  written  on  the  erasure 
are  re-written  and  signed  or  initialed  in  the  margin  of  the  affidavit  by 
the  officer  taking  it. 

As  to  use  of  defective  affidavits,  see  r.  13,  infra  ;  as  to  interlineations  and 
erasures,  see  Jamm  v.  Beaney,  4  V.L.R.  (L.),  167.  Ptr  Stawell,  C.J.— "The 
object  of  requiring  the  initialling  of  an  interlineation  was  to  guard  against  any 
alteration  in  the  affidavit  after  it  had  been  sworn  ;  but  the  Court  is  not  precladed 
from  receiving  evidence  that  no  such  alteration  has  in  fact  been  made."  As  to 
erasures  in  the  jurat,  see  Rtg,  v.  Foster ^  ex  parte  Molyneux,  7  V.L.R.  (L.),  294; 
where  there  was  no  evidence  that  the  erasure  in  the  jurat  had  been  made  before 
the  affidavit  was  sworn,  the  Court  declined  to  consider  its  contents. 

Affidavits  bv  9.  When  an  affidavit  is  sworn  by  any  person  who  appears  to 

illitermte  or  blind  .     .  i       .n.  i  i.     i        i  /» 

persons.  the  omcer  before  whom  it  is  taken  to  be  illiterate  or  bund,   the  omoer 

E.  Or.  38,  r.  13.  gj^g^jj  certify  in  the  jurat  that  the  affidavit  was  read  in  his  presence  to 
the  deponent,  that  the  deponent  seemed  perfectly  to  understand  it,  and 
that  the  deponent  made  his  signature  or  mark  in  the  pre^sence  of  the 
officer.  No  such  affidavit  shall  be  used  in  evidence  in  the  absence  of 
this  certificate,  unle«ss  the  Court  or  a  Justice  is  otherwise  satisfied  that 
the  affidavit  was  read  over  to  and  appeared  to  be  perfectly  understood 
by  the  deponent. 

Affirmation.  10.  When   a  deponent   does   not   take  an   oath,  the  form  of 

Q.  Or.  41,  r.    .    j^j,g^^  shall  be  vaiied,  and  the  necessary  alterations   made   so  as  to 

conform  with  the   solemn  affirmation   or    other    declaration  of   the 

deponent. 

As  to  form  of  affirmation,  eee  H.C. P.  Act,  sec.  18. 
Affidavits  to  be  H.     Every  affidavit  shall  be  filed  in  the    Registry.     A  note 

Cf.,  E.  Or.  38,     shall  be  indorsed  on  every  affidavit  stating  the  name  of  the  deponent 

and  on  whose  behalf  it  is  filed,  and  no  affidavit  shall,   without  the 

leave  of  the  Court  or  a  Justice,  be  filed  or  used  without  this  note 

indorsed  thereon. 

As  to  stamping  of  affidavits,  see  r.  15,  infra. 

The  fee  for  filing  an  affidavit,  unless  otherwise  provided,  is  28.  6d. ;  Rule  of 
Court,  October  6th,  1903. 

Where  an  order  of  the  Court  has  been  made  upon  affidavits,  one.  of  which 
was  not  filed  when  application  was  made  for  the  order,  the  Court  has  power,  where 
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the  order  has  not  been  drawn  up,  to  allow  such  affidavit  to  be  afterwards  filed,  and 
then  to  order  that  such  order  should  be  drawn  up  as  on  reading  such  affidavit,  and  the 
other  affidavits  omitting  the  date  of  filins:  such  affidavit ;  In  re  Melb»  Permanent 
BuUding  Society,  20  V.L.R.,  252. 

The  omission  in  an  affidavit  of  a  note  stating  on  whose  behalf  it  is  filed  is  an 
irregularity  only  and  is  curable  ;•  Chester  v.  Varty,  23  V.  L.  R. ,  28.  See  also 
Rudduck  v.  Glarht,  6  A.L.T.,  46. 

Every  affidavit  must  be  indorsed  ou  the  outside  of  the  fold  with  the  name 
of  the  deponent ;  In  re  Marsh  (1902),  Q.  W.N.,  4o. 

Where  affidavits  had  not  been  actually  read  on  a  motion  it  was  held  that 
they  could  not  be  entered  as  read  in  the  order  to  be  drawn  up  by  the  Registrar, 
and  consequently  the  costs  of  them  were  disallowed  ;  Smith  Australian  LM,  db  A. 
Co.  V.  Mclnnes,  7  Q.L.J.  (N.C.),  10. 

12.  The  Court  or  a   Justice   may  order  any  matter  which  is  Scandalous 

•^  "^  matter. 

scandalous  to  be  struck  out  from  any  affidavit,  and  may  order  the  costs  e.  Or.  «8,  r.  ii. 

of  any  application  to  strike  out  such  matter  to  be  paid  as  between 

solicitor  and  client. 

As  a  general  rule  an  affidavit  once  filed  cannot  afterwards  be  taken  off  the 
file  by  the  maker.  Any  person  injuriously  affected  thereby  may  make  such  an 
application  ;  In  re  Verner,  3  S.C.R.  (Q.),  174. 

The  Court  has  power  to  strike  scandalous  and  irrelevant  matter  out  of  an 
affidavit  at  the  instance  of  a  person  not  party  to  the  cause  ;  Macpherson  v.  Kerr, 
ex  parte  Lewis,  19  V.L.R.,  23. 

As  to  the  disallowance  of  costs  of  affidavits  containing  scandalous  matter, 
see  Slark  v.  Burt,  1  S.C.R.  (Q.),  50. 

In  New  South  Wales  it  was  held  that  affidavits  would  not  be  ordered  to  be 
taken  off  the  file  as  containins;  matter  undesirable  to  be  recorded  when  such  matter 
was  part  of  the  evidence  upon  which  the  order  of  the  Court  was  based  ;  In  re 
Howes  Settled  Estates,  19  W.N.  (N.S.W.),  189. 

13.  Notwithstanding  anything  in  the  preceding  Rules  of  this  use  of  defective 
Order,  the  Court  or  a  Justice  may  receive  any  affidavit  sworn  for  the  e  or  38  r  14. 
purpose  of  being  used   in  any  cause  or  matter,  notwithstanding  any 

defect,  by  misdescription  of  parties  or  otherwise,  in  the  title  or  jurat, 
or  any  other  irregularity,  and  may  direct  a  memorandum  to  be  made 
on  the  affidavit  that  it  has  been  so  received. 

As  to  non-compliance  with  rules  not  rendering  proceedings  void,  see  Or.  49, 
r.  5. 

The  power  conferred  by  a  similar  rule  in  Queensland  has  been  exercised  by 
the  Judges  when  the  error  has  arisen  from  the  ignorance  of  the  person  attesting 
the  affidavit,  when  the  affidavit  has  been  executed  abroad,  or  in  remote  parts  of 
the  State,  and  when  great  hardships  would  result  if  the  affidavit  were  rejected  ; 
WUwH  and  Oraham,  The  Practice  of  the  Supreme  Court  (Q.),  p.  189.  See  also,  I.i 
re  Carron  and  In  re  Jessop's  Will ;  r.  6,  supra. 
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H.C.  Rules. 


Exhibit. 

Cf.,  E.  Or.  38, 
r.23. 


Where  a  defect  is  one  of  misdescription  only  the  Court  would  in  case  of 
urgency  allow  the  affidavit  to  be  used.  Affidavits  must  be  drawn  in  the  prescribed 
form,  and  carefully  prepared  ;  and,  as  a  general  rule,  permission  to  use  affidants 
containing  irregularities  and  defects  which  could,  with  care,  have  been  avoided, 
will  not  be  given,  unless  some  ground  of  urgency  is  shown  ;  increased  expense  and 
delay  arising  through  the  preparation  of  defective  affidavits  is  not  a  sufficient 
ground;  In  re  Johnson,  (1903)  Q.W.N.,  12. 

14.  Every  sheet  of  an  aimexure  or  exhibit  to  an  affidavit-  shall 
be  certified  by  the  officer  before  whom  the  affidavit  is  taken,  and 
signed  by  the  deponent.  Every  such  certificate  shall  be  marked  with 
the  short  title  of  the  cause  or  matter. 

The  fee  on  filing  exhibits  referred  to  in  an  affidavit  and  not  annexed  thereto, 
and  required  to  be  filed,  is  for  each  exhibit  Is. ;  Rule  of  Court,  October  6th,  1903. 

15.  Before  an  original  affidavit  is  allowed  to  be  used,  it  shall  be 
stamped  with  a  filing  stamp  to  be  kept  for  that  purpose,  and,  if  not 
already  filed,  shall  at  the  time  when  it  is  used  be  delivered  to  and  left 
with  the  proper  officer  in  Court  or  in  Chambers,  who  shall  send  it  to 
be  filed.  Xn  office  copy  of  an  affidavit  may  be  used  instead  of  the 
original,  the  original  affidavit  having  been  previously  filed,  and  the 
copy  being  duly  authenticated  with  the  seal  of  the  office. 

As  to  filing  affidavits,  see  r.  11,  stipru  ;  as  to  use  of  defective  affidavits,  see 
r.  13,  sujora  ;  as  to  offico  copies,  see  Or.  49,  r.  4. 

Affidavit  sM'oni  16.  An  affidavit  sworn  before  the  solicitor  acting  for  the  party 

or  his  agent.       on  whose  behalf  the  affidavit  is  to  be  used,  or  before  any  agent,  clerk, 
rr'\f'v['  ^'     partner,  or  correspondent  of  such  solicitor,  or  before  the  party  himself, 
shall  not  be  received. 


Stanipin{(  of 
offidaviU  and 
use  of  oflAce 
copies. 

Cf.,  E.  Or.  38, 
r.  15. 


Speciol  tiniefi  for 
filing 


17.  When  a  special  time  is  limited   for   tiling   affidavits,    an 
E.or.38  r  18     affidavit  filed  after  that  time  shall  not  be  used  without  leave  of  the 
Court  or  a  Justice. 


Affidavits  in 
support  of  ex 
parte 
applications. 

Cf.,  E.  Or.  as, 
r.  19. 


18.  Except  by  leave  of  the  Court  or  a  Justice  an  order  made 
ex  parte  in  Court  founded  on  any  affidavit  shall  not  be  drawn  up  unless 
the  affidavit  on  which  the  application  was  founded  was  actually  made 
before  the  order  was  applied  for,  and  was  produced  or  filed  at  the  time 
of  making  the  motion. 


ORDER  XXXIII. 
Motion  for  Judgment. 


Motion  for 
judgnifiit. 

Cf.,  E.  Or.  40, 
rl. 


1.  Except  when  by  these  Rules  it  is  provided  that  judgment  may 
be  obtained  in  any  other  manner,  the  judgment  of  the  Court  shall  be 
obtained  upon  motion  for  judgment. 
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As  to  entering  final  judgment  in  default  of  appearance,  see  Or.  10  ;  in  default 
of  pleadings,  see  Or.  23  ;  as  to  judgment  or  order  upon  admissions  of  fact,  see 
Or.  27,  r.  3  ;  the  fee  on  hearing  an  action  on  motion  for  judgment  is  lOs. ;  Rule  of 
Court,  October  6th,  1903. 

Where  a  Judge  has  reserved  a  case  or  points  in  a  case  for  the  determination 
-  of  the  Full  Court,  he  is  bound  by  such  determination,  and  must  direct  the  entry 
of  judgment  accordingly;  May  v.  Martin,  12  V.L.R.,  115;  7  A.L.T.,  130.  On 
motion  for  judgment  in  an  action  in  which  the  Full  Court  has  decided  points  of 
law  reserved  by  the  Judge  at  the  trial,  an  order  of  the  Full  Court  thereon  should 
be  produced  ;  A  tioiiuy- General  v.  Symes,  11  V.L.R.,  544.  On  motion  for  judg- 
ment upon  a  referee  report  the  Court,  in  coming  to  its  decision,  must  discard 
absolutely  all  exhibits  used  at  the  trial  before  the  referee,  except  such  as  are 
made  part  of  the  referee's  report ;  Moore  v.  Fergusson,  18  V.L.R.,  266. 

2.  When  at  the  trial  of  a  cause  the  Justice  does  not  direct  any  ^vhen  no 
judgment  to  be  entered,  the  plaintiff  may  set  down  the  cause  on  motion  ittnaa!**  *^^^" 
for  judgment.     If  he  does  not  set  down  the  cause  and  give  notice  of  ^'' ^  ^'-  ^' 
the  setting  down  to  the  other  parties  within  ten  days  after  the  trial, 

any  defendant  may  set  down  the  cause  on  motion  for  judgment  and 
give  notice  of  the  setting  down  to  the  other  parties. 

As  to  computation  of  time  limited  by  this  rule,  see  Or.  45. 

3.  When  issues  have  been  ordered  to  be  tried,  or  questions  or  setting  down 
issues  of  fact  have  been  ordered  to  be  determined  in  any  manner,  the  ludgment  when 

_  .        /.       .     1  .  if«8ue8  have  been 

plaintiff  may  set  down  a  motion  for  judgment  as  soon  as  such  questions  directed  and 
or  issues  have  been  determined.     If  he  does  not  set  down  the  motion,  g  or.  4o,  r.  7. 
and  give  notice  of  the  setting  down  to  the  other  parties  within  ten 
days  after  his  right  so  to  do  has  arisen,  any  defendant  may  set  down  a 
motion  for  judgment,  and  give  notice  of  the  setting  down  to  the  other 
parties. 

As  to  trial  of  issues  M'ith  a  jury,  see  H.C.P.  Act,  sec.  13  ;  Or.  30,  rr.  2,  5  ; 
as  to  trial  of  issues  on  new  trial,  H.C.P.  Act,  sec.  14  ;  as  to  power  of  Court  to 
direct  trial  of  issue  with  jury  at  any  time,  see  Or.  30,  r.  3  ;  as  to  the  preparation 
and  settling  of  issues,  see  Or.  28,  r.  1 ;  as  to  the  trial  of  issues  of  fact  without  plead- 
ing, see  Or.  29,  rr.  9,  et  Acq. 

As  to  computation  of  the  time  limited  by  this  rule,  see  Or.  45. 

4.  When  issues  have  been  ordered  to  be  tried,   or  questions  or 

'  ^  When  some  only 

issues  of  fact  have  been  ordered  to  be  determined  in  any  manner,  and  <^f  *^yT\!  ^^"^ 

•^  '  fhrected  have 

some  only  of  those  questions  or  issues  of  fact  have  been  tried  or  deter-  ''*'^""  ^"^• 
mined,  any  party  -s^ho  considers  that  the  result  of  that  trial  or  deter- 
mination renders  the  trial  or  determination  of  the  other  questions  or 
issues  of  fact  unnecessary,  or  renders  it  desirable  that  their  trial  or 
determination  should  be  postponed,  may,  by  leave  of  the  Court  or  a 
Justice,  set  down  a  motion  for  judgment,  without  waiting  for  such  trial 
or  determination.     And  the  Court  or  Justice  may,   if  satisfied  of  the 


E.  Or.  40,  r.  8. 
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expediency  thereof,  give  such  leave,  upon  such  terms,  if  any,  as  is  just, 
and  may  give  any  directions  which  are  desirable  as  to  postponing  the 
trial  of  the  other  questions  or  issues  of  fact. 

As  to  issues  of  fact  being  tried  differently  or  one  before  the  other,  see  Or. 
30,  r.  4. 

Motion  to  be  5,  A  motion  for  judgment  shall  not,  except  by  leave  of  the 

Mtdown  within  ^       o  i  tr        j 

one  year.  Court  or  a  Justice,  be  set  down  after  the  expiration  of  one  year  from 

the  time  when  the  party  seeking  to  set  down  the  same  first  became 
entitled  to  do  so. 

Or.  40,  r.  9  (Vic),  applies  only  to  cases  where  no  judgment  has  been  entered 
by  either  party  ;  Oracle  v.  The  Prenidenty  <t?c.,  of  the  Shire  of  TtUlaroop,  12  V.L.R., 
664. 

Power  of  Court  g.  Upon  a  motion  for  judgment,    the   Court   may   draw  any 

judgrment.  inference  of  fact  not  inconsistent  with  the  findings  of  the  jury,  if  any, 

Cf.,  E.  Or.  40,  ,  .^         .   «     ,     1         .1  1     -  .         „      1  .    , 

r.  10.  and  may,  if  satisfied  that  it  has  before  it  all  the  materials   necessary 

for  finally  determining  the  questions  in  dispute,  or  any  of  them,  or  for 
awarding  any  relief  sought,  give  judgment  accordingly,  or  may,  if  not 
so  satisfied,  direct  the  motion  to  stand  over  for  further  consideration, 
and  may  direct  such  questions  or  issues  of  fact  to  be  tried  or  deter- 
mined, and  such  accounts  and  inquiries  to  be  taken  and  made,  as  are 
just. 

As  to  setting  down  motion  for  judgment  when  issues  have  been  directed 
and  tried,  see  r.  3,  supra. 

In  Queensland  the  power  to  set  aside  or  disregard  the  findings  of  a  jury  is 
not  confined  to  the  Full  Court,  but  may  be  exercised  by  a  Judge  of  first  instance 
where  it  appears  on  the  hearing  after  trial,  either  from  some  point  of  law  or  from 
some  fact  not  oompriised  in  the  questions  of  fact  submitted  to  the  jury,  that  the 
ultimate  decision  ought  in  point  of  law  to  be  contrary  to  the  findings.  Where  a 
jury  had  found  on  the  unsupported  testimony  of  the  plaintiff  that  a  declaration  of 
trust  had  been  made  in  her  favour,  and  it  clearly  appeared  that  the  trust  was  one 
relating  to  land,  Chubb,  J.,  set  aside  the  findings  of  the  jury,  and  directed 
judgment  to  be  entered  for  the  defendant,  both  on  the  ground  of  want  of  corrobor- 
ation of  the  plaintiff's  evidence,  and  also  of  the  absence  of  the  writing  required  by 
the  SlattUe  of  Fraud*  ;  Hendle  v.  Qiudtrough,  9  Q.L.  J.,  218. 

lu  an  action  for  wrongful  forfeiture  of  shares  the  defendant  pleaded  {inter 
alia)  acquiescence  and  delay.  At  the  trial  before  a  Judge  and  jury  the  questions 
on  this  defence  were  left  by  the  parties  to  be  decided  by  the  Judge.  After  the 
hearing  on  the  motion  for  judgment,  an  application  by  the  defendants  for  leave  to 
amend  by  pleading  estoppel  was  refused  by  the  Judge  ;  but  the  Judge  in  delivering 
judgment,  allowed  the  amendment,  and,  being  of  opinion  that  the  conduct  of  the 
plaintiff  had  amounted  to  an  estoppel,  gave  judgment  for  the  defendants.  Held, 
that  as  the  question  of  estoppel  had  not  been  left  by  the  parties  to  the  Judge,  he 
had  no  power  to  decide  that  question,  and  that  a  new  trial  must  be  had.  The 
decision  of  the  Judge  was  reversed  and  a  new  trial  ordered  ;  Caahman  v.  yo.  7 
Xorih  Golden  G.M.  Co.,  7  Q.L.J.,  152. 
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ORDER  XXXIV. 

Relief  Against  Judgments  and  Orders. 

1.  When  facts  arise  after  the  giving  of  a  judgment  or  making  Matters  arising 
of  an  order  which  entitle  the  person  against  whom  the  judgment  or  or  order. 
order  is  given  or  made  to  be  relieved  from  it,  or  when  facts  are  dis-  J^'^V^-  ^''  *-• 
covered  after  the  giving  of  a  judgment  or  making  of  an  order  which,  if 
discovered  in  time,  would  have  entitled  the  party  against  whom  the 
judgment  or  order  is  given  or  made  to  a  judgment  or  decision  in  his 
favour,  or  to  a  different  judgment  or  order,  he  may  apply  to  the  Court 
or  a  Justice  for  a  stay  of  execution  or  other  appropriate  relief;  and 
the  Court  or  a  Justice  may  grant  such  relief,  and  for  that  purpose  may 
direct  such  proceedings  to  be  taken,  and  such  questions  or  issue  of  fact 
t^  be  tried  or  determined,  and  such  inquiries  to  be  made,  as  are  just. 

As  to  settiug  aside  judgment  obtained  by  default  of  appearance,  see  Or.  10, 
r.  8  ;  of  judgment  obtained  by  default  of  pleading,  see  Or.  2.3,  r.  11  ;  judgm«!nt 
obtained  by  default  of  appearance  at  trial,  see  Or.  30,  r.  18;  as  to  staying  pro- 
ceedings generally,  see  Or.  38  ;  as  to  the  practice  with  respect  to  the  setting  aside 
jadgments  obtained  on  default  in  New  South  Wales,  see  Bolin  and  Innes,  Supreme 
Court  Practice^  p.  26. 

Power  of  Coort  to  rescind,  vary  or  stay. —In  Levy  v.  Bryant^  4  Q.L.  J., 
125.  Harding,  J.,  held  that  there  was  an  inherent  power  in  the  Court  to  prevent  an 
abuse  of  its  proceedings,  and  a  judgment  would  be  set  aside  if  the  circumstances  of 
the  case  required  ;  In  Purcell  v.  Meston,  5  Q.L. J.,  118,  GriflSths,  C.J.,  was  of  the 
opinion  that  '*  whether  a  Judge  had  or  had  not  power  to  rescind  or  vary  a  previous 
order  without  the  consent  of  the  parties,  he  certainly  had  power  to  stay  proceedings 
under  a  previous  order  in  an  action  if  justice  could  not  otherwise  be  done."  In 
IVoodH  V.  Sheriff  of  Qxite.nsland,  6  Q.L.J.,  163,  it  was  held  by  the  Full  Court,  -per 
Griffith,  C.J.,  that  **when  an  order  is  made  ex  parte  the  Court  or  Judge  making  it 
may,  upon  application  of  any  person  prejudicially  affected  by  the  order,  review,  and 
if  necessary,  di;icharge  it.  This  is  a  rule  of  natural  justice.  But  when  a  judgment  or 
order  is  pronounced  or  made  after  hearing  both  sides,  it  is  a  general  rule  that  the 
Court  which  pronounced  the  judgment  or  made  the  order  cannot  reverse  or  vary  it. 
To  this  rule,  which  in  my  opinion  applies  equally  to  all  judgments  and  orders, 
whether  final  or  interlocutory,  and  whether  pronounced  by  the  Full  Court  or  by  a 
single  Judge,  and  whether  he  is  sitting  in  Court  or  in  Chambers,  there  were, 
before  the  Judicature  Act,  exceptions."  The  Court  in  this  case  relieved  a  plaintiff 
on  his  return  to  the  jurisdiction  from  the  operation  of  an  order  which  required 
him,  being  then  out  of  the  jurisdiction,  to  give  security  for  costs.  In  a  later  case, 
Dtep  Crtth  Gold  Dredfjing  Co.  v.  Oympie  Crushing  Co.,  8  Q.L. J.,  123,  the  Full 
Court  held  it  to  be  **  perfectly  clear  that,  even  M'ithout  formal  reservation  of 
liberty  to  apply,  if  there  were  a  change  of  circumstances  in  the  course  of  an 
action  which  made  the  original  order  (for  security  for  costs)  unsuitable  to  the 
altered  circumstances,  there  would  be  power  to  make  a  further  order."  As  to 
amendment  of  order  where  there  are  clerical  mistakes  or  accidental  omissions,  see 
Or.  24,  r.  9,  and  the  authorities  there  cited,  p.  310,  supra, 

n.c.  23 
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Ignorance  of  an  existing  fact,  common  to  both  parties  to  a  consent  judgment, 
and  equally  open  to  discovery  by  either,  is  not  a  mistake  or  misapprehension  so  as 
to  entitle  either  of  the  parties  to  subsequently  withdraw  his  consent,  and  have  the 
judgment  reversed  before  it  is  perfected  ;  The  King  {tx  relatione,  FUcock)  v.  Tlu 
Council  of  the  Shirt  of  Marong,  25  A.L.T.,  69. 

wSfsFacUon.  ^'  ^^y  P*^^y  against  whom  a  judgment  is  given  may  apply  to 

q.  Or.  45,  r.  2.     the  Court  or  a  Justice  for  an  order  directing  entry  of  satisfaction  of 

the  judgment  to  be  made,  and  the  Court  or  Justice  may  make  the 

order  accordingly. 
Proce^re  under  3^  No  proceedings  shall  be  taken  for  the  purpose  of  obtaining 

exclusive.  relief  from  judgments  or  orders   on  the   ground  of  facts  arising  or 

discovered   after  the  judgment  or   order,    except    as    by  this  Order 

provided. 


q.  Or.  45,  r.  3. 


ORDER  XXXV. 

Attachment  and  Committal. 

•7.   General, 
For  performance  1.  A  judgment  or  order  for  the  payment  of  money  into  Court 

Cf.,  E.  Or.  42,  or  for  the  performance  of  a  judgment,  order,  or  writ,  by  which  any 
person  is  required  to  do  any  act  other  than  the  payment  of  money  to 
some  person,  may  be  enforced  by  writ  of  attachment. 

A  judgment  of  the  High  Court  may  be  enforced  by  execution  against  the 
person  where  it  is  allowed  in  a  like  case  in  the  Supreme  Court  of  the  State  in  which 
it  is  sought  to  enforce  the  judgment ;  H.C.P.  Act,  sec.  26.  When  it  is  intended  to 
enforce  obedience  to  a  judgment  or  order  by  process  of  attachment,  the  judgment 
or  order  must  be  personally  served  ;  Or.  47,  r.  3  ;  Anderson  \.  Anderson,  QneensUnd 
Dig.,  col.  12. 

The  fee  on  sealing  a  writ  of  attachment  is  5s.  :  Rule  of  Court,  October  6th, 
1903. 

Payment  of  Money. — As  to  enforcing  judgment  for  payment  of  money, 
see  H.C.P.  Act,  sec.  26.  In  New  South  Wales,  save,  possibly,  under  exceptional  cir- 
cumstances, an  order  for  payment  of  money  or  costs  to  a  party  cannot  be  enforced  by 
attachment;  Breden  v.  Bredm,  1  N.S.W.L.R.  (Div.),  9;  Sachs  v.  BeaumoiU^^ 
N. S.  W.  L. R.  (Eq. ),  at  p.  53.     Compare  also  Harthy  v.  Salmond,  5  S. C. R.  (Q. ),  169. 

Payment  of  CosTS.—It  was  held  in  Victoria,  before  the  Judicature  Act,  that 
the  Acts  for  the  abolition  of  iinprisomnent  for  debt  did  not  interfere  with  the  power 
of  the  Court  to  issue  an  attachment  for  the  disobedience  of  orders  directing  the 
payment  of  costs,  see  Hamilton' a  Judicature  Act,  p.  238  ;  Re  SandUaufU,  4  V.L.R. 
(L.),  318  ;  In  re  Mecrtdy,  20  V.L.R.,  at  p.  432.  It  has  since  been  held  that,  upon 
an  application  made  ex  parte,  an  order  absolute  may  be  made  for  the  attachment  of 
a  party  for  non-payment  of  costs  in  proceedings  in  the  probate  jurisdiction  ;  /«  rt 
Owen,  19  V.L.R.,  1.  M.'s  estate  was  sequestrated  during  his  absence  from  the 
colony.  On  his  return  he  sought  to  have  the  sequestration  set  aside,  but  afterwards 
abandoned  the  proceedings,  and  was  ordered  to  pay  costs.     The  costs  were  not 
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paid.  Upon  an  application  to  attach  M.  for  non-payment  of  the  costs,  it 
was  alleged  that  he  was  unable,  through  want  of  means,  to  comply  with  the  order 
of  the  Court  directing  p(«yment.  Hdd^  that  inability  to  comply  with  the  order 
furnished  no  answer  to  the  application,  and  that  the  writ  of  attachment  should 
issue  ;  In  re  Mtcrtdy,2Hi  V.L.R.,  431. 

In  divorce  matters,  in  the  Supreme  Courts  of  the  States,  writs  of  attach- 
ment are  issuelk  to  enforce  the  payment  of  costs  and  alimony. 

In  New  South  Wales  the  Court  made  an  order,  upon  an  application  by  the 
co-respondent,  attaching  the  petitioner  for  non-payment  of  tlie  respondent's  costs 
of  the  suit ;  Brown  v.  Brown,  19  W.N.  (N.S.  W.),  303.  The  Court  refused  to  grant 
a  writ  of  attachment  against  a  petitioner  who  was  without  means,  and  who,  owing 
to  severe  Injuries  sustained  in  an  accident,  had  been  thrown  out  of  employment, 
and  had  failed  to  comply  with  an  interim  order  for  payment  of  a  sum  towards  his 
wife's  costs.  In  dealing  with  orders  for  attachment,  the  Court  will  be  guided  by 
the  particular  circumstances  of  the  case  ;  Wehh  v.  Wthh,  19  W.N.  (N.S.  W.),  303. 
The  Court  will  not  exercise  its  discretion  by  refusing  to  make  absolute  a  rule 
^Usi  for  attachment  granted  against  a  liusband  for  non-payment  of  his  wife's 
costs,  on  the  ground  either  that  the  husband  is  without  means,  or  that  he  was  the 
successful  petitioner  in  the  suit ;  Taylor  v.  Taylor,  19  W.N.  (N.S.W.),  256. 

An  application  for  a  rule  absolute  in  the  first  instance  for  attachment  for 
non-payment  of  costs  was  refused  where  a  copy  of  the  order  was  not  recited  in  or 
annexed  to  the  affidavit  of  service;  Bumttt  v.  Buniett,  19   W.N.  (N.S.W.),  40. 

Non-payment  of  Alim(»ny.— An  order  for  attachment  was  made  against  a 
respondent,  who,  after  a  decree  made  in  a  suit  in  whish  be  had  been  found  guilty 
of  adultery,  and  ordered  to  pay  into  Court  a  sum  for  alimony  and  maintenance,  had 
become  bankrupt,  and  failed  to  comply  with  the  order  ;  Shervey  v.  Shervey^  19  W.N. 
(N.S.W.),  304.  In  Victoria  it  has  been  held  that  the  Court  has  power  to  grant 
attachment  for  breach  of  an  order  for  permanent  alimony  ;  Gilchrist  v.  Oilehrist, 
17  V.L.R.,  724.  As  to  service  of  notice  of  motion  and  demand,  see  Jesse  v.  Jesse, 
20  W.N.  (N.S. W.),  34. 

Consent  order.— The  Supreme  Court  ordered  the  defendant  to  pay  within 
one  month  the  sum  of  £25,000  in  respect  of  breaches  of  trust  by  him,  and  an 
order  was  subsequently  made  that  **  the  plaintiffs  be  at  liberty  to  issue  a  writ 
or  writs  of  attachment"  against  him  for  non-compliance  with  this  order.  A 
writ  of  attachment  was  issued  under  this  order,  but  before  it  was  execute<l,  the 
parties  arrived  at  a  compromise  which  was  embodied  in  a  consent  order.  The 
defendant  complied  with  the  order  in  part,  and  two  years  later  made  default.  An 
order  was  then  made  that  the  '*  plaintiffs  be  at  liberty  to  sue  out  a  writ  or  writs 
of  attachment  against  the  defendant  for  his  contempt  in  not  having  paid  the  said 
sum  of  £25,000  pursuant  to  the  original  judgment."  Held  that  this  order  was 
rightly  made;  Hodgson  v.  Booth,  28  V.L.R..  130. 

Payment  of  Trust  Funds.— A  trustee  having  admitted  the  receipt  of 
certain  trust  funds,  was  ordered  to  pay  the  sum  into  Court ;  not  having  complied 
with  this  order,  he  was  committed  for  contempt  of  Court.  The  trustee  was  not 
charged  with  any  fraudulent  or  dishonest  conduct  in  his  dealing*  with  the  trust 
funds.  Htld,  that  his  contempt  was  purged  by  filing  a  bankruptcy  petition  ; 
JJolyneaux  v.   Wilson,  15  N.S.  W.L.R.  (E.),  109. 
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Rttle  of  Court — **  The  power  of  a  Court  of  Equity  to  issue  a  writ  of  attach- 
ment  for  disobedience  to  its  orders  is  part  of  the  inherent  jurisdiction  which  the 
Court  has  to  punish  for  contempt  of  Court,  disobedience  to  an  order  of  the  Court 
being  merely  one  species  of  oontempt.  Though  the  Court  may  have  inherent  power 
to  enforce  obedience  to  all  its  orders  by  attachment,  that  power  in  particnUr 
instances  may  be  waived  by  the  Court,  and  if  it  is  so  waived  the  parties  are  not 
entitled  to  obtain  a  writ  of  attachment  in  order  to  assist  them  to  enforce  the  orders 
of  the  Court.  When  the  Court,  by  laying  down  rules  for  its  guidance  no  less  than 
for  the  guidance  of  suitors,  has  directed  the  course  of  practice  to  be  observed,  the 
Court  is  bound  by  those  rules,  and  the  only  remedy  which  a  party  is  entitled  to  is 
that  prescribed  by  the  rules.  He  cannot  go  outside  of  those  rules  and  apply  to  the 
Court  to  exercise  some  power  or  jurisdiction  which  may  inhere  in  the  Court,  but 
which  the  Court  has  waived  or  abandoned  in  this  particular  instance  by  prescrib- 
ing a  different  remedy  " :  per  Owen,  C.J.,  in  Eq.  ;  Sachn  v.  Beaumoniy  9  N.S.W. 
L.R.  (E.),  at  p.  52. 

Setting  aside  Order. — A  petitioner  obtained  a  writ  of  attachment  against 
the  respondent.  The  petitioner  having  been  committed  for  trial  for  perjury  in 
respect  of  statements  made  in  her  affidavits  upon  which  the  order  for  attachment 
was  made,  a  stay  of  proceedings  under  the  attachment  order  was  granted  upon 
terms.  The  petitioner  having  been  convicted  of  perjury,  the  Court  set  aside  the 
order  for  attachment,  and  refused  to  allow  any  costs  of  the  proceedings  to  the 
petitioner ;  ^aM*^o»o  v.  Hamlow{Xo,  3),  20  W.N.  (N.S.W.),  208. 

Payment  of  Costs  of  Application. — Where  on  an  application  for  the  release 
of  a  person  committed  for  contempt,  it  appeared  that  the  applicant  had  been 
thirteen  weeks  in  gaol,  and  had  become  insolvent,  but  had  not  paid  the  costs  of  the 
motion  for  his  committal,  Griffith,  C.J.,  refused  to  make  an  order  for  his  discharge. 
Semble^  that  the  payment  of  the  costs  of  a  motion  to  commit  is  not  an  absolute 
condition  precedent  to  the  discharge  of  the  person  committed.  Ex  parte  XicholUf 
11Q.L.J.  (N.C.),  39. 

Release. — The  sheriff  in  New  South  Wales  is  not  entitled  to  order  the 
release  of  a  person  attached  for  contempt;  McKnight  v.  McKnight,  20  W.N. 
(N.S.W.),  65. 

Judjrmentto  2.  A  judgment  OF  Order  requiring  any  person  to  abstniti  from 

abstain  from  any  t  /.  ,  i  .        i 

act.  doing  any  act  may  be  enforced  by  committal. 

Cf  ,  E.  Or.  42, 

r.  7.  As  to  committal  for  contempt,  see  note  to  Jtul,  Act,  sec.  24,  tntpra,  p.  96; 

Or.  43  ;  as  to  application  for  committal  being  made  by  motion  upon  notice,  see 

r.  6,  infra. 

Undertakings.  3  An  undertaking  to  do  any  act  other  than  the  payment  of 

Q.  Or.  47,  r.  8.  money  to  some  person  may  be  enforced  in  the  same  manner  as  a  judg- 
ment requiring  a  person  to  do  an  act,  and  an  undertaking  to  abstain 
from  doing  an  act  may  be  enforced  in  the  same  manner  as  a  judgment 
requiring  a  person  to  abstain  from  doing  an  act. 

In  the  case  of  non-performance  of  an  undertaking  to  pay  money 
to  any  person,  the  Court  or  a  Justice  may  make  an  order  for  payment 
of  the  money,  which  may  be  enforced  in  the  same  manner  as  a  judg- 
ment for  the  recovery  of  money. 
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As  to  a  Bolicitor  failing  to  enter  an  appearance  pursnant  to  an  undertaking, 
see  Or.  9,  r.  9.  In  Darleyv.  Hyman,  15N.S.W.L.R.  (L.),  189,  it  was  held  that  if  an 
attorney  gives  an  undertaking  to  enter  an  appearance,  and  does  not  appear,  the 
Court  will  attach  him,  even  though  he  has  given  the  undertaking  without  the 
authority  of  the  defendant.  An  attorney,  having  given  the  undertaking  but  failed 
to  appear,  was  ordered  to  enter  an  appearance ;  Squires  v.  Weeks,  9  W.N. 
(N.S.W.),  122. 

2.  Attachment. 
4.  A  writ  of  attachment  shall  not  be  issued  without  the  leave  Application  for 

leave  toiatae 

of  the  Coui*t  or  a  Justice,  to  be  applied  for  on  notice  to  the  party  writ  of 

*^^  *        "^   attachment. 

against  whom  the  attachment  is  to  be  issued.  e.  or.  44,  r.  2. 

As  to  return  of  writ,  see  Or.  44,  r.  4 ;  a  party  who  fails  to  comply  with  an 
order  to  answer  interrogatories  or  discovery  or  inspection  is  liable  to  attachment ; 
Or.  26,  r.  19 ;  as  to  attachment  of  solicitor,  tfe.,  r.  21. 


5.  In  the  case  of  non-performance  of  an  undertaking,  the  Court  ^"/^  "{JJy'"'** 
or  a  Justice  may,  in  the  first  instance,  instead  of  directing  the  issue  of  fs^e'^of^writ. 


a  writ  of  attachment,  make  a  peremptory  order  for  the  performance  of  Q.  or.  5S,  r.  4. 
the  act  undertaken  to  be  done. 

S.  Committed, 

6.  Applications  for  committal  for  disobedience  to  a  judgment  or  ^^\*^"tuL 
order  requiring  a  person  to  abstain  from  doing  any  act  shall  be  made  Q.  or.  68,  r.  c. 
by  motion  upon  notice,  which  must  be  served  personally,  unless  the 

Court  or  a  Justice  authorizes  substituted  service. 

As  to  judgment  or  order  requiring  person  to  abstain  from  doing  any  act, 
being  enforced  by  committal,  see  r.  2,  nupm ;  as  to  committal  for  contempt,  see 
Or.  43  :  as  to  personal  service,  see  Or,  47. 

7.  The  provisions    of  Order   XLIII.    relating    to    committal  appiy.'"^"'*  ^ 
for  contempt  of  Court  shall  apply  to  applications  for  committal,  and  to  Q.  Or  53,  r.  8. 
persons  committed,  for  disobedience  to  judgments  or  orders. 

ORDEU     XXX  VI. 

Actions  by  and  against  Firms  and  Persons  carrying  on  Business 
IN  Names  other  than  their  own. 

1.  Any  two  or  more  persons  claiming  or  being  liable  as  partners  gainst  flmw^^ 
and  carrying  on  business  within  the  Commonwealth  may  sue  or  be  coramomveaith. 
sued  in  the  name  of  the  respective  firms,  if  any,  of  which  they  were  <-'-  e.  or.  48a, 
partners  at  the  time  of  the  accruing  of  the  cause  of  action. 

As  to  applications  of  this  order  to  actions  between  co-partners,  see  r.  11, 
iv/ra  ;  against  a  person  trading  as  a  firm,  see  r.  12,  infra  ;  as  to  disclosure  and 
order  for  disclosure  of  partners'  names  and  addresses,  see  rr.  2,  4,  infra  ;  as  to 
service,  see  r.  5,  infra  ;  as  to  appearance,  see  rr.  7,  8,  ir^fra. 
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Partners  out  of  the  jurisdiction  cannot  be  sued  in  the  name  of  the  firm ; 
Alfred  Shaw  d:  Co.  Ltd.  v.  Drake  and  Stvbhs,  8  Q.L.J.,  12 ;  Sharp  v.  BaU  onrf 
EllU,  19  V.L.R.,  459. 

Where  an  individual  sues  in  the  name  of  the  firm  under  which  he  trades, 
such  proceeding  is  an  irregularity  only,  and  can  be  amended  under  Or.  70  (Vic), 
cf.  Or.  49,  r.  5,  et  seq.  ;  Baxter  dr  Co,  v.  Hill  and  Christie  22  V.L.R.,  226.  The 
Registratit/ii  of  Fir m^  Act  1892  does  not  enable  an  individual  to  bring  an  action  in 
his  firm  name,  if  he  could  not  do  so  before  the  passing  of  the  Act  ;  per  Hood,  J., 
C.  W.  Baxter  d:  Go.  v.  Hill  and  Christie,  17  A.L.T.,  at  p.  333. 

Disclosure  of  2.  When  partners  sue  in  the  name  of  their  firm,  the  plaintiffs 

partneiV  names.  *^  '  ^ 

Cf.,E.  Or.  48a,    OF  their  solicitor  shall,  on  demand  in  writing  by  or  on  behalf  of  any 

r.  2. 

defendant,    forthwith   declare   in    writing   the   names   and   places'  of 

residence  of  all  the  persons  constituting  the  firm  in  whose  name  the 

action  is  brought ;  and  if  the  plaintiffs  or  their  solicitor  fail  to  comply 

with  the  demand,  all  proceedings  in  the  action  may  be  stayed  upon 

such  terms  as  the  Court  or  a  Justice  directs. 


Action  to 
continue  in 
name  of  Arm. 

Cf.,  E.  Or.  48a, 
r.  2. 


Order  for 
disclosure. 

Cf.,  E.  Or.  4i<a, 
r.  1. 


Service. 

Of.,  E.  Or.  48a, 
r.  3. 


3.  When  the  names  of  the  partners  are  declared,  the  action 
shall  proceed  in  the  same  manner,  and  the  same  consequences  in  all 
respects  shall  follow,  as  if  they  had  been  named  as  the  plaintifis  in  the 
originating  proceeding.  But  all  the  proceedings  shall,  nevertheless, 
continue  in  the  name  of  the  firm. 

4.  In  any  case  in  which  partners  sue  or  are  sued  in  the  name  of 
their  firm  under  Rule  1  of  this  Order,  any  party  to  the  cause  may 
apply  to  a  Justice  for  an  order  directing  that  a  statement  of  the  names 
and  addresses  of  the  persons  who  were,  at  the  time  of  the  accruing  of 
the  cause  of  action,  partners  in  the  firm,  shall  be  furnished  in  such 
manner,  and  verified  on  oath  or  otherwise,  as  the  Justice  directs. 

A  plaintiff  sued  the  firm  of  George  Alexander  &  Co.  An  appearance  was 
entered  by  T.  D.  Kneen  as  one  of  the  partners  of  the  above-named  firm  of  George 
Alexander  &  Co.  An  order  was  made  that  the  defendant,  Kneen,  should  disclose 
on  oath  the  names  of  his  partners.  He  disclosed  a  name  of  George  Alexander  and 
stated  the  partnership  had  been  dissolved.  The  plaintiff  was  allowed  to  amend 
his  writ  by  inserting  before  the  words  George  Alexander  &  Co.,  the  words  **  George 
Alexander  and  Thomas  Daniel  Kneen  trading  as,"  &c.  ;  Brundell  v.  Alexander  <i' 
Co.,  8  A.L.T.,  65. 

5.  When  persons  are  sued  as  partners  in  the  name  of  their  firm 
under  Rule  1  of  this  Order,  the  originating  proceeding  shall  be  served 
either  upon  some  one  or  more  of  the  partners,  or  at  the  principal  place, 
within  the  Commonwealth,  of  the  business  of  the  partnership  upon 
some  person  having  at  the  time  of  service  the  control  or  management 
of  the  partnership  business  there ;  and,  subject  to  these  Rules,  such 
service  shall  be  deemed  good  service  upon  the  firm  whether  any  of  the 
members  thereof  are  beyond  the  Commonwealth  or  not.      Provided 
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that  in  the  case  of  a  partnership  which  has  been  dissolved  to  the 
knowledge  of  the  plaintiff  before  the  commencement  of  the  action,  the 
originating  proceeding  shall  be  served  upon  every  person  within  the 
Commonwealth  sought  to  be  made  liable. 

As  to  delivery  to  person  served  of  notice  of  the  character  in  which  he  is 
served,  see  r.  6,  infra  ;  as  to  appearance,  see  rr.  8,  9  ;  as  to  service  of  originating 
proceedings  generally,  see  Or.  7. 

Action  against  H.  and  K.  who  were  partners  upon  a  cheque  drawn  by  them. 
They  were  not  sued  in  the  name  of  the  firm,  but  aa  joint  contractors.  The  writ 
was  served  upon  the  manager  of  the  two  partners.  The  service,  which  was  defective 
under  sec.  19  of  the  Instruments  and  Securities  StatiUe  1864  (Vic),  was  treated  by 
K.  as  good  service,  and  he  took  steps  to  defend  the  action.  H.  was  out  of  the 
jurisdiction,  and  so  was  not  served.  Application,  in  Chambers,  by  K.  that  all 
further  proceedings  against  him  should  be  stayed  until  the  writ  was  served  upon 
H.,  and  he  had  appeared,  or  judgment  had  been  signed  against  him.  Held,  per 
Higinbotham  J.,  that  K.,  having  accepted  the  service,  was  in  no  better  position 
than  he  would  have  been  in,  if,  under  the  old  procedure,  he  had  been  sued  alone 
for  a  debt  jointly  due  by  him  and  another  person,  in  which  he  could  only  have 
compelled  the  joinder  of  the  other  contracting  party,  by  giving  the  plain  tiff  a  better 
writ ;  that  under  the  new  Rules,  even  this  limited  right  is  taken  away,  for  under 
Or.  16,  r.  6  (Vic),  a  plaintiff  is  at  liberty  to  join  one  or  more  only  of  the  parties 
liable,  and,  under  r.  4  of  the  same  Order,  judgment  may  be  signed  against  one  or 
more  defendants,  who  may  be  found  to  be  liable,  without  amendment ;  application 
dismissed  with  costs ;  Oriental  Bank  v.  ffaUtead,  6  A.L.T.,  30. 

6.  W  hen  persons  are   sued   as   partners,  and   the   originating  Notice  in  what 
proceeding  is  served  as  directed  by  the  last  preceding  Rule,  there  shall  ^^  e  Or  48» 
be  delivered  with  it  to  every  person  upon  whom  it  is  served  a  notice  in  '•  *• 
writing  stating  whether  he  is  served  as  a  partner  or  as  a  person  having 

the  contix)l  or  management  of  the  partnership  business,  or  in  both 
characters.  In  the  absence  of  such  notice,  the  person  served  shall  be 
deemed  to  be  served  as  a  partner. 

7.  When  persons  are  sued  as  partners  in  the  name  of  their  firm,  Appearance  of 
they  shall  appear  individually  in  their  own  names ;  but  all  subsequent  e  or  48a,  r  6. 
proceedings  shall,  nevertheless,  continue  in  the  name  of  the  firm. 

As  to  no  appearance  except  by  partners,  see  r.  8,  infra ;  as  to  conditional 
appearance,  see  r.  9,  infra  ;  as  to  appearance  generally,  see  Or.  9. 

8.  When  a  writ  is  served  under  Rule  5  of  this  Order  upon  a  no  appearance 
person  having  the  control  or  management  of  the  partnership  business,  ^rtnersf 

an  appearance  by  him  shall  not  be  necessary  unless  he  is  a  member  of  ^-  ^''  *^'  *"•  ^• 
the  firm  sued. 

9.  Any  person  served  as  a  partner  under  Rule  5  of  this  Order  Appearance 

...         -  1         .  1  1       •  1         under  protest 

may  enter  a  conditional  appearance,  denying  that  he  is  a  partner,  but  of  person  served 

as  partner. 

such  appearance  shall  not  preclude  the  plaintiff  from  duly  serving  the 
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cf.,  E.  Or.  48ft,  firm  otherwise  than  by  service  upon  him,  and  obtaining  judgment 
against  the  firm  in  default  of  appearance  if  no  partner  enters  an 
appearance  in  the  ordinary  form. 

As  to  the  entry  of  conditional  appearance  generally,  see  Or.  9,  r.  12. 

Execution  of  10.  When  a  judgment  or  order  is  given  or  made  against  a  firm, 

against  a  firm,     execution  may  issue  : — 

Cf.,  E.  Or.  48l^ 

**•  ^  (a)  Against  any   property   of   the   partnership   within   the 

Commonwealth ; 

(b)  Against  any  person  who  has  appeared  in  the  action  in  his 

own  name,  or  who  has  admitted  on  the  pleadings  that  he 
is,  or  who  has  been  adjudged  to  be,  a  partner ; 

(c)  Against  any  person  who  has  been  individually  served,  as 

a  partner,  with  the  wnt  of  summons,  and  has  failed  to 

appear. 
If  the  party  who  has  obtained  the  judgment  or  order  claims  to  be 
entitled  to  issue  execution  against  any  other  person  as  being  a  member 
of  the  firm,  he  may  apply  to  the  Court  or  a  J  ustice  for  leave  so  to  do ; 
and  the  Court  or  Justice  may  give  such  leave  if  the  liability  of  the 
other  person  is  not  disputed,  or,  if  such  liability  is  disputed,  may 
order  that  the  liability  of  that  person  be  tried  in  any  manner  in  which 
any  question  or  issue  of  fact  in  an  action  may  be  tried. 

But,  except  as  against  any  property  of  the  partnership,  a 
judgment  against  a  firm  shall  not  render  liable,  or  release,  or  otherwise 
affect,  any  member  thereof  who  was  beyond  the  Commonwealth  when 
the  cause  was  commenced,  and  who  has  not  appeared  in  the  cause, 
unless  he  has  been  served  within  the  Commonwealth  with  the 
originating  proceeding,  or  the  plaintiff  has  obtained  liberty  to  proceed 
in  the  action  against  him  under  Order  VIII. 

Or.  8  deals  with  service  out  of  the  jurisdiction  in  specified  cases,  and  for 
the  subsequent  proceedings  with  the  leave  of  the  Court  or  a  Justice.  As  to  triil 
of  issues  of  fact,  see  H.C.P.  Act,  sees.  12,  13  ;  Or.  30,  r.  2,  et  stq.  ;  as  to  execu- 
tion, see  H.C.P.  Act,  sec.  26. 

Application  of  11.  This  Order  shall  apply  to  actions  between  a  firm  and  one  or 

Rules  to  actions  .  /»  i        . 

between  more  of  its  members,  and  to  actions  between  firms  having  one  or  more 

oo-partnera.  .  i     i     i  \       t*  v 

E.  Or.  48a,  r.  la  members  in  common,  provided  that  the  fii*m  or  firms  carry  on  business 
within  the  Commonwealth.  But  execution  shall  not  be  issued  in  such 
actions  without  leave  of  the  Court  or  a  Justice,  and  on  an  application 
for  leave  to  issue  execution  all  such  accounts  and  inquiries  may  be 
directed  to  be  taken  and  made,  and  directions  given,  as  are  just. 
As  to  inquiries  and  accounts,  see  Or.  28,  r.  2. 
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As  to  appointment  of  receiver  in  action  for  dissolution  of  partnership,  see 
Orovea  V.  Matthew,  9  Q.L.  J.  (N.C.)..  58 ;  note  to  Or.  37,  r.  12. 

12.  Any  person  carrying  on. business  within  the  Commonwealth  Application  of 

Rules  to  person 

in  a  name  or  style  other  than  his  own  name  may  be  sued  in  that  name  trading  as  a 
or  style  as  if  it  were  a  firm  name ;  and,  so  far  as  the  nature  of  the  case  e.  or.  48a,  r.  ii. 
will  permit,  all  the  Rules  of  this  Order  relating  to  proceedings  against 
firms  shall  apply  to  any  such  case. 

As  to  person  sning  in  firm  name,  see  note  to  r.  1. 

ORDER     XXXVII. 

Inspection    op    Property  :   Interim    Preservation,   Custody,    and 
Management  op  Property  :  Receivers  :  Stop  Orders. 

1.  Interim  Preservation^  Custody ^  and  Management  of  Property, 

1.  The  Court  or  a  Justice  may,  upon  the  application  of  any  inspection, 

,  ,  .  -  detention,  or 

party  to  a  cause  or  matter,  and  upon  such  terms  as  are  just,  make  any  preservation  of 

,  ,  .  .         ,       .  ,  .  .         property  the 

order  that  is  necessary  for  the  inspection,  detention,  or  preservation,  euhjectofan 
of  any  property  or  thing,  being  the  subject-matter  of  the  litigation,  or  e.  or.  so,  r.  3. 
as  to  which  any  question  may  arise  therein,  and  for  any  such  purposes 
may  authorize  any  person  to  enter  upon  or  into  any  land  or  building  in 
the  possession  of  any  party  to  the  cause  or  matt.er,  and  for  any  such 
purposes  may  authorize  any  samples  to  be  taken,  or  any  observation  to 
be  made  or  experiment  to  be  tried,  which  is  necessary  or  expedient  for 
the  purpose  of  obtaining  full  information  or  evidence. 

As  to- applications  relating  to  the  custody,  management,  or  preservation  of 
property  being  made  in  Chambers,  see  Jud,  Act.,  sec.  16  ;  as  to  time  for  making 
the  application,  see  r.  7,  inftn  ;  as  to  application  for  inspection  by  a  jury,  see  r. 
3,  infra ;  as  to  the  preservation  or  interim  custody  of  the  subject-matter  of  a  dis- 
puted contract,  see  r.  4,  infra  ;  as  to  order  for  sale  of  perishable  goods,  see  r.  6, 
infra  ;  as  to  inspection  of  documents,  see  Or.  26,  r.  11,  tt  stq. 

In  a  suit  for  infringement  of  patent,  where  the  defendant  had  applied  for 
a  patent,  the  plaintifif  was  allowed  to  personally  inspect  the  defendant's  patent ; 
Musson  V.  Fletcher,  6  W.N.  (N.S.W.),  159.  Inspection  of  a  mine  was  ordered  in 
Mayor  of  Ballarat  Eofit  y,  VictoHa  United  M,  Co.,  4  V.L.R.  (E.),  10;  Attorney- 
General  v,  Lanaell,  6  V.L.R.  (E.),  134;  see  also  Parker*s  Freehold  v.  Parker^a 
United  Co.,  7  V.L.R.  (E.),  16. 

An  order  for  the  transfer  of  possession  of  property  cannot  be  made  on  an 
interlocutory  motion  for  the  recovery  of  the  property  ;  Royal  Bank  of  Queensland 
V.  Ryan,  8  Q.L.J.,  97  (Griffith,  C.J.). 

2.  Any  Justice  by  whom  any  cause  or  matter  is  heard  or  tried,  J^j^J^^^^**"  ^^ 
with  or  without  a  jury,  or  before  whom  any  cause  or  matter  is  brought  e.  or.  so,  r.  4. 
by  way  of  appeal,  may  inspect  any  property  or  thing  concerning  which 

any  question  arises  therein. 
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Inspection  by  3    The  provisions  of  Rule  1  of  this  Order  as  to  inspection  shall 

Cf.,  E.  Or.  50,     apply  to  inspection  by  a  jury,  and  in  that  case  the  Court  or  a  Justice 

may  make  all  such  orders  upon  the  Marshal  or  other  proper  officer 

as  are  necessary  to  procure  the  attendance  of  the  jury  at  such  time 

and  place,  and  in  such  manner  as  the  Court  or  Justice  thinks  fit. 

The  Court  or  Justice  shall  by  the  order  make  such  provision  as 
to  defraying  the  expenses  of  the  inspection  as  is  just. 

Preaenation  or  4.  Wlien  a  vrinid  facie  case  of  liability  under  a  contract    is 

interim  custody 

of  subject-         established,  the  Court  or  a  Justice  may  make  an  order  for  the   preser- 

matterof  ...  .  ... 

disputed  vation  or  interim  custody  of  the  subject-matter  of  the  litigation,  not- 

Cf.,E.  Or.  50,  withstanding  that  there  is  alleged  as  matter  of  defence  a  right  to  be 
relieved  wholly  or  partially  from  the  liability  ;  or  may  order  that  the 
amount  in  dispute  be  brought  into  Court  or  otherwise  secured. 

As  to  the  time  at  which  an  application  for  such  an  order  may  be  made,  see 
r.  5,  infra  ;  as  to  payment  into  Court,  see  Or.  18. 

Application  5.  An  application  for  an  order  under  the  last  precedinc  Rule 

when  and  how  ^^  r  a 

made.  may  be  made  by  the  plaintiff  at  any  time  ;  and  may  be  made  upon  the 

r.  7.  '     pleadings,  if  his  right  appears  by  the  pleadings  ;  or,  if  there  are  no 

pleadings,   upon  proof  of  the  facts  by  affidavit  or  otherwise  to  the 
satisfaction  of  the  Court  or  a  J  ustice. 

As  to  trial  without  pleadings,  see  Or.  13. 

Order  for  sale  of  6.  The  Court  or  a  Justice  may,  on  the  application  of  any  party 

goods,  &c.  to  a  cause  or  matter,  make  an  order  for  the  sale,  by  any  persons  named 

r.  21.  *     iiJ  the  order,  and  in  such  manner,  and  on  such  terms  as   the  Court  or 

Justice  thinks  desimble,  of  any  goods,  wares,  or  merchandise  being  the 

subject  of  the  cause  or  matter,  or  as  to  which  any  question  arises 

therein,   which  are  of  a  perishable  nature  or  likely  to  be  injured  by 

keeping  them,  or  which   for  any  other  just  and  sufficient  reason  it  is 

desirable  to  have  sold  at  once. 

As  to  time  for  making  application,  see  r.  7)  infra. 
Applications  for  7.  An  application  for  an  injunction  or  receiver,  or  for  an  order 

injunction  or  '  *  " 

receiver  or  for     under  Rule  1  or  Rule  6  of  this  Order,  may  be  made  to  the  Court  or  a 

Order  under  '         -^ 

Rule  1  or  6.        Justice  by  any  party.     An  application  for  an  injunction  or  receiver 
Cf.,E.Or.  60,  ,  ,        .  ,  .  .  ,.       .         • 

r.  6.  may   be  made  either  ex  parte  or  upon  notice.      An  application  for 

an  order  under  Rule  1   or  Rule  6  may  be  made  upon  notice  to  the 

opposite  party  at  any  time  after  the  commencement  of  the  cause,  and, 

if  the  party  making  the  application  is  not  the  plaintiflf,  after  appearance 

by  him. 

As  to  injunctions  against  an  officer  of  the  Commonwealth,  see  Constitution, 
sec.  75  (v.),  supra,  pp.  103,  124  ;  as  to  injunctions  against  a  St^te  and  its  officers, 
see  Jnd.  Act,  sec.  60. 
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Under  the  Judicature  Act,  &a  adopted  in  several  of  the  States,  and  under 
sec  16  (1)  of  the  Equity  Act  1901  (N.S.W.),  an  injunction  may  be  granted  by  an 
interlocutory  order  in  all  cases  in  which  it  appears  to  the  Court  to  be  just  or  con- 
venient. 

Object  of  Interlocutory  Injunction. —"Injunctions  are  of  two  kinds, 
prohibitory  and  mandatory,  both  having  the  same  object.  The  object  of  an  inter- 
loctitor}'  injunction  is  to  preserve  the  property  pending  the  litigation,  so  that  by 
the  acts  of  the  parties  during  the  litigation,  the  property  shall  be  available  to  the 
successful  party  in  the  state  in  which  it  was  ;  in  onher  words  neither  party  shall 
be  injured  by  the  delay  that  is  necessarily  caused  in  the  prosecution  of  the  action 
until  the  hearing.  Prohibitory  injunctions  are  for  restraining  destruction,  and 
restraining  the  person  having  the  property  from  dealing  with  vested  rights,  and 
restraining  him  from  doing  any  injurious  act.  A  mandatory  injunction  is  one  thtit 
orders  a  party  to  do  something.  Now  I  see  no  reason  why  the  same  principle 
which  applies  to  the  one  should  not  apply  to  the  other,  namely,  the  preservation 
of  the  rights  until  the  hearing."  Per  Harding,  J.,  Emmott  v.  Qvtnisland  Mercan- 
tilt  Co.  Ltd.,  4  Q.L.J.,  at  p.  168. 

Prima  Facie  Case. — **  On  a  motion  for  an  interlocutory  injunction  all  that 
the  plaintiff  has  to  make  out  is  a  fair  primd  facie  case.  If  he  satisfies  the  Court 
that  he  has  a  fair  question  to  raise,  then  the  Court  may  in  its  discretion  impose 
such  a  reasonable  and  necessary  restraint  as  will  prevent  the  mischief  apprehended 
and  preserve  the  rights  of  the  plaintiff  until  the  hearing.  It  is  not  necessary  that 
it  should  be  clear  that  the  plaintiff  will  succeed  at  the  trial,  if  there  is  ground  for 
supposing  that  relief  may  be  given."  Per  Chubb,  J.,  Alien  cfc  Som  Ltd.  v.  Clifton, 
(1902)  S.R.  (Q.),  at  p.  175.  Where  a  primA  facie  case  was  not  established  on  the 
affidavits,  it  was  held  on  appeal  that  the  Judge  was  right  in  refusing  to  extend  an 
injunction  ;  Little  v.  Welsh,  4  W.A.L.R.,  5. 

(iENKNAL  Principles. — The  granting  of  an  interlocutor^'  injunction  is  in  the 
discretion  of  the  Court,  which  will  consider  the  balance  of  convenience  in  granting 
or  refusing  it,  and,  unless  it  is  clearly  shown  that  the  plaintiff  is  in  the  right,  will 
refuse  such  an  injunction;  Atkinson  v.  Moss,  14  V.L.R.,  146.  The  principle  on 
which  the  Court  acts  in  granting  interlocutory  injunctions,  is  to  consider  on  which 
side  the  balance  of  inconvenience  most  presses  ;  Williams  v.  Ryan,  8  A.L.T.,  49. 
Where,  by  the  granting  of  an  interlocutory  injunction  irreparable  mischief  would 
be  done  to  a  defendant,  who  may  at  the  trial  be  able  to  show  that  an  injunction 
ought  not  to  be  granted  against  him,  the  Court  will  refuse  the  interlocutory 
injunction  ;  Atkinson  v.  Moss,  14  V.L.R.,  146.  In  an  action  of  ejectment  and  for 
a  perpetual  injunction  to  restrain  trespass  an  interlocutory  injunction  will  not  be 
granted  unless  some  urgency  is  shown,  or  it  is  shoM'n  that  irreparable  damage  will 
be  done  if  the  application  be  not  granted  ;  Metropolitan  Rank  Ltd.  v.  Chnstensen, 
21  V.L.R.,  288. 

In  considering  a  motion  for  an  injunction,  the  Court  will  not  disregard  a 
plaintiff's  rights  because  the  infringement  is  small,  nor  will  it  consider  the  public 
benefit  that  would  accrue  from  the  act  sought  to  be  restrained  as  of  paramount 
importance ;  Brooks  v.  The  Queen,  10  V.L.R.  (E.),  at  p.  110. 

It  does  not  follow  that  a  party  having  a  legal  right  may  enforce  it  by 
injunction.  His  conduct  may  in  many  ways  deprive  him  of  the  right  to  such  a 
remedy  especially  where  the  obtaining  of  an  ez  parte  injunction  is  stopped  without 
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having  been  beard.  Courts  of  Equity  are  anxious  to  require  a  full  disclosure  of 
facts  which  may  become  material,  and  discharge  with  costs  orders  improperly 
obtained,  although  ultimately  the  facts  suppressed  may  not  be  material.  It  is  a 
question  of  the  general  policy  of  Court  and  not  of  the  merits  between  the  parties. 
A  subject  upon  which  Courts  are  specially  anxious  for  information  is  the  precise 
time  at  which  the  plaintiff  or  his  agents  became  aware  of  the  threatened  injury  ; 
Adelaide  Steamship  Co.  v.  Martin,  5  V.L.R.  (E.),  45. 

Where  a  defendant  has  been  illicitly  pirating  matter  from  the  plaintiff's 
periodical  the  Court  should  do  more  than  merely  restrain  the  repetition  of  such 
copying,  and  should  extend  the  injunction  to  such  copying  as  may  be  reasonably 
expected  thereafter;  Wilson  v.  Luke,  1  V.L.R.  (E.),  127,  followed;  Trade 
Auxiliary  Co.  v.  Afiddlesborough  and  District  Tradesmen's  Protection  Association, 
40  Ch.  D.,  425 ;  and  Cate  v.  Devon  and  Exter  Consti.  News,  Co.,  40  Ch.  D.,  50*3, 
commented  upon  ;  Hall  v.  Whittington  tk  Co.,  18  V.L.R.  525.    See  also  r.  10,  in/ro. 

Though  a  man  who  has  been  employed  by  a  firm  of  established  reputation 
has  a  right,  on  setting  up  an  independent  business,  to  make  known  to  the  public 
that  he  has  been  with  that  firm,  yet  he  must  take  care  not  to  do  so  in  a  way 
calculated  to  lead  the  public  to  believe  that  he  is  carrying  on  the  business  of  the 
old  firm  or  that  he  i«  in  any  M'ay  connected  with  it.  He  must  not  mislead  the 
public  to  the  detriment  of  his  former  employers,  or  use  any  means  whereby 
purchasers  may  be  induced  to  believe  that  his  wares  are  really  those  of  another 
person  ;  Garde  v.  Mitchell,  17  V.L.R.,  209. 

The  Court  of  Appeal  may,  pending  an  appeal  to  the  Full  Court,  grant  an 
injunction  to  restrain  the  defendants  in  an  action  from  selling  or  mortgaging  land 
the  subject  of  tlie  action  ;  Rismondo  v.  Rismondo,  12  V.L.R.,  101. 

Acquiescence. — Plaintiffs  sought  an  injunction  to  restrain  defendants  from 
allowing  water  from  their  drive  to  pass  into  and  flood  that  of  plaintiffs\  Htldj 
that  having  regard  to  the  plaintiffs'  long  acquiescence  in  defendants'  works,  against 
which  they  did  not  seem  to  have  remonstrated  during  much  of  their  progress,  and 
the  defendants'  outlay,  "such  injunction  would  not  be  granted  ;  Broadbent  v.  Mar- 
shall, 2  W.  &  W.  (E.),  115.  As  to  acquiescence  and  delay,  see  also  XevaStearine 
Go.  v.  Mowling,  9  V.L.R.  (E.),  98.  The  right  to  interlocutory  relief  may  be  lost 
by  acquiescence  or  conduct,  even  though  such  acquiescence  or  conduct  would  not 
be  a  bar  at  the  trial ;  Atkinson  v.  Moss,  14  V.L.R.,  146.  For  circumstances  under 
which  a  plaintiff  was  held  to  have  lost  by  acquiescence  his  right  to  an  inter- 
locutory injunction  to  restrain  a  breach  of  a  restrictive  agreement  of  personal 
service,  see  Bapty  v.  Waldorf,  19  W.N.  (N.S.W.).  73. 

Delay. — Where  a  bill  was  filed  in  December,  1878,  answer  delivered  Ist 
February,  1879,  and  motion  for  injunction  brought  in  July,  1879,  an  injunction 
was  refused  on  the  ground  of  delay  in  bringing  the  motion ;  Chinn  v.  Thomas,  5 
V.L.R.  (E.),  188. 

Intbrest  Transferred. — Where  it  appeared  by  the  uncontradicted  affi- 
davit of  a  defendant,  sought  to  be  enjoined,  that  he  had,  before  suit,  parted  with 
all  his  interest  in  the  land  in  question  in  the  suit,  a  motion  for  an  injunction  was 
dismissed ;  Newington  Freehold  0,M.  Co.  v.  Harris,  3  W.W.  &  a'B.  (E.),  174. 
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Past  Injuries. — Injunctions  are  not  granted  with  reference  to  accomplished 
injurifts  ;  Bonshaw  Freehold  Q.M.  Co.  v.  Prince  of  Wales  Co.,  5  W.  W.  &  a'B.  (E.), 
154. 

NoN-RETR08PEC?TiVE.— An  Injnnctiou  i«  not  to  be  interpreted  retrospectively 
unless  its  terms  clearly  require  it;  Mtdrahy  v.  Walhalla  G.M.  Co.,  5  W.W.  & 
VB.  (E.),  103. 

Practice. — As  to  tlie  practice  in  New  South  Wales  with  respect  to 
injunctions,  see  i?icA,  Newham  and  Harvey ,  Practice  in  Equity,  p.  16. 

In  Victoria  an  application  by  summons  for  an  injunction  may  be  made  before 
entry  of  appearance,  without  leave  of  the  Court  or  Judge  ;  Skinner  v.  AttHtralian 
and  British  d:c.  Co.,  10  A.L.T.,  226. 

Simhle  the  Court  in  Queensland  will  not  grant  an  interlocutory  injunction 
ex  parte  on  the  application  of  the  plaintiff  after  the  defendant  has  appeared, 
except  in  cases  of  extreme  urgency;  Woolfe  v.  Allan  and  Sons  Ltd.,%  Q.L.J. 
(N.C.),  15. 

A  plaintiff  in  an  action  for  an  injunction  cannot  obtain,  on  an  application 
for  an  interlocutory  injunction,  all  the  relief  sought  by  the  action  ;  Emmott  v. 
Queensland  Mercantile  Co.  Ltd.,  4  Q.L.J.,  166. 

On  a  motion  for  an  injunction  to  restrain  the  defendant,  her  agents,  &c., 
until  the  hearing  of  the  action  from  selling  or  transferring  an  agricultural  farm  to 
any  person  other  than  the  plaintiff,  and  from  delivering  or  authorizing  the  delivery 
to  any  person  other  than  the  plaintiff  of  any  deed  of  grant  or  other  document  of 
title  relating  to  land,  Griffith,  C.J.,  granted  the  injunction,  and,  in  the  course  of 
the  hearing,  made  the  following  remarks  in  reference  to  the  practice  to  be 
followed  in  Queensland  on  applications  for  injunctions  : — **  Motions  for  injunctions 
should  be  made  by  counsel  in  order  of  seniority,  and  should  not  be  set  down  on 
the  paper.  If  the  injunction  is  the  only  relief  sought,  the  motion  may  be  taken 
at  the  trial  during  the  hearing  "  ;  Shailer  v.   Williamson  (1902),  Q.VV.N.,  8. 

According  to  the  Queensland  practice,  an  interim  injunction  expires  at  the 
time  stated  therein.  If  it  is  desired  to  continue  the  interim  injunction  for  a 
longer  period,  another  application  should  be  made.  The  application  for  injunc- 
tion in  Queensland  is  made  by  notice  of  motion,  which  notic*j  of  motion  has  to  be 
served  two  clear  days  before  the  hearing.  If,  however,  no  appearance  has  been 
entered  in  the  action,  service  may  be  effected  by  posting  the  notice  of  motion  in 
the  registry  for  two  clear  days  (cf..  Or.  47,  r.  6) ;  pfr  Griffith,  C.J.,  Broadhursl 
V.  NicoU  (1902),  Q  W.N.,  21. 

As   to   appeals  from  the  discretion  of  a  Judge  in  granting  or   refusing  an 
injunction,  see  Broadfoot  v.  Foxwell,  7  Q.L.J.,  4. 

8.   When  an  application  is  made  before  trial   for  an  injunction  Early  trial  of 
or  other  order,  and  it  appears  to  the  Court  or  Justice  that   the  matter  ^^  ^  ^^  .^ 
in  contix>versy  in  the  cause  can  be  most  conveniently  dealt  with  by  an  *'*  ^^ 
early  trial,   without  first  going  into  the  whole  merits  on  affidavit  or 
other  evidence  for  the  purposes  of  the  application,  the  Court  or  Justice 
may,   subject  to  the  right  of  either  party  to  demand  a  jury,  make  an 
order  for  such  trial  accordingly,  and  may  direct  the  trial  to  be  had  at 
any  time  or  place,  and  in  any  manner  in  which  a  cause   may  be   tried, 


Digitized  by  VjOOQIC 


366  INJUNCTION.  H.C  Rules. 


and  in  the  meantime  may  make  such  order  as  the  justice  of  the  case 

requires. 

Parties  are  not  entitled  as  of  right  to  a  jury,  see  H.C.P.  Act,  sec.   12 ;  see 
also  Or.  30,  r.  2. 

9.  When  an  action  is  brought  to  recover  specific  property  other 

reccrJery^of         ^^^^^   land,    and  it  appears  from   the  pleadings,   or,   if    there  are  no 

property,  other   pleadings,  it  is  made  to  appear,  by  affidavit  or  otherwise,  to  the  satis- 

8ubjec^"to  lien,    faction  of  the  Court  or  a  Justice,  that  the  party  from  whom  recovery 

Cf   E  Or  .50      ^^  sought  does  not  dispute  the  title  of  the  party  seeking  to  recover  the 

'•  ^'  property,  but  claims  to  retain  it  by  virtue  of  a  lien,  or  otherwise  as 

security  for  any  sum  of  money,   the  Court  or  a  Justice  may  at  any 

time  order  that  the  party  claiming  to  recover    the   property  be  at 

liberty  to  pay  into  Court,  to  abide  the  event  of  the  action,  the  amount 

of  money  in  respect  of  which  the  lien  or  security  is  claimed,  and  such 

further  sum,  if  any,   for  interest  and  costs  as   the  Court  or  Justice 

directs,  and  that,  upon  such   payment  into  Court  being   made,   the 

property  claimed  shall  be  given  up  to  the  party  claiming  it. 

As  to  trial  without  pleadings,  see  Or.  13. 

Injunction  10.  In  any  action  in  which  an  injunction  has  been  or  might 

repetftionof       have  been  claimed,  the  plaintiflF  may,  before  or  after  judgment,  apply 

wrongful  act  or  ...  •ii<.i 

breach  of  for  an  injunction   to  restrain  the  defendant  or  respondent  from  the 

nontract. 

E.  Or.  60  r.  12.  »*epetition  or  continuance  of  the  wrongful  act  or  breach  of  contract 
complained  of,  or  from  the  commission  of  any  injury  or  breach 
of  contract  of  a  like  kind  relating  to  the  same  property  or  right,  or 
arising  out  of  the  same  contract;  and  the  Court  or  a  Justice  may 
grant  the  injunction,  either  upon  or  without  terms,  as  may  be  just. 
See  Hall  v.   Whiltinglon,  18  V.L.R.,25,  cited  p.  364,  supra. 

Damages  for  11.  Every  interlocutory  order  for  an  injunction  shall  contain  an 

injunction  i  i  .         i         i  i  .  .     •  i  i 

wrongly  Undertaking  by  the  party  at  whose  instance  it  is  granted  to  pay  to  the 

t^.  Or.  58,  r.  12.    Opposite  party  any  damages  which  such  opposite  party  may  sustain  by 

reason  of  the  injunction,  and   which   the  Court  or  Justice  thinks  he 

ought  to  pay. 

An  application  for  an  order  for  payment  of  such  damages  shall 
be  made  by  motion,  and  the  damages  may  be  ordered  to  be  assessed  in 
any  manner  in  which  damages  may  be  assessed  in  an  action. 

As  to  assessment  of  damages  iu  au  action  by  writ  of  inquiry,  see  Or.  30,  r. 
2o,  et  seq.  ;  as  to  enforcing  undertaking,  see  Or.  35,  r.  3. 

^.  Receivers, 
Receivers—  12.  When  an  order  is  made  directing  a  receiver  to  be  appointed, 

Security  by  and  .  i  i       .  ■ 

allowance  to.      the  person  to  be  appointed  shall    unless  otherwise  ordered,   first  give 
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security,  to  be  approved  by  the  Court  or  Justice  and  taken  before  the  Fonn  of 
Registrar  or  a  commissioner  for  affidavits,  duly  to  account  for  what  he  ^j,  e.  or.  so, 
shall   receive  as  such  receiver,  and  to  pay   the  same  as  the  Court  or  '" 
Justice  shall  direct ;  and   the  person  so  to  be  appointed  shall,   unless 
otherwise  ordered,  be  allowed  a  proper  salary  or  allowance. 

As  to  appointment  of  receiver  on  application  at  Chambers,  see  Jwi.  Act, 
sec.  16  ;  as  to  duty  of  receiver  or  manager  in  possession  of  property  in  managing 
and  dealing  therewith,  see  H.C.P.  Act,  sec.  29 ;  as  to  liability  of  receiver  or 
manager  to  be  sued  without  leave  of  the  Court,  t6.,  sec.  30  ;  as  to  time  for  appli- 
cation for  appointment,  see  r.  7,  supra ;  as  to  security  generally,  see  Or.  25. 

Under  the  Judicature  Act  as  adopted  in  several  of  the  States,  and  under 
sec.  16  (1)  of  the  Equity  Act  1901  (N.S.VV.),  a  leceiver  may  be  appointed  by 
interlocutory  order  in  all  cases  in  which  it  appears  to  the  Court  to  be  just  or 
convenient  that  an  order  should  be  made. 

As  to  the  practice  in  New  South  Wales  with  respect  to  receivers  generally, 
see  Jiichy  Newham  and  Harmy,  Practice  in  Equity,  pp.  16,  19,  20. 

As  regards  execution  the  judgments  of  the  High  Court  may  be  enforced  in 
in  the  States  by  the  same  remedies  as  are  allowed  in  like  cases  in  tlie  Supreme 
Courts  of  the  States  ;  H.C.P.  Act,  sec.  26. 

In  an  application  for  the  appointment  of  a  receiver,  the  Judge  before  whom 
the  application  is  made,  may  have  regard  to  the  amount  of  the  debt  claimed,  the 
amount  which  may  probably  be  obtained  by  the  receiver,  and  the  probable  costs 
of  his  appointment,  in  arriving  at  a  conclusion  whether  it  is  **  just  or  convenient" 
that  the  order  should  be  made  ;  Sandford  v.  King,  26  V.L.R.,  387. 

It  is  just  and  convenient  to  appoint  a  receiver  to  receive  a  judgment 
debtor's  interest  in  an  intestate  estate,  even  before  administration,  in  order  to 
deprive  the  judgment  debtor  of  the  opportunity  of  making  away  with  his  interest 
in  the  estate ;  Bank  of  Austi-alasia  v.  Whitehead,  24  V.L.R.,  308. 

In  New  South  Wales  the  Court  of  Equity  will  not  appoint  a  receiver  of  an 
equitable  execution  where  the  judgment  creditor  can  issue  execution  against  such 
interest  at  law  under  5  Vic,  No.  9,  sec.  31  ;  Hewy  Bull  <l?  Co.  v.  Murphy,  21 
N.S.  W.L.R.  (E.),  1.  Before  granting  equitable  execution  the  Court  must  be 
satisfied  that  the  plaintiff  has  tried  all  he  can  to  get  satisfaction  at  law,  and  that 
means  that  he  must  do  all  he  can  in  Victoria  to  get  satisfaction  of  his  judgment ; 
Etterahankx.  Jiussell,  Q  A.h.T.,  140.  Where  the  applicant  for  a  receiver  states 
in  his  affidavit  that  he  has  made  inquiries  and  can  find  no  legal  assets  to  satisfy 
the  judgment  debt,  he  has  satisfied  the  onus  which  is  on  him,  of  showing  that  he 
has  exhausted  all  legal  remedies  to  recover  his  judgment,  and  under  such  circum- 
stances it  is  not  necessary  for  him  to  have  taken  out  a  writ  of  fi.  Ja.  ;  Bank  of 
Australasia  v.  Whitehead,  24  V.L.R.,  308.  In  New  South  Wales  the  Court  of 
Equity  can  appoint  a  judgment  creditor  as  receiver  of  a  sum  of  money  in  the 
Equity  Court  payable  to  the  judgment  debtor;  Church  v.  Arnold,  (1902),  S.R. 
(Eq.)  (N.S.W.),  127.  In  an  action  for  the  winding  up  of  a  partnership  an  interim 
injunction  was  granted  to  restrain  tiie  disposal  of  assets  of  the  partnership  by  one 
partner,  and  the  person  threatening  to  dispose  of  the  assets  and  a  third  person 
were  appointed  joint  receivers  ;  Shanh  v.  Hhauks  {1902),  Q.W.N. ,  59.     When  the 
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purchaser  of  certain  real  estate  delayed  registration  of  the  transfer  with  the  Tiew 
of  defeating  the  right  of  his  jndgment  creditor  to  execution  against  the  land, 
a  receiver  was  appointed  to  receive  the  rents  and  profits  of  the  land,  without 
prejudice  to  the  rights  of  any  prior  encumbrances  ;  Moaman  v.  Sacht,  2  Q.L.  J.,  57. 

In  an  action  for  dissolution  of  partnership,  it  being  shown  on  the  ex  parte 
application  of  the  plaintiff  before  appearance  was  entered  that  the  circumstaiices 
were  urgent,  an  interim  receiver  was  appointed  for  fourteen  days,  with  leave  to 
give  notice  of  motion  for  the  appointment  of  a  receiver  until  the  hearing  of  the 
action,  the  plaintiff  undertaking  to  abide  by  any  order  which  the  Court  might 
make  as  to  damages  or  otherwise  ;  Groves  v.  Matheu^  8  Q.L.J.  (N.C.),  58. 

On  the  application  for  the  appointment  of  a  receiver,  evidence  as  to  the 
personal  fitness  of  the  proposed  receiver,  and  of  his  willingness  to  act,  should  be 
given ;  Fleming  v.  Booth,  1  S.C.R.  (Q.),  32. 

An  application  to  the  Court  by  the  receiver  of  a  firm  for  leave  to  commence 
an  action  may  be  made  ex  parte  ;  Dyson  v.  Jack,  16  A.L.T.,  1. 

The  Court  has  power  to  grant  leave  to  serve  notice  of  motion  for  the 
appointment  of  a  receiver  upon  the  defendant  out  of  the  jurisdiction  where  the 
judgment  in  the  action  had  been  regularly  obtained  within  the  jurisdiction,  and 
the  defendant  had  been  personally  served  with  the  writ  within  the  jurisdiction, 
and  where  the  property  in  respect  of  which  a  receivership  is  asked  for  is  also 
within  the  jurisdiction  ;  English  Scottish  d*c.  Bank  v.  Hohauy  24  V.L.R.,  451. 

Where  money  ha«  been  deposited  in  a  bank  by  a  receiver  appointed  by  the 
Court  in  an  action,  this  does  not  constitute  such  money  Crown  money  bo  as  to 
entitle  the  Crown  to  priority  over  the  other  creditors  of  the  bank  in  winding  up 
proceedings.  The  appointment  of  a  receiver  does  not  change  the  occupation  of 
the  estiite,  but  by  it  a  mode  of  management  is  directed  by  the  Court  through  its 
officer  as  a  common  agent  for  all  parties  to  the  litigation  ;  McMeckan  v.  Aitkcn, 
17  A.L.T.,  27  ;  see  also  Queen  v.  Bank  of  Victoria,  17  A.L.T.,  IS. 


Where  reoeiver  13.  When  a  judgment  or  order  is  pronounced  or  mode  in  Court 

appointed  in 

cfourt.  by   which  a  person  therein   named  is  appointed  to   be   receiver,   the 

into  cJumibers  Couft  may  adjourn  the  cause  or  matter  to  Chambers,  in  order  that  the 
E.  Or^sTr^iV  P®**^^^  named  as  receiver  may  give  security  as  in  the  last  preceding 

Rule  mentioned,  and  may  thereupon  direct  such  judgment  or  order  to 

be  drawn  up. 

3.  Stop  Orders. 
Order  to  prevent  14.  Any  person  claiming  to  be  entitled  to  or  to  have  a  charge 

payment  upon  any  moneys  or  securities  standing  to  the  credit  of  a  cause  or 

to  applicant.       matter  in  Court  may  apply  to  the  Court  or  a  Justice  for  an  order  to 

Cf.,  E.  Or.  46,  ,  />         1  P  .1 

r.  12.  prevent  the  payment  or  transfer  thereof  to  any  person  without  notice 

to  him. 

As  to  history  of  stop  orders,  see  Chadwick  v.  Btniutt,  4  V.L.R.  (E.),  227. 
As  to  who  may  obtain  stop  orders,  see  Ware  v.  Ware,  1  V.R.  (E.),  1  ;  Chadwick 
V.  Bennett,  supra;  Qreen  v.  SiUherland,  6  V.L.R.  (E.),  1  ;  as  to  practice  with 
respect  to  stop  orders,  see  Lloyd  v.  Barhat  (1903),  S.R.  (Q.),  86. 


Digitized  by  VjOOQIC 


Op.  XXXVin.  •  STAY.  369 

15.  Notice  of  the   application  must   be  given  to  the  persons  Mode  of 

^^  R  r  application. 

interested  in  such  parts  of  the  moneys  or  securities  as  are  sought  to  be  cf.,  e.  or.  46, 

r  13. 

affected  by  the  order  asked  for,  but  need  not  be  given  to  the  parties  to 

the  cause  or  matter  or  any  other  persons,  unless  they  are  so  interested. 

As  to  procedure  by  auuimons,  see  Or.  40  ;  as  to  service  generally,  see  Or.  47. 

1 6.  The  costs  of  and  occasioned  by  any  such  application  or  order  Costs. 
shall  be  in  the  discretion  of  the  Court  or  Justice.  r/i2^  ^'*  *^' 

As  to  jurisdiction  to  award  costs,  see  Jud.  Act,  sec.  26 ;  as  to  appeal  not 
allowed  without  leave  from  a  decision  with  respect  to  costs,  t&.,  sec.  27 ;  as  to 
costs  generally,  see  Or.  46. 

ORDER  XXXVIII. 
Staying  Proceedings. 
1.  The  Court  or  a  Justice  may,  at  any  time  after  the  institution  General 

1.  f.  1.  .  1  1      authority  to 

of  any  cause  or  matter,  direct  a  stay  of  proceedings,  either  as  to  the  stay- 
whole  cause  or  matter,  or  as  to  any  proceedings  therein,  or  as  to  any       ''    * '' 
proceedings  under  a  judgment  or  order  given  or  made  therein. 

As  to  staying  proceedings  pending  the  giving  security  for  coet^,  see  Or.  25, 
r.  14  ;  as  to  summons  not  operating  as  a  stay  of  proceedings,  unless  stay  included 
therein,  see  Or.  40,  r.  6  ;  as  to  stay  of  proceedings  pending  an  appeal,  see  H.G.P.  Act, 
see.  38  ;  Rules  of  Court,  Part  II.,  sec  I.,  r.  25  ;  »fe.,  sec.  IV.,  r.  19. 

Absence  of  Party. — Proceedings  in  an  action  will  not  be  stayed  for  a  time 
on  the  ground  that  the  defendant  will  be  absent  from  the  colony  ;  James  v.  Parry, 
3  A.L.R.  (C.K.),  17. 

Defect  of  Parties. — A  defect  of  parties,  although  usually  a  matter  of 
amendment  merely,  *may  constitute  a  ground  for  summarily  staying  an  action 
where  the  Court  is  satisfied  that  by  no  possible  amendment  can  the  plaintiff  add 
parties  against  whom  the  action  would  be  maintainable ;  Merry  v.  Fraser,  5 
A.L.R.,  5. 

2.  An  application  to  stay  proceedings  on  the  ground  that  there  stay  of 

,  ,  ,     ,  ,  1.       •  .  .  11  .        proceedings  on 

IS  no  reasonable  or  probable  cause  of  action  or  suit,  or  that  the  action  tn-ound  of  abuae 

of  procedure. 

or  suit  or  proceeding  is  vexatious  and  oppressive,  or  is  an  abuse  of  the  q.  or.  eo.  r.  2. 
procedure  of  the  Court,  may  be  made  at  any  time,  and  whether  the 
plaintiff  does  or  does  not  admit  the  allegations  of  fact,  if  any,  on  which 
the  application  is  founded. 

As  to  striking  out  pleadings,  see  Or.  14,  rr.  30,  31. 

Inuere.xt  Jurisdiction — The  Court  has  inherent  jurisdiction  to  stay 
proceedings  which  are  vexatious  or  oppressive  ;  O'Comwr  v.  PitcairUj  27  V.L.R., 
at  p.  54;  Mc Bride  v.  Gommissio^ier  for  Bailicayx,  Queensland  Dig.,  col.  215. 
"  Every  Court  has  a  discretionary  control  over  its  own  proceedings,  and  can 
restrain  any  abuse  of  them,''  per  Griffith,  C.J.,  Carroll  v.  Jensen^  10  Q.L. J.,  61. 
Grifiith,  C.  J.,  held  that  a  Judge  has  power  to  stay  proceedings  under  a  previous 
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stay  of 
proceedings. 

q.  Or.  60,  r.  8. 


Withdrawing 
juror. 

<^  Or.  60,  r.  4. 


order  in  an  action  if  justice  cannot  otherwise  be  done,  and  accordingly  stayed 
proceedings  under  a  former  order ;  Purceil  v.  Meston,  5  Q.L.J.,  118. 

Former  Action. — Where  the  subject-matter  of  an  action,  even  if  nol 
strictly  res  judicata^  has  been  so  dealt  with  in  former  actions  that,  under  the 
circumstances,  it  would  be  inequitable  to  allow  it  to  be  again  raised,  the  Court, 
in  the  exercise  of  its  inherent  jurisdiction  to  prevent  oppression,  will  stay  the 
action  ;  Merry  v.  Eraser ^  5  A.L.R.,  5. 

Second  Action  out  of  Jorisdiction. — It  is  not  prima  facie  vexatious  of 
a  plaintiff  to  commence  ap  action  here  for  the  same  cause  for  which  there  is  an 
action  pending  in  England  ;  Hollander  v.  McQuade,  12  W.N.  (N.S.W.),  154. 

6.  M.  &  Co.  commenced  an  action  in  New  South  Wales  seeking  foreclosure ; 
the  defendant  in  that  action  subsequently  commenced  proceedings  in  Victoria 
seeking  an  account  and  an  injunction  restraining  G.  M.  &  Co.  from  proceeding  with 
the  litigation  in  New  South  Wales.  On  an  application  for  an  order  directing  th&t 
the  New  South  Wales  action  should  not  be  gone  on  with,  it  was  held  that  the 
balance  of  convenience  was  in  favour  of  the  action  being  tried  in  Sydney,  and  the 
application  was  dismissed  with  costs  ;  Osborne  v.  Goldshorough  Mort  ut  Co.,  4 
A.L.R.  (C.N.),  85. 

EIlection  of  JoRisDicrriON. — Where  two  actions  are  pending  between  the 
same  parties  in  respect  of  the  same  cause  of  action,  one  in  the  Supreme  Court,  and 
the  other  in  the  County  Court,  the  plaintiff  will  not  be  allowed  to  elect  which 
action  should  continue,  but  the  Court  will  decide  the  matter  on  a  consideration  of 
all  the  circumstances ;  O'Connor  v.  Pilcaim,  27  V.L.R.,  53. 

Compromise  of  Action. — Proceedings  in  an  action  were  stayed  on  an  agree- 
ment to  compromise  made  by  the  solicitors  on  behalf  of  the  parties ;  South  Aw- 
tralian  L.  M.  df  A.  Co,  v.  McInneSy  Queensland  Dig.,  col.  215 ;  cf.,  also  Stcain  v. 
Reynolds,  21  V.L.R.,  150.  In  Valtw.  Ka/e,  5  A. L.R.  (C.N. ),  65,  an  application 
was  granted  directing  a  stay  of  the  action,  and  direction  made  that  the  plaintiff 
execute  and  carry  out  an  agreement  of  compromise.  In  Victoria  it  has  been 
held  that  under  sec.  62  (7)  of  the  Supreme  Court  1890  (cf.,  Jud,  Act,  sec.  3*2),  that 
Court  had  jurisdiction  to  make  an  order  directing  a  plaintiff  to  carry  out  to 
agreement  of  compromise  ;  Hyde  v.  Orieve,  19  V.L.R.,  27.  A  stay  of  proceed- 
ings on  the  application  of  the  defendant  was  refused  where,  after  a  settlement 
had  been  arrived  at,  the  defendant's  attorney  entered  an  appearance,  and  the 
plaintiffs  filed  their  declaration  ;   Walkirn  v.  Fair/ax,  1  W.N.  (N.S.  W.),  128. 

As  to  English  practice  generally,  see  A.P.,  vol.  II.  (1904),  422. 

3.  The  Court  or  a  Justice  may  stay  the  proceedings  in  any 
cause  or  matter  improperly  instituted  in  the  name  of  any  person  by  a 
next  friend. 

As  to  proceedings  in  the  name  of  an  infant  or  person  of  unsound  mind  by 
his  next  friend,  see  Or.  2,  rr.  12,  14,  15. 

4.  When  at  the  trial  of  a  cause  before  a  Justice  with  a  jury  a 
juror  is  withdrawn  with  the  consent  of  the  parties,  the  withdrawal  shall 
have  the  effect  of  an  order  by  consent  for  the  staying  of  all  proceedings 
in  the  cause  or  matter,  except  so  far  as  the  Court  at  the  time  of  the 
withdrawal,  and  with  the  consent  of  the  parties  otherwise  orders. 
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5.  When  au  action  is  discontinued  or  dismissed  for  want  of  staying  action 

until  costs  paid. 

prosecution,  or  judgment  of  nonsuit  is  entered,  if,    before  payment  of  (^.or.  6o,  r.  6. 
the  costs,  a  subsequent  action  is  brought  for  the  same,  or  substantially  <^'-.  E-  Or.  26, 
the  same,  cause  of  action,  the  Court  or  a  Justice  may  order  that  pro- 
ceedings in  the  subsequent  action  shall  be  stayed  until  such  costs  have 
been  paid. 

As  to  giving  security  for  costs  when  a  second  action  is  brought  for  the  same 
cause  of  action,  see  Or.  25,  r.  10. 

Where  a  plaintiff,  having  failed  in  one  action  brings  a  second  action  for  the 
same  cause  of  action,  the  second  action  must  be  stayed  until  the  costs  in  the  first 
have  been  paid  ;  KtsUrlon  v.  Paroo  D.B.,  Queensland  Dig.,  col.  215  ;  Dohhyn  v. 
Dohbyn,  7  Q.L.J.  (N.C),  6;  Timonei/  v.  Stott,  12  W.N.  (N.S.W.),  127;  Contei^l 
v.  Croxton,  12  W.N.  (N.S.W.).  128;  Jihaiben  v.  Byan,  10  W.N.  (N.S.W.),  196. 
A  stay  of  proceedings  in  a  Supreme  Court  action  was  ordered  where  a  plaintiff 
brought  an  action  in  the  District  Court  arising  out  of  the  same  subject-matter  and 
failed  to  pay  the  costs  to  the  defendant,  who  recovered  a  verdict,  until  the  costs  of 
the  District  Court  action  were  paid;  Murphy  v.  Homily  2  W.N.  (N.S.W.),  6; 
RingdcM  v.  Bronner,  7  W.N.  (N.S.W. ).  55. 

Where  a  plaintiff  failed  in  an  action  brought  to  recover  damages  for  the 
dishonour  of  his  cheque,  and  bi ought  another  action  against  the  same  defendants  for 
false  representation  in  respect  of  the  same  cheque,  the  second  action  was  stayed 
until  the  costs  of  the  firet  were  paid  ;  De  PUvitz  v.  The  A.J.S,  Bank,  19  W.N. 
(N.S.W.),  251.  An  action  was  brought  by  an  infant  by  a  next  friend.  The 
plaintiff  was  nonsuited.  The  plaintiff  then  brought  another  action  for  the  same 
cause  by  a  different  next  friend.  A  stay  of  the  second  action  until  the  costs  of 
the  first  were  paid  was  refused ;  King  v.  The  Kauri  Timber  Co.  Ltd.,  19  W.N. 
(N.S.W.),  280. 

Where  the  defendant  obtained  a  new  trial  on  the  ground  that  the  verdict 
was  against  evidence,  and  the  plaintiff  was  ordered  to  pay  the  costs  of  the  new 
trial  motion,  Stephens,  J.,  in  Chambers,  refused  to  stay  the  proceedings  in  the 
second  action,  on  the  ground  that  the  costs  of  the  new  trial  motion  had  not  been 
paid,  as  it  waa  not  shown  that  the  plaintiff  was  acting  vexatiously ;  Wood  v. 
McMahon,  8  W.N.  (N.S.W.),  12. 

ORDER  XXXfX. 
Consolidation. 


1.  Causes  or  matters  in  the  Court  may  be  consolidated  by  order  Consolidation  of 

-      ,        A>  T        •         •!•    •  .    11        %  causes  or 

of  the  Court  or  a  Justice  if  it  appears  that  substantially  the  same  matters. 
question  is  involved  in  all  the  causes  or  matters,  or  that  the  decision  in  ^'^^  ^^'  ^^* 
one  cause  or  matter  will  determine  the  others.     The  application  may 
be  made  by  any  person  who  is  a  party  to  two  or  more  of  the  causes  or 
matters. 

As  to  payment  into  Court  in  consolidated  action,  see  Or.  18,  r.  7  ;  as  to 
consolidation  when  proceedings  by  information  of  quo  toarranto,  see  Or.  41,  r.  39. 
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An  application  to  consolidate  two  actions  for  malicious  prosecution  by  the  same 
plaintiff  against  the  same  defendant  was  refused,  the  transactions  being  so  distinct 
as  to  justify  separate  trials ;  Williams  v.  Union  Bank  of  Afistraiiat  Queensland 
Dig.,  col.  201.  Consolidation  of  suits  for  divorce  was  ordered  in  Lance  v.  Lance, 
19  W.N.  (N.S.W.),  33. 

Consolidation. — Two  persons,  A.  and  C,  members  of  a  land  syndicate, 
brought  actions,  each  on  his  own  behalf,  against  the  same  defendants,  with  reference 
to  a  contract  for  the  sale  of  land.  A  third  person,  B.,  afterwards  commenced  an 
action  on  behalf  of  himself  and  all  the  other  members  of  the  syndicate  against 
the  same  defendants.  This  third  action  was  commenced  in  pursuance  of  a 
resolution  arrived  at  by  the  majority  of  the  members  of  the  syndicate.  Subsequently 
each  of  the  first  two  plaintiffs  amended  his  action  by  suing  on  behalf  of  himself  and 
all  the  other  members  of  the  syndicate.  The  action  in  which  B.  was  plaintiff  had 
proceeded  further  than  the  other  actions,  and  was  set  down  for  trial.  Upon 
application  by  the  defendants  to  have  the  actions  consolidated,  or  that  two  should 
be  stayed  pending  the  trial  of  the  third  :  Heldf  that  the  action  of  B.  and  others 
should  proceed,  and  that  the  first  two  actions  should  be  stayed  ;  BallanJyiu  v. 
Raphael,  15  V.L.R.,  267. 

A.  commenced  an  action  against  a  bank  for  an  account  and  for  an  injunction 
restraining  the  bank  from  registering  certain  mortgages  given  by  B.  to  the  bank. 
Subsequently  the  bank  issued  two  writs,  both  specially  endorsed,  against  A.,  one 
for  principal  and  interest  under  a  guarantee  given  by  A.  to  secure  B.*s  indebtedness 
to  the  bank,  and  the  other  for  money  lent  and  money  paid.  A.  claimed  a  consoli- 
dation of  the  three  actions,  and  the  bank  claimed  final  judgment.  Held,  that  final 
judgment  should  be  granted,  but  execution  stayed  until  the  trial  of  the  action 
brought  by  A.  against  the  bank  ;  Thxcaites  v.  Bank  of  Atistralasia,  1  A.L.R.,  21. 

ORDER     XL. 
Chambers. 

1.  Jurisdiction  in  Chamber  a, 
Oenerai  1.  The  following  matters  may  be  heard  and  determined  by  a 

jurisdiction.  -^..^11  1         • 

CI.  Q.  Or.  65.     J  ustiee  m  Chambers,  that  is  to  say  : — 

Cf..  E.  Or.  56,  r.  (1)  Any  application  which  by  any  Act  or  by  Rules  of  Court 

is  authorized  to  be  made  to  a  Justice,  and  is  not 
specifically  required  to  be  made  to  a  t  J  ustiee  in  Court ; 

(2)  Applications  for  payment  or  transfer  to  any  person  of  any 

money  or  securities  standing  to  the  credit  of  any  cause 
or  matter  where  there  has  been  a  judgment  or  order 
declaring  the  rights  of  the  applicant,  or  where  the  title 
of  the  applicant  depends  only  upon  proof  of  the  identity, 
or  of  the  birth,  marriage,  or  death,  of  particular  persoos ; 

(3)  Applications  for  payment  or  transfer  to  any  person  of 

any  money  or  securities  standing  to  the  credit  of  a  cause 
or  matter,  when  the  nominal  amount  or  value  of  either 
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the  money  or  the  securities  proposed  to  be  dealt  with 
does  not  exceed  £500,  exclusive  of  interest ; 

(4)  Applications  for  payment  to  any  person  of  the  interest  or 

dividends  on  any  money  or  securities  standing  to  the 
credit  of  a  cause  or  matter,  whether  to  a  separate 
account  or  otherwise  ; 

(5)  Applications  relating  to  the  investment  or  disposition  of 

money  or  securities  in  Court ; 

(6)  Applications  for  orders  on  the  further  consideration  of 

any  cause  or  matter,  when  the  order  to  be  made  is  for  the 
distribution  of  any  fund  or  property ; 

(7)  Applications  in  a  cause  or  matter  for  or  relating  to  the 

sale  of  property  by  auction  or  private  contract,  and  as 
to  the  manner  in  which  the  sale  is  to  be  conducted,  and 
for  payment  into  Court  and  investment  of  the  purchase 
money  ; 

(8)  Applications  for  directions  as  to  the  management  of  any 

property  under  the  control  of  the  Court. 

As  to  cases  in  which  the  jurisdiction  of  High  Court  may  be  exercised  by  a 
Justice  in  Chambers,  aeeJttd,  Act,  sec.  16  ;  as  to  Chamber  jurisdiction  vested  in  State 
Supreme  Court  in  a  matter  pending  in  the  High  Court,  t6.,  sec.  17  ;  as  to  jurisdic- 
tion of  Justice  sitting  in  Chambers  to  award  costs,  t&. ,  sec.  '26  ;  as  to  there  being 
no  appeal  as  to  decision  of  a  Justice  in  Chambers  with  respect  to  costs,  except 
by  leave  of  the  Justice,  ib. ,  sec.  27  ;  as  to  appeal  from  a  decision  of  a  Justice  in 
Chambers,  t&.,  sec.  34 ;  as  to  applications  for  payment  or  transfer  of  money  or 
securities  out  of  Court,  see  r.  3,  infra  ;  as  to  further  consideration,  see  Or.  30,  r. 
22  ;  as  to  the  power  of  a  Justice  to  review  his  own  order  in  Chambers  before  it  is 
taken  out,  see  Wood/t  v.  Sheriff  of  Qmtnsland,  6  Q.L.J.,  163  ;  Alfred  Shaw  d:  Go, 
V.  Drake  <L'  Stuhbi,  8  Q.L.J.,  at  p.  U;  In  re  Kinsey  (1903),  Q.W.N.,  6S. 

Objections  dealt  with  in  Chambers,  such  as  refusal  to  strike  out  a  paragraph 
in  a  statement  of  claim,  may  under  certain  circumstances  be  again  raised  before 
the  Court;  M'Aulty  v.  Beatty,  8  A.L.T.,  66. 

The  Victorian  Order  54,  r.  10,  providing  that  the  business  to  be  disposed  of 
in  Chambers  shall  consist  of  **8uch  other  matters  as  the  Judge  may  think  fit  to 
dispose  of  at  Chambers,"  applies  only  to  matters  as  to  which  no  other  rule  expressly 
provides  ;   Williams  v.  Burden,  18  V.L.R.,  488. 

Where  the  defendants  applied  on  summons  for  further  and  better  particulars 
and  the  application  was  refused,  it  was  held  that  they  were  not  estopped  by  the 
adjudication  under  the  first  summons  from  obtaining  particulars  under  a  second 
summons ;  Wartham  v.  McLean  Bros,  d:  Bigg  Ltd.,  25  V.L.R.,  664. 
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2.  Procedure  hi  General. 
be*miSebr^  2.  Every   application  made   to   a   Justice   in  Chambers  shall, 

%^rP€^.  ""^^^*  except  as  hereinafter  mentioned,  be  made  by  summons,  signed  by  a 
Cf.,  E.  Or.  54,     Justice  Or  the  Registrar  or  other  proper  officer,  and  sealed  with  the 
office  seal.     The  summons  must  be  served  on  the  opposite  party. 

As  to  ex  -partt  applications  in  general,  see  r.  4,  infra ;  as  to  signing  and 
sealing  of  summons,  compare  H.C.  P.  Act,  sec.  4,  and  note  thereon  ;  as  to  ser^'ice 
of  summons,  see  r.  5,  infra  ;  on  hearing  of  summons,  evidence  may  be  by  affidavit, 
see  H.C.P.  Act,  sec.  20.  The  fee  on  sealing  an  originating  summons,  a  summons  for 
directions,  and  any  other  summons,  is  5s. 

Chambers. — In  Victoria  where  a  summons  has  been  taken  out  by  the  plaintiff 
returnable  before  one  Judge,  and,  at  the  request  of  the  defendant,  it  is  referred  to 
another  Judge,  such  summons  can  only  be  gone  into  before  the  Judge  to  whom  it 
is  referred  upon  notice  to  the  other  side  ;  Bitsmondo  v.  Riamondo^  7  A.L.T.,  128. 

appUcationftr*^  ^-  Every   application    for   payment   or    transfer  of    money  or 

be  by  summons,  gg^urities  out  of  Court  made  ex  parte  shall  be  made  by  summons. 

Cf.,  E.  Or.  54,  ^  ^ 

r.  2. 

4.  Other  ex  parte  applications  in  a  pending  cause  or  matter,  and 

applications  in     applications  for  orders  nisi,  may  be  made  without  summons.     But  the 

general.  *^ ' 

Cf  E  Or  54      Justice  may  upon  any  application  made  ex  parte^  require  a  summons  to 


be  taken  out,  or  a  memorandum  of  the  order  asked  for  to  be  filed. 

As  to  appeals  from  refusal  of  tx  parte  applications,  see  Part  II.,  Appeal 
Rules,  sec.  1,  r.  6. 

Service  of  5^  Everv   summons  shall   be  served  two   clear  days  before  the 

summons.  "^  '' 

cf.,E.  Or.  54,     return  day  thereof,   unless  the  Court  or  a  Justice  allows  a  shorter 

r.  4  E. 

period  of  service. 

Provided  that  a  summons  for  time  only  may  be  served  on  the 
day  previous  to  the  return  thereof,  and  that  a  summons  signed  by  a 
Justice  may  be  made  returnable  at  any  time. 

As  to  service  of  proceedings  generally,  see  Or.  47 ;  as  to  what  days  are 
reckoned  in  computing  the  time  for  service,  see  Or.  45. 

No  stay  unless  6.  A  summons  shall  not  operate  as  a  stay  of  proceedings  unless 

so  ordered  by  a  *  v  *  o 

Justice.  a  stay  is  included  therein  by  order  of  a  Justice. 

Q.  Or.  66,  r.  8. 

As  to  stay  of  proceedings  generally,  see  Or.  38. 

7.  Any  party  making  an  application  at  Chambers  in  a  cause  or 

matter  may  include  in  one  and  the  same  summons  all  matters  upon 

Cf.,  E.  Or.  64,      which   he  then  desires  the  order  or  directions  of  the  Justice  in  the 
r.  9. 

cause  or  matter ;  and  upon  the  hearing  of  the  summons  the  Justice 

may  make  any  such  order,  and  give  any  such  directions,  relative  to  or 

consequential  on  the  matter  of  the  application,  as  are  just. 

As  to  summons  for  directions,  see  Or.  12. 


What  matters 
to  be  included  in 
the  game 
summonn. 
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Chambers. — Where  a  plaintiff  has  taken  out  a  summons  which  contains  a 
specific  application  to  which  is  added  the  general  terms  **  or  such  other  order  as  to 
the  Judge  may  seem  just,"  the  other  party  is  justiBed  in  appearing  on  the  return  of 
such  summons,  though  he  makes  no  objection  to  the  granting  of  the  specific 
application  made  on  such  return,  and  he  will  be  allowed  his  costs  of  so  appearing 
because,  under  the  last  part  of  the  summons,  the  party  taking  it  out  might  have 
asked  for  anything,  e.^.,  that  the  defendant  should  take  short  notice  of  trial; 
He^e/ton  v.  Crozier,  6  A.L.T.,  222. 

8.  Any  application  may,    if  the  Justice  thinks  fit,  be  adjourned  ^^i^^^^J""^"*^  '"^ 
from  Chambei-s  into  Court.  chambers. 

Cf.,  E.  Or.  54, 

Any  application  made  in  Court  which  might  have  been  made  at  ''  ^' 
Chambers  may  be  adjourned  from  Court  into  Chambers. 

ORDER     XLT. 

Certiorari  :  Mandamus  :   Prohibition  :  Quo    Warranto  :   Writ  of 

Assistance. 

1.   General, 

1.  Applications  for   writs   of   Certiorari,    Mandamus,  or   Pro-  ^ow^I^^e"' 
hibition,  or  for  leave  to  exhibit  informations  of  Quo  Warranto,  or  for  q.  or.  8i,  r.  i. 
relief   of  like  nature  to  Mandamus  or  Quo  Warranto,  may  be  made  to 

the  Court  or  a  Justice.  The  application  shall  be,  in  the  first  instance, 
for  an  order  calling  on  the  parties  interested  in  resisting  the  applica- 
tion to  show  cause  why  the  writ  should  not  be  issued,  or  the  informa- 
tion filed,  or  other  relief  given,  except  in  the  case  of  applications  by  a 
Crown  Law  Officer  ex  officio  for  a  writ  of  Certiorari  or  leave  to  file  an 
information  of  Quo  Warranto,  in  which  case  the  order  shall,  if  asked, 
be  absolute  in  the  first  instance :  Provided  that  the  Court  or  Justice 
may  in  its  or  his  discretion,  in  any  case  in  which  it  appears  necessary 
for  the  advancement  of  justice,  grant  an  order  absolute  in  the  first 
instance  for  a  writ  of  Certiorari,  Mandamus,  or  Prohibition. 

The  fee  on  sealing  a  writ  of  mandamus,    certiorari,    habeas  corpus,  or 
prohibition  is  £1. 

2.  Orders  to  show  cause  shall  be  to  show  cause  before  a  Full  order  to  be 

returnable 

Court,  unless  the  matter  appears  to  be  one  of  urgency,  in  which  case  before  vnw 
the  Court  or  Justice  may  make  the  order  returnable  before  a  single  c^.  or.  si,  r.  2. 
Justice  in  Court  or  Chambers. 

3.  Affidavits  intended  to  be  used  on  the  application  shall  be  raie  of 
entitled  "  In  the  High  Court  of  Australia,"  without  any  other  title.      ^^  ^^  g^'  ^  ^ 

As  to  affidavits  generally,  see  Or.  32. 

4.  The  order  to  show  cause  and  all  subsequent  proceedings  shall  Title  of 

*  proceedings. 

be  entitled  "  The  King  against "  the  judicial  or  other  authority  or  q  or  8i  r  4 


Digitized  by  VjOOQIC 


376 


CERTIORARI. 


H.C.  Rules. 


Order  absolute. 
Q.  Or.  81,  r.  5. 


Costs. 

Q.  Or.  81,  r.  6. 


Other  person  to  whom  the  writ  is  proposed  to  be  directed,  or  against 
whom  the  information  is  proposed  to  be  exhibited,  "  Ex  parte  "  the 
applicant. 

In  the  case  of  a  writ  of  Certiorari,  Mandamus,  or  Prohibition, 
which  is  proposed  to  be  directed  to  a  judicial  or  public  authority,  the 
authority  shall  be  described  by  his  or  their  name  of  office,  and,  in  the 
case  of  justices  in  a  court  of  summary  jurisdiction,  they  shall  be 
described  as  the  justices  at  the  place  where  the  court  is  held. 

The  applicant  shall,  in  the  case  of  applications  for  writs  of 
Mandamus  or  relief  of  like  nature,  and  of  applications  for  writs  of 
Prohibition,  be  called  the  prosecutor,  and,  in  the  case  of  applications 
for  informations  of  Quo  Warranto  or  relief  of  like  nature,  the  relator. 

5.  An  order  absolute  need  not  be  served,  but  the  costs  of 
service  thereof  may  be  allowed  in  the  discretion  of  the  taxing  officer,  if 
the  writ  is  not  actually  issued  or  the  information  is  not  actually 
exhibited. 

6.  When  the  order  is  made  absolute  the  Court  or  a  Justice 
may,  except  as  otherwise  provided  by  these  Rules,  dispose  of  the  costs 
of  the  proceedings  either  by  the  final  judgment  or  by  a  separate  order. 


Time  and  notice. 
Q.  Or.  81,  r.  7. 


2.  Certiorari, 

7.  An  order  nisi  for  a  writ  of  Certiorari  to  remove  a  judgment, 
order,  or  other  proceeding  of  an  inferior  Court  or  tribunal,  or  of 
justices,  shall  not  be  granted  unless  it  is  made  within  six  months  after 
the  date  of  the  judgment,  order,  or  other  proceeding,  nor  unless  it  is 
proved  upon  affidavit  that  the  applicant  has  given  six  days'  notice  of 
the  intended  application  to  the  Court,  justice,  or  other  person  or 
persons  by  or  before  whom  the  judgment,  order,  or  other  proceeding, 
was  made  or  taken,  or  to  two  of  them  if  more  than  one. 

As  to  computation  of  the  time  limited  by  this  rule  in  respect  of  notice  of 
application,  see  Or.  45;  the  term  month  means  ''calendar  mouth,"  see  Ad* 
Interpretation  Act  1901,  sec.  22  (6). 

Object  of  Writ. — The  object  of  granting  a  certiorari  is  that  the  Court 
may  exercise  a  control  over  Courts  of  inferior  jurisdiction.  Certiorari  is  granted 
for  two  reasons  :  one  is  for  preventing  the  bounds  of  the  jurisdiction  of  an  inferior 
Court  being  exceeded  ;  and  the  other  is  for  correcting  defects  upon  the  face  of 
the  proceedings.  In  some  cases  certiorari  for  correcting  technical  defects  on  the 
face  of  the  proceedings  is  taken  away  by  Statute.  Where  no  such  Statute  has 
been  passed  the  Court  will  grant  the  writ  where  irregularities  appear  on  the  face 
of  the  proceedings  ;  In  re  Harley,  13  A.L.T.,  160. 

Of  Right. — "It  has  been  contended  that  certiorari  is  not  a  writ  of  right. 
That  is  so  in  one  sense,  but  the  rule  is  that  if  the  person  asking  for  a  certiorari — 
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that  is  to  say,  complaining  that  an  inferior  Court  has  acted  without  jurisdiction — 
is  a  person  specially  aggrieved,  it>  is  a  matter  of  right.  If  he  is  not  it  is  in  the 
•discretion  of  the  Court  to  grant  or  refuse  it;  per  Griffith,  dJ.,  The  Qtieenv, 
TiUton,  8  Q.L.J.,  at  p.  10. 

When  Granted. — The  writ  of  certiorari  is  limited  to  cases  in  which 
an  inferior  Court  or  body  possessing  judicial  or  ^uo^t- judicial  powers  has  acted 
without  jurisdiction  or  in  a  manner  contrary  to  law  for  which  no  other  convenient 
remedy  is  available;  Beg.  v.  Maitde^  f.x  parte  Ryan^  14  V.L.R.,  227.  Where  an 
.appeal  lies  certiorari  is  not  available  unless  the  party  who  wishes  to  bring  up  the 
proceedings  on  certiorari  can  show  that  there  has  been  a  manifest  and  total  want 
of  jurisdiction  or  fraud  ;  Reg.  v.  Qniiilafij  ex  parte  Sa7np80ii,  10  V.L.R.  (L.),  102. 
A  writ  of  certiorari  was  granted  to  bring  up  and  quash  isin  order  made  by  a  Court 
of  Marine  Inquiry  on  the  ground  that  the  Court  refused  to  allow  the  captain  to 
give  eA-idence  on  oath  on  his  own  behalf,  the  rule  being  that  where  the  writ  of 
certioraH  has  not  been  taken  away  by  Statute  it  may  be  granted  either  because 
there  had  been  a  total  want  of  jurisdiction  or  an  irregularity  in  the  exercise  of  it ; 
Jn  re  Bell,  ex  parte  The  Marine  Board  of  Victoria,  18  V.L.R.,  432.  Where 
certiorari  is  not  taken  away  it  is  open  to  the  Court  to  deal  with  the  evidence, 
.and  the  Court  may  see  if  there  was  any  evidence  which  would  support  the  con- 
viction, if  the  magistrates  had  jurisdiction,  and  if  there  is  no  such  evidence,  the 
Court  should  quash  the  conviction  ;  R.  v.  Hahn,  3  W.A.L.R.,  78.  Certiorari  lies 
to  bring  up  and  quash  the  proceedings  of  a  Military  Court,  though  under  the 
Military  and  Naval  Discipline  Act  1870,  the  proceedings  of  such  Court  are 
dodged  and  recorded  in  the  office  of  the  Attorney-General ;  Reg.  v.  Strutt,  ex 
parte  Johnson,  4  A.J.R.,  78.  The  Court  granted  a  writ  of  certiorari  to  quash  an 
•order  of  justices  convicting  a  person  for  driving  scabby  sheep  into  a  clean  district 
where  the  summons  directed  such  person  to  appear  at  one  place  and  the  case  was 
(heard  at  another  in  his  absence  ;  Rtg.  v.  Dniry,  ex  parte  Cullen,  4  A.J.R.,  169. 
The  Court  will  not  remove  by  certiorari  from  an  inferior  Court  a  case  properly 
-triable  there,  merely  because  the  Judges  of  the  inferior  Court  differ  in  opinion  as 
>to  the  point  of  law  involved  ;  Fox  v.  Ashwin,  8  N.S.W.  L.R.,  392. 

Ministerial  Acts. — The  writ  of  certiorari  does  not  operate  on  persons 
whose  duties  are  merely  ministerial,  or  whose  functions  are  to  carry  into  execution 
powers  delegated  to  them  by  law  ;  hence  it  will  not  lie  to  bring  up  a  regulation 
made  by  a  lioard  of  Education  constituted  by  Statute  where  such  regulation 
possesses  none  of  the  characteristics  of  a  judicial  proceeding ;  Reg.  v.  Board  of 
Education,  2  A.J.R.,  97.  A  writ  of  certiorari  lies  against  justices  acting  in  a 
judicial,  but  not  against  them  acting  in  a  ministerial  capacity.  A  justice  acts 
in  a  ministerial  capacity  when  he  commits  an  accused  person  for  trial ;  Reg,  v. 
NUholl,  1  S.C.R.  (Q.),  42. 

Electoral  Proceedings.— The  report  of  the  Returning  Officer  as  to  the 
results  of  a  poll  under  the  Litensing  Act  1885  was  held  to  be  a  judicial  decision, 
and  therefore  could  be  brought  up  by  certiorari;  Reg.  v.  Dobbin,  9  A.L.T.,  225. 
Certiorari  does  not  lie  in  respect  of  the  procedure  of  ratepayers  and  returning 
officers  at  a  local  option  poll,  as  the  local  option  poll  is  not  a  judicial  pro- 
ceeding, but  an  electoral  option  or  choice  by  the  ratepayers  ;  prohibition  is  the 
appropriate  remedy  ;  R.  v.  Kelly,  3  Q,L.J.,  153. 
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How  Affected  by  Statute. — Where  certiorari  is  said  to  be  taken  away 
by  Statute  the  superior  Court  is  not  absolutely  deprived  of  the  power  to  issue 
the  writ ;  its  action  is  limited,  but  it  can  quash  the  order  or  judgment  removed  on 
the  ground  of  manifest  defect  of  jurisdiction  in  the  tribunal  that  made  the  order 
or  of  manifest  fraud  in  the  party  procuring  it ;  Colonial  Bank  v.  Willan^  5  A.  J.R., 
63;  L.R.,  5  Privy  Council,  417.  Cf.  also  Hunter  v.  Shericin,  6  W.W.  &  a'B. 
(L.),  20,  3*2.  In  such  a  case  the  superior  Court  has  no  jurisdiction  to  consider  the 
merits ;  Beg.  v.  Cope,  7  V.L.R.  (L.),  337.  In  New  South  Wales  it  was  held  that 
where  a  person  has  been  summarily  convicted  by  a  magistrate  acting  without 
jurisdiction,  a  certiorari  will  be  granted  to  have  the  conviction  removed  to  the 
Supreme  Court  for  the  purpose  of  motion  being  made  to  quash  it,  notwithstanding 
that  the  general  right  to  certiorari  is  taken  away  by  sec.  444  of  46  Vic,  No.  17 
(N.S.  W.) ;  In  re  Keyes,  5  N.S.  W.L.R.,  359.  In  Victoria  sec.  203  of  the  Lictnsing 
Act  1890  (No.  1111),  provides— **  No  determination  order  or  proceedings  under 
Part  II.  of  this  Act  shall  be  removed  or  removable  by  certiorari  or  otherwise  into  the 
Supreme  Court  for  any  want  or  alleged  want  of  jurisdiction,  or  for  any  error 
of  form  or  substance."  It  was  held  that  the  effect  of  this  section  is  to  preclude 
the  proceedings  of  a  Licensing  Court  being  reviewed  by  means  of  a  writ  of 
certiorari,  although  there  has  been  a  partial  or  total  want  of  jurisdiction  in  the 
Licensing  Court ;  In  re  Biel,  18  V.L.R.,  456. 

Constitution  of  Tribunal. — Where  a  Judge  or  justices  adjudicate  in  a 
proceeding  in  which  they  are  interested  certoriari  is  the  proper  remedy ; 
Ex  parte  Scott,  2  V.L.R.  (L.),  70;  AJolloy  v.  Gunn,  2  W.  &  W.  (L.),  p.  76. 
Certiorari  was  granted  to  bring  up  and  quash  an  order  of  justices  dismissing  a 
summons  by  a  bench  of  magistrates,  one  of  whom  was  disqualified  on  the  ground 
of  interest ;  /?.  v.  Tchorzew-ski,  S  Q,h. J.,  79.  The  writ  lies  where  the  tribunal 
has  been  improperly  constituted,  so  that  it  has  no  jurisdiction  ;  B.  v.  Licensing 
Justices  of  Rockhampton,  11  Q.L.J.,  12. 

Conduct  of  Parties. — Delay  on  the  part  of  the  person  entitled  to  a  writ 
of  certioi-ari  is  a  ground  for  refusing  the  same  ;  Regina  v.  Bowman,  ex  parte 
Oarrett,  4  A.J.R.,  177.  The  granting  of  a  writ  of  certiorari  is  in  the  discretion  of 
the  Court,  and  even  where  a  person  is  aggrieved  he  may  have  acted  in  such  a  way 
as  to  preclude  his  making  an  objection  to  jurisdiction.  An  appeal  from  an  order 
of  justices  was  heard  in  a  District  Court,  and  dismissed  on  the  merits.  A  writ  of 
certiorari  was  applied  for,  on  the  ground  that  one  of  the  justices  was  an  interested 
party  ;  the  fact  of  the  appeal  was  suppressed  at  the  application  for  the  rule  nisi 
The  writ  was  refused  ;  R.  v.  Castles,  6  Q.L.J.,  94. 

Objections  to  be  g.  Any  mistake  or  omission  in  any  judgment,  order,  or  other 

stated  in  order.  ^  j  J       o  »  > 

Q.  Or.  81,  r.  8.     proceeding,   which   is  intended   to  be   relied   upon  as  a  ground  for 
quashing  the  judgment,  order,  or  proceeding,  shall   be  stated  in  the 
order  nisi ;    otherwise  an  objection  on  account  of    the   omission  or 
mistake  shall  not  be  allowed. 
Service.  9.  In  the  case  of  orders  to  show  cause  why  a  writ  of  Certiorari 

Q.  Or.  81,  r.  9.     gi^^^j^  ^^^  \^q  issued  addressed  to  justices  in  a  court  of  summary  juris- 
diction, service  of  the  order  on  the  clerk  of  the  court  shall  be  sufficient 
As  to  service  generally,  see  Or.  47. 
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10.  A  writ  of  Certiorari  to  remove  a  judgment  or  order  of  any  ^^JJ,"*^^  ^^^ 
Court  or  tribunal  shall  not  be  issued,  except  on  the  application  of  a  Q.  Or.  8i,  r.  lo. 
Crown  Lkiw  Officer,  until  the  applicant  has  given  security  in  the  sum  of 

Fifty  pounds  conditioned  to  prosecute  the  writ  with  effect  at  his  own 
cost  without  delay,  and  to  pay  to  the  party  in  whose  favour  the  judg- 
ment or  order  was  given  or  made,  in  the  event  of  its  being  confirmed, 
such  costs,  if  any,  as  the  Court  shall  order  him  to  pay. 

As  to  issue  of  an  order  absolute  for  certiorari  in  the  first  instance,  at  the 
request  of  a  Crown  Law  ofiicer,  see  r.  1,  mpra  ;  as  to  security  in  general,  see  Or. 
25.     The  fee  on  sealing  a  writ  of  certiorari  is  £1. 

11.  When  cause  is  shown  aajainst  an  order  nisi  for  a   writ  of  P"i<^'J^?^"** 

°  in  first  instance. 

Certiorari  to  bring  up  a  judgment  or  order,  the  Court,  if  it  directs  the  q.  or.  8i,  r.  ii. 
writ  to  issue,  may  by  the  same  order  direct  that  the  judgment  or  order 
shall  be  quashed  on  return  without  further  order ;  and  in  that  case  no 
security  need  be  given  as  required  by  the  last  preceding  Rule,  and  a 
memorandum  to  that  effect  shall  be  indorsed  upon  the  writ  by  the  officer 
by  whom  it  is  issued. 

In  any  such  case  the  judgment  or  order  shall  be  quashed,  upon 
being  returned  to  the  Court,  without  further  order. 

12.  When  cause  is  not  shown  against  an  order  nisi  for  a  writ  of  ^^'^^"  nocaua* 

°  shown. 

Certiorari  to  bring  up  a  judgment  or  order,  or  when  the  order  is  absolute  Q.  or.  8i,  r.  12. 

in  the  first  instance,  the  applicant  shall  apply  to  the  Court  or  a  Justice 

for  an  order  to  quash  the  judgment  or  order.     Such  application  shall  be 

made  upon  notice  to  the  parties  interested  in  supporting  the  judgment 
or  order. 

As  to  granting  of  an  order  absolute  in  first  instance,  see  r.  1,  supra. 

S.  Mandamn.8. 

13.  An  order  nisi  for  a  writ  of  Mandamus  or  for  relief  of  a  like  Prosecutor  to  be 

named. 

nature,  shall  not  be  granted  except  upon  the  application  of  some  person  q  or.  si,  r.  13. 
who  is  interested  in  the  relief  sought,  and  the  applicant  must  state  by 
his  own  affidavit  that  the  application  is  to  be  made  at  his  instance  as 
prosecutor. 

As  to  orders  and  writs  of  mandamus,  see  Jud.  Act,  sees.  33,  38  ;  Con- 
stitution, sec.  75  (v.) 

The  cases  in  which  a  writ  of  mandamus  will  be  granted  against  an  ofiicer  of 
the  Commonwealth  are  cited  on  p.  118,  «u/>ra.  On  page  132,  .9?(;?>-a,  are  quoted 
authorities  dealing  with  orders  or  writs  of  mandamus  commanding  the  perform- 
ance of  their  duties  by  Courts.  The  following  decisions  deal  with  the  general 
principles  as  to  mandamus  : — 

Cases  in  which  Granted.— The  writ  of  mandamus  has  been  granted  in 
the  cases  following : — To  a  Clerk  of  a  Court  of  Miues  requiring  him  to  issue  a  cer- 


Digitized  by  VjOOQIC 


380  MANDAMUS.  H.O.  Rules. 

tificate  of  registration  to  a  miniug  company  ;  Beg.  v.  Bartrop,  6  VV.W.  &  a'B.  (L.), 
84 ;  to  justices  who  refused  to  grant  a  pawnbroker's  licence  ;  Ex  parte  Mtndtlsskmi, 
2  A.L.T.,  45  ;  Ex  parte  Nyherg^  4  A.L.T.,  78  ;  to  a  District  Road  Board  to  compel 
payment  of  the  salary  of  a  clerk  who  has  been  illegally  dismissed  from  office  ;  Beg. 
V.  Keilor  District  Boad  Boards  1  A.J.R.,  29  ;  with  which  compare  Beg.  v.  Mayor 
oj  Footscray,  3  W.W.  &  a*B.  (L.),  9;  Beg.  v.  East  Colling  wood,  1  W.  &  W.  (L.), 
1  ;  Smith  v.  Mayor  of  Chines,  5  W.W.  &  a'B.  (L.),  86  ;  to  a  municipality  to  compel 
payment  of  the  remuneration  of  a  municipal  auditor  ;  Qtieen  v.  President  of  Shire 
of  Winchelsea,  22  V.L.R.,  171 ;  at  the  instance  of  the  mortgagee  of  the  rates  to 
whom  interest  was  due,  to  the  individual  members  of  a  municipal  council  which 
neglected  to  strike  a  rate  for  the  current  year  to  compel  them  to  strike  a  rate  ;  In 
re  the  Mxmicipal  District  of  Lambtoii,  20  N.S.W.L.R.,  378  ;  16  W.N.  (K.S. W.), 
75,  81 ;  WiisoJi  v.  President  d:c.  Shire  of  Oakleigh,  5  A.L.T.,  195 ;  to  a  Registration 
Court  to  place  a  claimant's  name  on  an  electoral  roll ;  B.  v.  Electoral  Justice* 
of  ToombtU,  6  Q.L.J.,  88;  to  the  Registrar-General  to  register  a  person  as  a 
minister  to  celebrate  marriages;  Ex  parte  Hay,  (1901),  1  S.R.  (N.S.W.),  120; 
to  a  magistrate. to  take  an  information;  /?.  v.  Macarthur,  3  S.C.R.  (Q.),  124; 
to  the  Colonial  Treasurer  for  refusing  to  issue  a  publican's  licence ;  Ex  parte 
Gibson,  2  N.S.W.L.R.,  203.  The  jurisdiction  of  the  Full  Court  to  grant  a  writ 
of  mandamus  is  not  ousted  by  the  creation  of  a  new  and  equally  expeditions 
remedy ;  B.  v.  Licensing  Justices  of  North  Brisbane,  6  Q.L.J.,  95.  A  mandamus 
will  be  granted  to  public  bodies  to  compel  them  to  perform  their  public  duties, 
such  as  to  open  roads  and  keep  them  free  from  obstructions  ;  and  the  existence 
of  another  legal  remedy  is  no  objection  to  the  grantii:\g  of  the  writ  where  such 
other  remedy  would  be  inadequate,  too  slow,  or  of  a  kind  undesirable  to  be 
enforced  ;  In  re  Olenelg  Shire,  ex  parte  Sealey,  11  V.L.R.,  64.  On  aquashhig  order 
on  the  ground  of  a  defect  in  the  constitution  of  the  tribunal,  the  Court  may  grant 
a  mandamus  to  enter  adjournments  and  hear  and  determine  the  matter  ;  B.  v. 
Licensing  Justices  of  Bockhampton,  11  Q.L.J. ,  12.  A  Warden  having  refused  to 
hear  a  case  and  having  ceased  to  act  as  W^arden,  on  an  application  for  a  mandamus 
the  Court  ordered  the  mandamus  to  issue  to  the  present  Warden,  and  ordered  the 
ex-warden  to  pay  the  costs;  Ex  parte  Dempsey,  13  W^.N.  (N.S.W.),  83. 

Cases  in  which  Refused. — Mandamus  has  been  refused  in  the  following 
cases  : — To  a  County  Court  Judge  who  has  irregularly  altered  a  judgment  for  one 
party  to  a  judgment  for  the  other  to  issue  execution  upon  the  original  judgment, 
so  long  as  the  altered  judgment  remains  on  the  record ;  Ex  parte  McEican,  4 
V.L.R.  (L.),  9  ;  to  a  Court  of  Mines  Judge  who  has  a  statutory  discretion  to  hear 
an  appeal  from  a  W^arden  or  not ;  Benwick  v.  Hyde,  1  A.L.T.,  77  ;  to  a  Warden 
who  refused  to  put  parties  in  possession  of  a  claim  under  a  decree  of  a  Court  of 
Mines  on  the  ground  that  there  was  a  discrepancy  between  the  decree  and  a  map 
referred  to  in  it ;  In  re  Cogdon,  ex  parte  McDermoit,  2  W.  &  W.  (L.),  139 ;  to  a 
Warden  who  refused  to  order  possession  of  a  claim  because  there  was  pending  an 
application  by  a  third  party  for  a  miniug  lease  of  the  same  ground,  as  the  Warden 
having  adjudicated,  mandamus  could  not  issue  to  compel  him  to  complete  his  order ; 
Beg.  V.  Orme,  ex  parte  Droscher,  3  V.L.R.  (L.),  343  ;  to  a  Returning  Officer  to 
compel  him  to  receive  a  nomination  paper  of  a  candidate  and  to  hold  an  election  on 
it ;  Ex  parte  Attenborough,  in  re  Bent,  5  W.  W.  &  a'B.  (L.),  103  ;  to  a  Returning 
Officer  who  was  functus  officio  to  compel  him  to  declare  a  candidate  duly  elected  ; 
Martin  v.  Bobertson,  15  A.L.T.,  123  ;  to  a  shire  council  to  compel  the  calbng  of  a 
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meeting  to  rescind  a  resolution  ;  Ex  parte  Knight,  Rtg.  v.  Howes,  5  A.J.  R.,  107  ;  to 
a  board  of  health  to  compel  it  to  approve  of  plans  ;  Beg.  v.  Central  Board  of  Health, 
ex  parte  Wilson,  15  V.L.R.,  375  ;  to  a  Public  Service  Board  to  compel  them  to 
classify  an  applicant  in  the  clerical  division  where  the  applicant  had  been  guilty 
of  unreasonable  delay;  In  re  Wall,  16  V.L.R.,  686;  to  a  medical  board  to 
register  a  person  with  whose  qualification  they  were  dissatisfied,  it  being  in  their 
discretion;  Ex  parte  Speece,  7  Q.L.J.  (N.C.),  85;  to  a  barristers  board  which 
had  a  discretion  as  to  withholding  its  certificate,  and  the  discretion  had  been 
legally  exercised  ;  In  re  Broderick,  1  W.A.L.R.,  147  ;  to  a  borough  council  where 
it  has  considered  a  matter,  and  in  the  exercise  of  its  discretion  under  the  Dairies 
and  Supervision  Act  refused  to  register;  Ex  parte  Reed,  6  VV.N.  (N.S.W.),  63. 
On  the  hearing  of  an  affiliation  summons,  the  magistrate  having  decided,  at 
the  request  of  the  parties,  before  hearing  on  evidence  that  he  had  no  jurisdiction 
to  make  a  valid  order  against  the  father  without  the  evidence  of  the  mother  : 
Htld,  that  the  magistrate  had  not  declined  to  hear  a  case,  but  had  given  a  wrong 
decision  on  the  question  of  the  evidence  necessary  to  support  an  order  for  main- 
tenance, and  a  mandamus  to  compel  him  to  hear  and  determine  the  case  was 
refused  ;  Ex  parte  Austen,  18  N.S.W.L.K.  (L.),  216. 

On  an  application  for  a  mandamus  to  compel  a  shire  council  to  open  a  road 
both  the  owner  and  lessee  of  adjoining  lands  though  not  served  with  the  rule  nisi 
nor  made  parties  to  it  are  entitled  to  be  heard  ;  In  re  Shire  of  East  Loddon,  ex 
parte  Cheyne,  24  V.L.R.,  703.  In  exercising  its  discretion  as  to  the  issue  of  a 
mandamus  the  Court  is  entitled  to  look  ahead  and  to  consider  the  probable  conse- 
quences of  its  act,  and  no  mandamus  should  ever  issue  where  the  result  will  be 
barren  or  where  the  person  commanded  may  disregard  the  command  with  impunity ; 
Ex  parte  Cheyne,  24  V.L.R.,  703.  In  re  O'Ronrke,  7  N.S.W.L.R.,  64,  it  was  held 
that  a  mandamus  would  not  lie  against  an  engineer-in -chief  for  railways  to  grant 
a  certificate.  Government  contracts  are  on  the  same  footing  as  contracts  between 
private  individuals.  The  Court  is  bound  in  the  exercise  of  its  discretion  to  refuse 
to  grant  a  writ  of  mandamus  in  favour  of  a  person  having  a  strict  legal  right,  when 
the  granting  of  such  writ  will  prove  mischievous  and  be  opposed  to  well-established 
policy;  Ex  parte  Wallace  Jk  Co.,  13  L.R.  (N.S.W.),  1  ;  where  the  effect  of  a 
mandamus  would  have  been  to  enable  the  applicant  to  profit  by  a  fraud  it  was 
refused  ;  /?.  v.  Medical  Board  of  Queensland,  7  Q.L.J.,  122.  See  also  Ex  parte 
Bourchier,  13  N.S.W.L.R.,  105. 

Affidavits. — A  mandamits  to  the  Collector  of  Customs  commanding  him  to 
sign  a  bill  of  entry  as  a  warrant  for  the  delivery  of  certain  goods  as  free  goods, 
was  refused  on  the  groimds  that  the  affidavits  did  not  clearly  show  a  demand  upon 
the  proper  officer  to  discharge  a  statutory  duty,  and  did  not  show  that  the  collector 
was  the  only  officer  who  could  sign  the  entry  ;  In  re  Cray,  8  W.N.  (N.S.W.),  84. 

The  unsuccessful  applicant  for  a  licensed  victuallers  licence  obtained  an 
order  nisi  for  a  mandamus  to  compel  the  licensing  authority  to  whom  he  had 
applied  to  hear  and  determine  his  application  on  the  ground  that  his  application 
had  not  been  judicially  considered  by  them.  On  the  return  of  the  order  nisi,  the 
respondents  read  an  affidavit  by  the  chairman  of  the  licensing  bench  by  which  it 
appeared  that  the  appellant's  application  had  been  judicially  heard  and  determined 
by  the  bench,  and  that  their  decision  and  order  had  been  duly  recorded  in  tie 
depositions.      The  appellant  asked  leave  to  read  further  affidavits  denying  the 
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allegations  contained  in  the  respondent's  affidavit.     Htld^  that  such  leave  should 
be  refused  ;  R.  v.  King^  9  Q.L.J.,  99. 

In  New  South  Wales  the  affidavit  in  support  of  a  rule  nisi  for  a  mandamus 
must  distinctly  state  who  are  the  parties  making  the  application,  so  as  to  satisfy 
the  Court  that  the  application  is  made  bond  fide  ;  Ex  parte  Murray^  19  W.N. 
(N.S.W.),  192. 

Form  of  Rule  Nisi.~In  New  South  Wales  the  rule  nisi  for  a  writ  of 
mandamus  should  call  upon  the  respondents  to  show  cause  why  a  writ  of  man- 
damus should  not  be  issued,  and  not  call  upon  them  to  show  cause  why  they 
'*  should  not  be  compelled  by  order  of  this  Honourable  Court,"  &c.  A  rule  in  the 
latter  form  in  New  South  Wales  canuot  be  amended  so  as  to  make  it  a  rule  for  a 
writ  of  mandamus  ;  Ex  parte  Cajnpbeli,  14  W.N.  (N.S.  W.),  14-L 

Costs. — Where  the  opposition  to  a  mandamus  was  unsuccessful  as  regards 
the  issue  of  a  writ,  but  where,  upon  a  sufficient  return  to  the  writ,  the  Court  was 
of  opinion  that  the  evidence  in  support  of  the  conviction  was  sufficient  and  dis- 
charged the  rule  nisi  to  quash  the  return,  the  prosecutor  was  ordered  to  pay  costs ; 
Ji€f/.  V.  Pohbnan,  ex  parte  Bagshaw,  1  V.L.R.  (L.),  208.  As  a  general  rule  where 
mandamus  is  granted,  the  costs  also  are  granted,  but  the  Court  has  a  discretion 
which  will  be  exercised  against  the  applicant  if  he  misleads  the  Court  in  material 
particulars  ;  Jieg.  v.  Pohlman^  re  Cobb  v.  Munro^  3  A.J.R.,  109.  The  Court  will 
for  a  sufficient  reason  withhold  costs  from  a  successful  applicant  but  it  will  in 
general  order  costs  to  be  paid  by  that  party  to  the  application  who  ultiniat<:ly 
fails  to  the  party  who  ultimately  succeeds ;  Reg,  v.  Baiks,  ex  parte  Pickup,  6 
A.L.T.,  p.  29. 

The  general  ride  that  the  costs  of  a  mandamus  go  to  the  successful  party  is 
subject  to  the  exception  that  a  judicial  officer  who  is  required  to  do  an  act  is  not 
made  liable  for  costs  unless  he  has  been  guilty  of  improper  conduct.  Costs  were 
refused  against  a  Court  of  Revision  which  was  ordered  by  mandamus  to  hear  objec- 
tions to  a  person's  name  appearing  on  a  ratepayers'  roll ;  Reg.  v.  Bailes^  ex  part^ 
Pickup^  6  A.L.T.,  29  ;  Ex  parte  Alexander^  8  A.L.T.,  43.  The  costs  of  an  applica- 
tion for  a  mandamus  had  under  the  old  practice  in  Victoria,  had  to  be  made  the 
subject  of  a  separate  application  ;  In  re  Gleiulg  Shire^  ex  jxirte  Sealey,  11  V.L.R., 
64.  It  was  held  on  application  for  a  mandamus  that  the  magistrate  could  not  be 
ordered  to  pay  costs  because  he  had  not  acted  perversely,  and  the  respondent 
could  not  be  ordered  to  pay  the  costs  because  the  magistrate  had  acted  upon  his 
own  initiative  and  not  upon  the  application  of  the  respondent ;  Ex  parte  Vincetit, 
16  W.N.  (N.S.W.),  215. 

Costs  were  given  against  justices  on  the  hearing  of  an  order  nisi  for 
mandamus  where  the  Crown  Solicitor  had  instructed  counsel  to  appear  on  their 
behalf  to  show  cause ;  R.  v.  Electoral  Justices  of  ToombvJ^  6  Q.L.J.,  88. 

Where  the  relief  granted  by  a  mandamus  could  have  been  obtained  by  a 
special  case,  the  co^ts  were  limited  to  those  of  a  special  case ;  R.  v.  Lict-nsing 
Justices  of  North  Brisbane,  6  Q.  L.J.,  95. 

An  appellant  obtained  an  order  nisi  for  a  mandamus  to  compel  the  Queens- 
land Medical  Board  to  restore  his  name  to  the  register  of  medical  men  for  the  State 
of  Queensland.  The  order  nisi  did  not  ask  for  costs.  Counsel  for  the  board 
appeared  to  consent  to  the  order  being  made  absolute,  but  to  object  to  the  payment 
of  costs.     Held  that  the  appellant  being  unable  to  maintain  his  mandamus  withoul 
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appearing  in  Ck)urt  was  entitled  to  recover  his  costs  of  such  appearance ;  i?.   v. 
Queensland  Medical  Board,  ex  parte  Forbes,  11  Q.L.J.,  8. 

As  to  costs,  see  also  r.  6,  supra  ;  r.  23,  in/ra. 
14.  The  Court  or  Justice  may  direct  that  the  order  nisi  shall  be  persons  lo  bhow 
addressed  to,  and  served  upon,  any  person  who,  in  the  opinion  of  the     ^^^  ^^  ^  ^^ 
Court  or  Justice,  ought  to  have  notice  thereof ;  and  any  person  who, 
in  the  opinion  of  the  Court  or  Justice,  would  be  affected  by  the  issue  of 
the  peremptory  writ  may  show  cause  against  the  order  nisi,  and,  if  he 
does  so,  shall  be  liable  to  costs  as  if  the  order  had  been  addressed  to 
him. 

Appearance. — On  an  application  for  a  mandamus  to  the  Acting  Chief 
Commissioner  in  Insolvency,  he  sent  a  written  statement  to  the  Registrar.  The 
Court  refused  to  have  it  read  on  the  ground  that  he  should  have  appeared  in  person 
or  by  counsel ;  In  re  Beaumont,  4  W.N.  (N.S.W.),  66. 

15.  Unless  otherwise  ordered  by  the  Court  or  Justice,   every  Form  of  writ, 
writ  of  Mandamus  shall  command  the  person  to  whom  it  is  addressed  ^^'  ^*'"'  ^^'  *"'  ^^' 
to  do  the  act  in  question,  or  show  cause  why  he  has  not  done  it. 

But  the  Court  or  Justice  may  direct  that  the  command  shall  be 
peremptory  in  the  first  instance. 

The  fee  payable  on  sealing  a  writ  of  mandamus  is  £1. 

16.  Unless  otherwise  ordered  by  the  Court  or  Justice,  the  writ  Ti«ne  for  return 

•^  '  of  WTlt. 

shall  be  returnable  within  the  same  time  after  service  as  is  allowed  for  q.  or.  si,  r.  le. 
appearance  in  the  case  of  a  writ  of  summons. 

As  to  return  to  writ,  see  r.  19,  infra ;  as  to  peremptory  writ,  see  rr.  22, 
23  ;  as  to  times  allowed  for  appearance  to  a  writ  of  summons,  see  Or.  4,  r.  10. 

17.  When  a  writ  of  Mandamus  is  directed   to  one  person  only,  ^*'>"vice. 
the  original  writ  must  be  personally  served  upon  him  by  delivering  it 

to  him. 

When  the  writ  is  directed  to  two  or  more  pei*sons,  it  shall  be 
personally  served  upon  all  of  them  but  one  in  the  manner  prescribed  for 
personal  service  of  writ,  and  shall  be  served  upon  the  remaining  one  by 
delivering  the  original  writ  to  him. 

As  to  personal  service  generally,  see  Or.  47  ;  as  to  service  of  writ  of  sum- 
mons, see  Or.  7,  r.  2. 

18.  When  a  writ  of  Mandamus  is  directed   to  justices  or  to  a  ?*^'"\'^'^  °" 

J  justices  or  «'or- 

corporation,  or  to  public  authorities,  it  shall  be  served  on  so  many  of  p®*"*^^  bodies. 
the  justices  or  of  the  officeiu  or  members  of  the  corporation  or  public 
authority  as  are  competent  to  do  the  act  commanded,  unless  by   law 
some  other  mode  of  service  is  sufficient. 

19.  The  persons  to  whom  a  writ  of  Mandamus  is  directed  shall,  ^^*"'*"- 
within  the  time  allowed   by   the  writ,  file   the  writ  in   the  Registry 
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together  with  a  certificate,  written  thereon  or  annexed  thereto,  and 
signed  by  tliem^  setting  forth  that  they  have  done  the  act  commanded 
by  the  writ,  or  else  setting  forth  the  reason  why  they  have  not  done  so. 
As  to  the  time  for  the  return,  see  r.  16,  supra. 

Service.  20.  A  copy  of  the  return  shall  be  served  upon  the  prosecutor  od 

Q.    r.    ,  r.    .    ^^^  same  day  on  which  it  is  filed. 

Pleading  to  21.  If  the  retum  does  not  certify  that  the  act  commanded   has 

Q.  Or.  81,  r.  21.   ^®®^  done,  the  same  proceedings  shall  be  had  and  taken,  and  within  the 

same  time,  as  if  the  return  were  a  defence  in  an  action  in  which  tlie 

prosecutor  was  the  plaintiff  and  the  person  to  whom  the  writ  is  diiected 

was  the  defendant,  and  had  pleaded  the  return  as  his  defence. 

Peremptorj'  22.  If  the  questions  of  fact  and  law,  if  any,  raised  by  the  returu 

Q.  Or.  81,  r.  22.   are  determined  in  favour  of  the  prosecutor  by  judgment  of  the  Court  or 

otherwise,   the  prosecutor  shall   be  entitled  to  a  peremptory   writ  of 

Mandamus,  commanding  the  persons  to  whom  the  first  writ  was  directed 

to  do  the  act  therein  commanded  ;  and  such  writ  shall  be  awarded  by 

the  judgment,  if  any,  or,  if  there  is  no  judgment,  by  a  separate  order. 

Where  the  rule  niai  being  defective  in  form  was  discharged,  the  Judge 
granted  a  rule  nisi  for  a  writ  of  mandamus  returnable  at  once,  and  retierved  the 
question  of  costs  of  the  discharged  rule  ;  Ex  parte  Hay,  15  W.N.  (N.S.W.),  228. 

Costs  whftn  23.  When  a  peremptory  writ  is  awarded  in  the  first  instance, 

peremptory  writ  mt  l        ^ 

Sis^w  ^or'on^  ^^®  Coui't  or  Justice  shall,  at  the  time  of  granting  the  writ,  direct  by 
obedience.         ^^j^^  ^  whom  the  costs  of  the  proceedings  shall  be  paid. 

Q.  Or.  81,  r.  23. 

When  a  peremptory  writ  is  not  awarded  in  the  first  instance, 
and  the  return  to  the  writ  certifies  that  the  person  to  whom  it  is 
addressed  has  done  the  act  commanded  by  the  writ,  an  application  for 
an  order  for  the  costs  of  the  proceedings  may  be  made  at  any  time  after 
the  return  is  filed,  not  being  later  than  the  fourth  day  of  the  Sittings  of 
a  Full  Court  held  next  after  the  day  on  which  the  return  is  filed. 

The  application  shall  be  made  to  the  Court  or  Justice  by  whom 

the  writ  was  awarded. 

Proceedings  in  24.  When  upon  an  application  for  a  writ  of  Mandamus  it  appears 

interpleader.       ^,1^^^  some  person  other  than  the  prosecutor  claims  that  the  person  to 

'^'    '   whom  it  is  proposed  to  direct  the  writ  shall  do  some  act  inconsistent 

with  the  act  which  the  prosecutor  claims  to  have  done,  the  person  to 

whom  the  order  nisi  or  writ  is  directed  may  apply  to  the  Court  or  a 

Justice  for  an  order  that  the  last-named  person  be  substituted  for  him 

in  all  subsequent  proceedings  up  to  the  issue  of  a  peremptory  writ  of 

Mandamus ;  and  the  Court  or  Justice  may  make  such  order  on  the 

application  as  is  just. 
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25.  An  application  for  a  writ  of  Mandamus,  or  an  order  in  the  '"*"*• 
nature  of  a  mandamus,  to  a  judicial  tribunal  to  enter  a  minute  of   ' 
adjournment  and  hear  a  matter,  shall  be  made  within  two  months  of 
the  date  of  the  refusal  to  hear,  or  within  such  further  time  as  is,  under 
special  circumstances,  allowed  by  the  Court  or  Justice. 

The  term  **  month  "  means  **  calendar  month,**  see  Acts  Interpretation  Act 
1901,  sec  22(6). 

26.  In  any  case  in  which  the  Court  may  direct  the  issue  of  a  Mandamus  by 

•^  -^  order. 

peremptory  writ  of  Mandamus,  the  command  may  be  expressed  in  an  q^  or.  8i,  r.  27. 
order  of  the  Court  without  the  issue  of  a  writ,  which  order  shall  have 
the  same  effect  as  a  peremptory  writ  of  Mandamus. 

4*  Prohibition. 

27.  The  Court  or  Justice  may  in  any  case,  instead  of  directing  Pleadings  in 

,       .  -  •        P  T*     1  .1  .   .  T  1  ,1.  1       Prohibition, 

the  issue  of  a  writ  of  Prohibition,  direct  the  prosecutor  to  deliver  to  the  n  or.  si,  r.  28. 

opposite  party  a  statement  of  claim  setting  forth  the  facts  upon  which 

his  claim  to  the  writ  is  founded  ;  and  thereupon  the  same  proceedings 

shall  be  had  and  taken  in  all  respects  as  on  a  statement  of  claim  in  an 

action. 

As  to  writ  of  prohibition  generally,  see  Jud,  Act,  sec.  33;  »6.,  sec.  38  (e) ; 
Constitution,  sec.  75  (v.) ;  as  to  application  for  writ,  see  rr.  1,2;  as  to  statement 
of  claim,  see  Or.   16. 

The  authorities  for  requiring  a  Court  to  abstain  from  the  exercise  of  a 
jurisdiction  it  does  not  possess  and  for  prohibition  generally  are  collected  on  p. 
133,  supra,  and  those  dealing  with  writs  of  prohibition  against  public  officers  on 
p.  118,  mpra.    The  following  cases  on  prohibition  generally  are  cited  in  addition. 

Jurisdiction  to  Grant  WRrr.— **  There  is  a  great  difference  between  the 
cafle  of  justices  making  a  mistake  in  the  exercise  of  their  jurisdiction  and  the 
case  of  their  having  no  jurisdiction  at  all.  It  is  clearly  settled  by  authority  that 
if  an  inferior  tribunal  has  jurisdiction,  no  mistake  made  in  the  exercise  of  that 
jurisdiction  is  a  ground  for  prohibition.  It  is  a  ground  for  an  appeal,  if  an  appeal 
lies.  If  no  appeal  lies,  then  the  only  remedy  is  an  application  for  a  new  trial ; " 
per  Griffith,  C.J.,  King  v.  The  Justices  oj  Rockhampton,  (1903)  S.R.  (Q.),  73. 

The  Supreme  Court  will  not  issue  a  prohibition  to  a  Court  of  Mines  where 
it  has  acted  within  its  jurisdiction,  although  it  may  have  decided  wrongly  ;  Beg, 
V.  Cope,  ex  parte  Moore,  4  A.J.R.,  113. 

Where  there  is  no  evidence  of  an  element  to  constitute  the  offence  with 
which  a  person  has  been  charged  prohibition  will  lie  on  the  application  of  the 
person  convicted;  Reg,  v.  Hare,  ex  parte  Hal/ord,  7  A.L.T.,  142.  Where  a 
Judge  of  the  County  Court  had  granted  an  application  for  a  new  trial  more 
than  seven  days  after  the  first  trial,  the  Court  granted  a  prohibition ;  Reg,  v. 
Skinner,  ex  parte  Freame,  3  A.J.R.,  126.  The  Court  will  not  issue  a  prohibition 
to  the  Registrar  of  a  District  Court.  It  is  contrary  to  the  dignity  of  the  Supreme 
n.c.  25 
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Court  to  issue  a  writ  of  this  high  charsicter  against  an  inferior  officer  of  an  inferior 
Court;  ExparU  Martin,  1  N.S.W.L.R..  345. 

Qu<ier€f  whether  it  is  a  ground  for  prohibition  that  a  person  has  been 
punished  to  a  less  extent  than  is  provided  for  by  the  Act  under  which  the  order  is 
made;  Ex  parte  Ridley,  ^  W.N.  (N.S.W.),  203.  Prohibition  will  not  lie  to 
restrain  an  irregular  execution  upon  a  regular  judgment  of  a  District  Court ; 
Bernstein  v.  Lynch,  15  VV.N.  {N.S.  W.),  129 ;  nor  to  a  Mining  Registrar,  as  he  is 
not  a  Court ;  Ex  parte  King,  15  W.N.  (N.S.  W.),  29.  A  rule  nisi  for  a  prohibition 
was  made  absolute  on  a  point  not  taken  in  the  Court  below,  or  on  obtaining  the 
rule  nisi  where  the  point  was  patent  on  the  face  of  the  proceedings ;  Ex  parte 
Oonnell,  U  W.N.  (N.S.W.).  103. 

Partial  Prohibition. — Where  an  inferior  tribunal  is  about  to  enter  upon 
an  inquiry  as  to  matters,  some  of  which  are  within  its  jurisdiction,  and  some  of 
which  are  without  its  jurisdiction,  the  Court  will  grant  a  prohibition  to  prevent 
it  entering  upon  an  inquiry  as  to  latter ;  Ex  parte  Smith,  15  W.N.  (N.S.  W.),  13. 
Where  an  order  of  a  Court  of  Mines  made  upon  appeal  from  a  Warden  was  bad  as 
to  costs  only,  it  was  held  that  that  portion  of  the  order  relating  to  costs  was 
severable,  and  that  a  prohibition  should  be  granted  as  to  that  portion  only ; 
Coatea  v.  Xew  Loch  Fyne  6.M.  Co.,  26  V".L.R.,  117. 

Deijiy. — Where  a  garnishee  order  nisi  was  served  on  a  Railway  Com- 
missioner on  1st  April,  and  was  made  absolute  on  the  7th  April,  and  the  Com- 
missioners did  not  obtain  an  order  nisi  for  a  prohibition  until  26th  July  of  the 
same  year,  and  no  explanation  was  given  explaining  the  delay  in  obtaining 
such  order,  the  Court  in  the  exercise  of  its  discretion  refused  to  interpose, 
and  the  order  nisi  for  a  prohibition  was  discharged  ;  Mayor  of  Bendigo  d:c.  v. 
Craven,  ex  parte  The  Victorian  Bailtoays  Comnmnioner,  24  V.L.R.,  173. 

Semble,  on  an  application  for  a  common  law  prohibition,  the  question  of 
delay  may  be  immaterial  if  the  objection  to  the  jurisdiction  is  oue  that  goes  to 
the  subject-matter  of  the  proceeding,  and  is  not  of  a  personal  nature ;  Ex  parte 
Howison,  20  W.N.  (N.S.W.),  2.32. 

Affidavits. — Where  there  is  conflicting  evidence  on  the  affidavits  as  to  the 
ruling  of  a  magistrate  the  Court  will  not  consider  the  affidavits  on  one  side  or  the 
other;  Ex  parte,  Mumhy,  15  W.N.  (N.S.W.),  209;  as  to  whether  on  an  appli- 
cation against  a  magistrate  he  should  make  an  affidavit,  see  Ex  parte  JTales,  19 
N.S.W.L.R.,  378;  Ex  parte  Lucas,  16  W.N.  (N.8.W.),  51  ;  as  to  nature  of  the 
affidavits  required  in  New  South  Wales  on  an  application  for  a  statutory  prohi- 
bition, see  Ex  parte  Tracers,  19  W.N.  (N.S.W.),  298;  Ex  parte  Ah  Fat,  20 
W.N.  (N.S.W.),  153.  Cf.  also,  Ex  parte  Ah  Poy,  20  W.N.  (N.S.W.),  184  ;  Ex 
parte   Weingarth,  20  W.N.  (N.S.W.),  1.36. 

Form  of  Rule. — The  rule  nisi  in  New  South  Wales  should  call  upon  the 
respondents  to  show  cause  **  why  a  M'rit  of  prohibition  should  not  issue,"  and  not 
call  upon  them  to  show  cause  '*  why  they  should  not  be  prohibited  and  restrained." 
The  Court  refused  to  amend  a  rule  in  the  latter  form  ;  Ex  parte  McDonaJd,  15 
W.N.  <N.S.W.),  32.  A  rule  for  a  prohibition  under  sec.  12  of  14  Vic,  No.  43 
(N.S.  W.)  should  call  upon  the  justices  to  show  cause  why  a  prohibition  should 
not  issue.  Where  the  rule  only  called  upon  the  prosecutor  to  show  cause  the 
Court  refused  to  amend  it,  and  discharged  it  with  costs.  Ex  parte    JVilloughby, 
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14  W.N.  (N.S.VV.),  125.  A  rule  nisi  for  a  prohibition  on  the  ground  that  the 
decision  complained  of  is  against  natural  justice,  without  more,  is  bad  for  not 
stating  sufficiently  the  grounds,  and  an  application  to  amend  and  amplify  was 
refused  ;  Ex  parte  Wrigley,  20  VV.N.  (N.S.W.),  71. 

Servick.— In  New  South  Wales  it  was  held  that  where  the  Crown  is 
interested  in  a  penalty  notice  of  a  rule  niai  for  a  prohibition  should  be  given  to 
the  Attorney-General;  Ex  jxirte  Ryan,  20  N.S.W. L.R.,  274.  A  rule  n?«  to  an 
inferior  Court  in  New  South  Wales  should  be  served  on  the  Court.  A  ride  nim 
for  a  prohibition  to  the  District  Court  should  be  served  on  the  Registrar  ;  Ex 
parte  Burt,  18  W.N.  (N.S.  W.),  289.  Appearance  to  obtain  an  adjournment  of  a 
rule  nisi  for  a  prohibition  operates  as  a  waiver  of  any  objection  to  the  regularity 
of  service  of  the  rule,  but  not  of  an  objection  to  the  form  of  proceedings  ;  Ex  parte 
Campbell,  19  W.N.  (N.S.  W.),  68.  An  enlargement  of  a  rule  nisi  was  made  in  Ex 
parte  Brown,  20  VV.N.  (N.S.W.),  245. 

RuLK  Returnable  Instanter. — A  rule  nisi  for  a  prohibition  having  been 
discharjiced,  with  costs,  on  technical  grounds,  the  Court  granted  a  fresh  rule 
returnable  at  once  ;  Ex  parte  Moate,  15  N.S.W.L.R.,  83;  Ex  parte  Workman, 
12  W.N.  (N.S.  W.),  2.3  ;  Ex  parte  Dempsey,  13  W.N.  (N  S.W.),  43. 

Costs. — Costs  will  not  be  awarded  against  justices  on  the  granting  of  a  rule 
absolute  where  they  have  not  been  asked  for  in  the  rule  nisi ;  Ex  parte  Keyse,  1 
S.C.R.  (Q.),  117  ;  Brennan  v.  Williams,  9  Q.L.J.,  90.  See  also.  Ex  parte  Cox,  12 
W.N.  (N.S.W.),  172  ;  In  re  Starr,  ib.  ;  ex  parte  Rtbdlo,  10  W.N.  (N.S.  W.),  60  ;  R, 
\.  Smith,  ib.,  171  ;  Ex  parte  Burnett,  ib.,  131.  Where  magistrates  retain  counsel  to 
support  a  conviction  after  the  Attorney-General  has  advised  that  the  conviction 
cannot  be  sustained,  and  a  writ  is  granted,  they  are  liable  for  costs  ;  A*  v.   Wilson, 

1  S.C.R.  (Q.),  12.  In  granting  a  prohibition  the  Court  will  not  give  costs  against 
justices,  although  evidence  has  been  wrongly  rejected,  unless  there  is  a  clear  case 
of  misconduct;  Ex  parte  Tranter,  7  S.C.R.  (N.S.W.),  213;  Kinchler  v.  Cowper, 

2  S.C.R.  (N.S.W.),  142.  The  cases  considered  in  which  costs  may  be  awarded 
against  a  magistrate,  see  Ex  parte  Cox,  12  W.N.  (N.S.  W.),  179  ;  //*  re  Starr,  ib. 
Where  the  objection  to  jurisdiction  was  not  taken  before  the  magistrate  the  pro- 
hibition was  granted  without  costs  ;  Ex  parte  Clarke,  7  S.C.R.  (N.S.W.),  146. 

Where  a  magistrate  heard  a  summons  a  week  before  the  proper  return  day 
it  was  held  that  the  respondent  must  pay  the  applicant's  costs,  and  that  the 
magi'strate  must  pay  his  own  ;  Ex  parte  Maguire,  19  W.N.  (N.S.  W.),  157.  Costs 
were  refused  to  an  applicant  on  the  ground  that  the  information  was  laid  by  a 
constable  in  the  discharge  of  his  duty  ;  Ex  parte  Campbell,  19  W.N.  (N.S.  W.),  68  ; 
of.  Kelly  V.  Fitzyprald,  11  Q.L.J.,  9.  After  the  issue  of  a  rule  nisi  for  a  prohibi- 
tion, if  the  respondent  offers  to  abandon  the  proceedings  sought  to  be  prohibited, 
the  relator  will  not  be  allowed  his  costs  of  prosecuting  the  rule  further  ;  Re.fj.  v. 
Leech,  fx  parte  Shire  of  Tidlaroop,  2  A.L.T.,  19.  Where  justices  acted  perversely 
in  proceeding  with  a  case  when  the  Act,  which  in  clearest  possible  terms  deprived 
them  of  jurisdiction,  was  called  to  their  attention,  prohibition  was  granted  with 
costs  against  them  ;  Ex  ]iarte  Britt,  14  W.N.  (N.S.W.),  7. 

28.  If  judgment  is  given  for  the  prosecutor,  the  judgment  shall  Pro  eediiij?  on 

jutUineiit. 

include  a  direction  that  a  writ  of  Prohibition  shall  issue.  t^».  ,>r.  8i,  r.  29. 
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The  fee  payable  on  seal  of  writ  of  prohibition  is  £1. 
October,  1903. 


Rule  of  Court,  6th 


Writ  of 
Procedendo. 


29.  When  a  writ  of  Prohibition  has  been  issued,  and  it  is  after- 
Q,  Or.  81,  r.  80.  wards  made  to  appear  to  the  Court  or  Justice  that  relief  ought  to  be 
given  against  the  judgment  or  order  by  which  the  writ  was  awarded  on 
any  ground  on  which  relief  might  be  given  against  a  judgment  in  an 
action,  the  Court  or  Justice  may  direct  that  a  writ,  called  a  writ  of 
Procedendo,  shall  be  issued  commanding  the  judicial  tribunal  to  which 
the  writ  of  Prohibition  was  issued  to  proceed  to  hear  or  determine  the 
matter  in  question  or  otherwise  proceed  therein  as  if  the  writ  of  Pi-o- 
hibition  had  not  been  issued. 


Prohibition  by 
order. 


Relfttor  to  be 
nuned. 

Q.  Or.  81,  r.  31. 


30.  The  Prohibition  may  be  expressed  in  an  order  of  the  Court 
without  the  issue  of  a  writ,  which  order  shall  have  the  same  effect  as  a 
writ  of  Prohibition. 

5.   Quo    Warranto. 

31.  Upon  an  application  for  an  order  for  leave  to  exhibit  an 
information  of  Quo  Warranto,  or  for  relief  of  a  like  nature,  the  applicant 
must  state  by  his  own  affidavit  that  the  application  is  to  be  made  at 
his  instance  as  relator. 

The  Court  or  a  Justice  may  allow  a  new  relator  to  be  substituted 
for  the  original  relator,  on  such  tenns  as  to  costs  or  otherwise  as  are 
just. 

As  to  gtto  warranto  generally,  see  Jud.  Act^  sec.  33,  p.  135,  supra ;  as  to 
application  for  an  order,  see  rr.  1,  2,  ftiipra. 

Where  a  Returning  Officer  has  improperly  refused  to  receive  the  nomina- 
tion paper  of  a  candidate,  and  has  proceeded  with  the  election  and  made  a  return, 
quo  loarranlo  is  the  proper  remedy  ;  Ex  parte  Attenboronghy  in  re  Bent,  5  W.  W.  Jt 
a'B.  (L.).  103. 

The  Court  will  make  the  rule  absolute,  although  the  defendant  has  resigned 
the  office,  and  his  resignation  has  been  accepted  before  the  rule  was  obtained, 
when  the  object  of  the  relator  is,  not  only  to  cause  the  defendant  to  vacate  the 
office,  but  to  substitute  another  candidate  at  once  in  the  office.  In  making  the 
rule  absolute  the  Court  will  exercise  a  discretion  as  to  costs ;  The  Queen  r. 
Nobbier,  I  Q.L.J.,  182. 

Acting  in  Office. — The  Court  discharged  a  rule  for  a  quo  tcarranto  infor- 
mation, it  not  appearing  by  the  affidavits  that  the  person  whose  title  was  im- 
peached had  acted  in  or  accepted  the  office,  and  refused  leave  to  amend ;  B.  v. 
Smith,  ex  parte  O'Dm,  6  S.C.R.  (N.S.W.),  259.  Where  the  affidaviU  on  M'hich 
the  rule  was  granted  did  not  show  that  the  respondent  had  acted  in  the  office, 
the  Court  refused  to  allow  the  applicant  to  supply  the  defect  in  his  affidavit  by 
admissions  filed  on  behalf  of  the  respondents,  and  discharged  the  rule;  hi  re 
Mitchell,  2  S.C.R.  (N,S.),  N.S.  W.,  214. 


Digitized  by 


Google 


Or.  XLI.,  rp.  29-86.        QUO  WARRANTO.  389 

Delay. — Before  granting  a  writ  of  quo  wan-anto  the  Court  must  be  satisfied 
that  the  relator  has  shown  good  reason  for  his  delay  in  not  applying  within  a 
reasonable  time  from  the  cause  of  complaint ;  Beg.  v.  Laurens^  3  A.  J.R.,  46. 

Costs.— In  New  South  Wales  it  was  held  that  where  the  respondent  has 
not  acted  after  service  of  the  rule  nisi  for  an  ouster  and  submits,  no  costs  will  be 
granted,  even  although  the  respondent  was  warned  before  the  election  that  his 
nomination  was  invalid,  and  sat  in  the  council  after  being  notified  that  steps  were 
to  be  taken  to  oust  him  ;  In  re  Howarth^  17  VV.N.  (N.S.VV.),  70.  A  respondent 
will  be  ordered  to  pay  the  costs  of  a  successful  motion  to  oust  him  if  he  contests  the 
matter,  even  though  he  has  not  acted  after  the  election ;  Ex  parte  CoghlaUy  16 
W.N.  (N.S.W.),  23.  When  a  party  takes  an  advantage,  and  holds  a  position  to 
which  he  is  not  entitled,  he  must  pay  the  costs  of  the  person  who  challenges  the 
claim  to  that  position  and  succeeds ;  i?.  v.  Lane^  3  Q.L.J.,  66. 

32.  Every  objection  intended  to  be  made  to  the  title  of  the  2!^|^*i°"o^er* 
defendant  or  person  called  on  to  show  cause  shall  be  stated  in  the  "*^* 

1  .   .  1  1  .        .  11,11  .1  1  .  Q.  Or.  81,  r.  32. 

order  nisi,  and  no  objection  not  so  stated  shall  be  raised  on  the  return 
of  the  order  nisi,  or  in  the  information,  without  the  leave  of  the  Court 
or  Justice. 

Form  of  Rule. — A  rule  nisi  for  a  writ  of  quo  warranto  must  state  the 
grounds  upon  which  it  was  obtained  ;  In  re  Municipal  Council  of  Smythesdale,  1 
W.  &W.  (L.).  117. 

33.  An  information  shall  not,  without  the  leave,  of  the  Court,  security  for 

.  .        .      costs. 

given  in  open  Court,  be  filed  until  the  applicant  has  given  security  in  q^  q^.  81,  r.  ss. 
the  sum  of  Fifty  pounds  conditioned  to  prosecute  the  information  with 
effect,  and  to  pay  to  the  defendant  such  costs,  if  any,  as  the  Court  or  a 
Justice  shall  order. 

As  to  security  in  general,  see  Or.  25. 

34.  The  information  shall  set  forth  the  facts  relied  on  by  tlie  Form  of 

11.  'i/*!!/*!  «•      information. 

relator  as   invalidating   the   title   of  the   defendant  to  the  omce  m  q  ^j.  gj  ^  ^ 
question  in  the  same  manner  as  in  a  statement  of  claim. 

As  to  pleading  generally,  see  Or.  14  ;  as  to  statement  of  claim,  see  Or.  16. 

35.  The  information  shall   be  in  the  name  of   the  Attorney-  signature  and 

service  of 

General  or  the  relator,  as  the  case  may  be,  on  behalf  of  His  Majesty,  information, 
and  shall  be  signed  by  the  Attorney-General  or  relator.  ^*    ''    '^' 

A  copy  of  the  information  shall  be  served  upon  the  defendant, 
or,  if  at  the  return  of  the  order  nisi  he  appeared  by  solicitor,  then 
upon  his  solicitor. 

36.  The  defendant  shall  plead  to  the  information  within  the  [Jf^^JS;^ 
same  time  and  in  the  same  manner  as  if  the  information  were  a  state-  p'"oc««<^8«- 

Q.  Or.  81,  r.  36. 

ment  of  claim  in  an  action,  and  thereupon  the  same  proceedings  shall 
be  taken  in  all  respects  as  if  the  proceeding  by  information  were  an 
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action  in  which  the  relator  was  the  plaintiff  and  the  defendant  was  the 

defendant. 

As  to  pleading  after  statement  of  cluim,  see  Or.  14,  Or.  17. 
Judgmeiii :  37.  If  judgment  is  given  for  the  Crown,  the  judgment  shall 

Q.  Or.  81,  r.  s7    award  that  the  defendant  be  ousted  from  the  office  usurped  by  him. 

Disclaimer.  38.  The  defendant  may,  if  he  thinks  fit,  disclaim  the  office  in 

'  *^'     '   question.      Such   disclaimer  shall   be   signed   by  the   defendant  and 

attested  by  a  commissioner  for  affidavits,  and  shall  be  filed,  and  a  copy 

thereof  shall  be  served  on  the  relator  within  the  time  allowed  for 

delivering  a  defence. 

The  relator  shall  thereupon,  unless  the  Court  or  a  Justice 
otherwise  orders,  be  entitled  to  enter  judgment  of  ouster  with  costs, 
including  the  costs  of  the  order  giving  leave  to  exhibit  the  information. 

As  to  time  allowed  for  delivering  a  defence,  see  Or.  17,   r.  6.     The  fee  on 
filing  a  disclaimer  of  office  by  defendant  is  £1  ;  Rule  of  Court,  6th  October,  1903. 

Consolidation.  39.  When  proceedings  by  information  of  Quo  Warranto,  or  for 

' ''  ■  relief  of  a  like  nature,  are  pending  against  several  persons  for 
usurpation  of  offices  of  the  same  nature,  and  upon  the  same  grounds  of 
objection,  the  Court  or  a  Justice  may  direct  the  proceedings  to  be 
consolidated,  as  in  the  case  of  actions,  and  for  that  purpose  may  make 
such  orders  as  are  just. 

But  an  order  for  consolidation  or  stay  of  proceedings  against 
any  defendant  shall  not  be  made  upon  the  application  of  a  defendant, 
unless  he  undertakes  to  enter  a  disclaimer  in  the  event  of  judgment 
being  given  for  the  relator  in  the  proceeding  which  is  not  stayed. 

As  to  consolidation  of  causes  or  matters,  sec  Or.  39 ;  as  to  stay  of  pro- 
ceedings, see  Or.  38. 

6,    Writ  of  Assistance. 

To  issue  by  40.  A  Writ  of  assistance  may  be  issued  upon  the  order  or  fiat  of 

order  of  Justice. 

Q.  Or.  81,  r.  40.   a  Justice,  to  be  granted  upon  an  ex  parte  application. 

The  fee  payable  on  sealing  a  writ  of  assistance  is  lOs.  ;  Rule  of  Court,  6th 
October,  1903. 

ORDER    XLIL 
Habeas  Corpus. 
Order  for  J,  The  Court  or  a  Justice  may  by  order,  and  without  the  issue 

production  of  j      j  ^ 

P«»^ »"  of  a  writ  of  Habeas  Corpus,  direct  the  production  of  any  person  in 

triar*"**^'°"  ^'   confinement  for  the  purpose  of  his  examination  as  a  witness,  or  for  his 
trial,  at  a  time  and  place  to  be  named  in  the  order. 
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As  to  power  of  Court  to  make  an  order  or  direct  the  issue  of  writs  of  hahects 
corpus,  see  Jud.  Act,  sec.  33  (/)  and  note  thereto,  mpra,  p.  136.  The  fee  pay- 
able on  sealing  a  writ  of  habeas  corpus  is  £1. 

2.  Applications  for  writs  of  Habeas  Corpus,  or  for  orders  for  How  applied  for. 
the  production  of  persons  in  confinement  for  the  purpose  of  examina-  r.  i. 

tion  or  trial,  may  be  made  to  the  Court  or  a  Justice  ex  parte. 

The  affidavits  upon  which  the  application  is  made  shall  be 
entitled  "  In  the  High  Court  of  Australia  "  without  other  title,  except 
in  the  case  of  applications  for  oi*ders  for  the  production  of  persons  for 
examination  as  witnesses  in  causes  or  matters  pending  in  the  Court,  in 
which  case  they  shall  also  be  entitled  in  the  cause  or  matter. 

As  to  the  authorities  with  respect  to  habeas  corpus,  see  p.  136,  supra, 

3.  The  Court  or  Justice  may  make  an  order  absolute  in  the  first  How  grranted. 
instance  for  the  issue  of  the  writ  or  production  of  the  person,  or  may  ^  *2.      ^'  '*    ' 
make  an  order  calling  upon  the  person  who  would  be  required  to  obey 

the  writ  or  order,  if  granted,  to  show  cause  why  it  should  not  be 
issued  or  made.  The  order  and  all  subsequent  proceedings  shall  be 
entitled  "  The  King  against  "  the  person  to  whom  the  writ  or  order  is 
directed,  except  in  the  case  of  orders  for  the  production  of  persons  as 
witnesses,  which  shall  be  entitled  in  the  cause  or  matter. 

The  Court  refused  to  grant  a  rule  absolute  in  the  first  instance ;  In  re 
Mitchell,  9  W.N.  (N.S.W.),  67. 

Refusal  of  Ord£b. — The  refusal  to  grant  a  habeas  corpus,  or  the  refusal  of 
a  writ  which  the  legal  guardian  is  entitled  to  obtain  from  the  Court,  or  the 
refusal  to  make  an  order  which  the  party  has  a  right  to  apply  for,  is  in  itself  an 
order ;  In  r^  Bobertson,  15  V.  L.R. ,  483.  As  to  the  nature  of  a  demand  upon  a  gaoler 
under  Habeas  Corpus  Act,  31  Chas.  II.,  c.  2,  see  Ounning  v.  Dwyer,  9  A.L.T., 
50. 

Costs. — Where  a  writ  of  habeas  corpus  has  been  allowed  to  go,  and  has  been 
obeyed  without  argument,  the  Court  has  power  to  grant  costs  against  the  defend- 
ant ;  In  re  Krieg,  9  A.L.T.,  73.  The  Court  has  no  power  to  award  costs  against 
the  successful  applicant  for  a  writ  of  habeas  corpus  ;  Ex  parte  Hooper,  9  W.N. 
(N.S.W.),  18. 

4.  Writs  of  Habeas  Corpus,  and  orders  for  production  directed  to  service, 
persons  charged  by  law  with  the  custody  of  persons  in  lawful  custody  ^'  ^^'  ^^'  ^'  ^' 
or  confinement,  may  be  served  either   personally  or  by  leaving  the 
original  with  a  servant  or  officer  of  the  person  to  whom  the  writ  or 

order  is  directed  at  the  place  where  the  person  in  question  is  confined 
or  detained. 

Other  writs  of  Habeas  Corpus  must  be  served  personally. 


Digitized  by  VjOOQIC 


392 


HABEAS  CORPUS. 


H.C.  Rules. 


When  a  writ  of  Habeas  Corpus  is  directed  to  more  persons  than 
one,  it  shall  be  served  in  the  same  manner  as  a  writ  of  Mandamus 
directed  to  several  persons. 

Together  with  the  writ  there  shall  be  served  a  notice,  directed 
to  the  person  to  whom  the  writ  is  addressed,  and  pointing  out  the  acts 
to  be  done  by  him  in  obedience  to  the  writ,  and  the  consequences  of 
making  default. 

As  to  the  manner  in  which  a  writ  of  mandamus  directed  to  several  persons 
is  served,  see  Or.  41,  r.  17  ;  as  to  manner  of  effecting  personal  service  ;  see  Or. 
47,  r.  1. 

c^f^  Hab«iw  ^"^  ^'  "^^^  person  to  whom  a  writ  of  Habeas  Corpus  is  directed 

Corpus.  shall,  at  the  time  and  place  specified  therein,  make  his  return  to  the 

writ,  which  shall  be  indorsed  upon  or  attached  to  the  writ,  and  shall 

set  out  all  the  causes  of  the  detention  of  the  person  named  in  the  writ 

The  return  shall  be  filed. 

In  Victoria  a  return  to  a  writ  may  be  on  paper  and  need  not  be  on  parch- 
ment ;  In  re  Rowley,  3  V.L.R.  (L.),  8. 

Return  to  Writ. — On  motion  for  hahtoLs  eorptts  the  Court  will  not  take 
into  consideration  any  arrangement  between  the  prisoner  and  the  Executive  as  to 
special  return  on  the  writ,  but  will  assume  that  the  officer  in  whose  custody  the 
prisoner  is  will  make  a  usual  and  proper  return ;  In  re  Millar,  3  VV.  W.  &  a'B. 
(L.),  41.  The  sufficiency  of  a  return  to  a  writ  of  habeas  corpus  was  discussed  in 
In  re  McDonald,  26  V.L.R.,  332. 


Amendment  of 
return. 

Q.  Or.  82,  r.  5. 


6.  The  return  may  be  amended  by  leave  of  the  Court  or  a 
Justice. 

As  to  power  of  the  Court  or  a  Justice  to  amend,  see  H.C.P.  Act,  sees.  23, 
24 ;  Or.  24. 


7.  Upon  the  return  of  the  writ  the  return  shall  be  read,  and  a 
I  shall  then  be  made  for  the  disposition 
named,  or  for  amending  or  quashing  the  return. 


Proceedings  on 

Q.  Or.  82,  r.  6.     DQotion  shall  then  be  made  for  the  disposition  of  the  person  therein 


False  Return. — It  has  been  held  in  New  South  Wales  that  it  is  the  right 
and  duty  of  the  Court  to  issue  a  rule  ex  mero  motu  calling  upon  a  respondent  to 
show  cause  why  an  attachment  should  not  issue  against  him  if  it  has  reason  to 
believe  that  his  return  to  a  writ  of  habeas  corpus  is  untrue ;  Ex  parte  West,  2 
Legge's  Reports  (N.S.W.),  1475. 

^•?£***^®  ..  8.  When  an  order  to  show  cause  has  been  made,  the  Court  or 

without  wnt.  ' 

Q.  Or.  82,  r.  8.  Justice  may,  on  the  return  of  the  order,  direct  the  discharge  or  other 
disposition  of  the  person  in  question  without  the  issue  of  a  writ  of 
Habeas  Corpus,  and  any  such  order  shall  be  as  effectual  as  if  it  had 
been  made  on  the  return  of  a  writ. 
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Where  a  prisoner  is  before  the  Court  on  habeas  corpus^  though  the  writ 
was  granted  for  another  purpose,  if  the  Court  thinks  the  sentence  of  imprisonment 
illegal,  it  will  discharge  the  prisoner  ;  In  re  Thompson,  1  W.  &  W.  (L.),  24. 


ORDER     XLIII. 
Committal  for  Contempt  op  Court. 

1.  When  a  person  is  alleged  to  be  guilty  of  contempt  of  Court,  fa°^^o?t^V"  ^^^ 
committed  in  the  face  of  the  Court,  or  in  the  hearing  of  the  Court,  the  ^^^^' 

'  ^  Q.  Or.  84,  r.  1. 

Court  may,  by  verbal  order,  direct  him  to  be  arrested  and  brought 
before  it  forthwith,  or  the  presiding  Justice  may  issue  a  warrant  under 
his  hand  for  the  arrest  of  the  accused  person. 

When  the  accused  person  is  brought  before  the  Court,  the 
Court  shall  cause  him  to  be  informed  orally  of  the  nature  of  the 
contempt  with  which  he  is  charged,  and  shall  require  him  to  make  his 
defence  to  the  charge,  and  shall  after  hearing  him  proceed,  either  forth- 
with or  after  adjournment,  to  determine  the  matter  of  the  charge,  and 
shall  make  such  order  for  the  punishment  or  discharge  of  the  accused 
pei-son  as  is  just. 

The  accused  person  shall  be  detained  in  custody  until  the 
charge  is  disposed  of,  imless  the  Court  allows  him  to  be  discharged  on 
bail. 

As  to  attachment  and  committal,  see  Or.   35 ;  as  to  power  of  Court  to 
punish  contempts,  see  Jtul.  Act,  sec.  24  and  note  thereto,  stipra,  p.  96. 

2.  In  cases  other  than  those  in  the  last  preceding  Rule  men- in  other  cases, 
tioned,  application  for  punishment  for  contempt  of  Court  shall  be  made  ^'  ^^'  ^'  ^'  ^* 
by  motion,  upon  notice  to  the  accused  person,  for  an  order  that  he  be 
committed  to  prison  for  his  contempt. 

As  to  disobedience  of  witness  to  order  for  attendance,  see  Or.  31,  r.  3. 

3.  The  notice  of  motion  shall  specify  the  nature  of  the  contempt '''®""  ^'  notice, 
of  which  the  accused  person  is  alleged  to  be  guilty. 

It  shall  be  entitled  in  the  cause  or  matter,  if  any,  with  reference 
to  which  the  contempt  is  alleged  to  have  been  committed,  or,  if  it  is 
not  alleged  to  have  been  committed  with  reference  to  any  particular 
cause  or  matter,  shall  be  entitled  "The  King  against "  the  accused 
person,  naming  him. 

4.  The  notice  of  motion  shall  be  served  personally  unless  the  Service. 
Court  or  Justice  otherwise  orders.  ^'    '  ^' 

As  to  manner  of  effecting  personal  service,  see  Or.  47,  r.  1. 
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Warrant. 

q.  Or.  84,  r.  5. 


CONTEMPT. 


H.C.  Rules. 


5.  When  a  notice  of  motion  for  the  committal  of  a  person  for 
contempt  has  been  filed,  if  it  is  made  to  appear  to  a  Justice  that  the 
accused  person  is  likely  to  abscond  or  otherwise  withdraw  himself  from 
the  jurisdiction  of  the  Court,  the  Justice  may  by  warrant  under  his 
hand  direct  that  the  accused  person  shall  be  arrested  and  detained  in 
custody  until  he  gives  security  in  such  sum  as  the  Justice  directs  to 
appear  in  person  and  answer  the  charge  and  submit  to  the  judgment  of 
the  Court. 


The  warrant  shall  be  directed  to  the  Marshal. 
As  to  security,  see  Or.  25. 

ISiy'b^^^^"^'*  6.  On   the  hearing  of  the  motion  the  Court   may   order  the 

administered,     accused  person  to  answer  on  oath,  within  four  days,  interrogatories  to 
be  exhibited  to  him  touching  his  contempt. 

The  answer  to  the  interrogatories  shall  be  made  by  affidavit. 

As  to  interrogatories  and  answers,  see  Or.  26  ;  as  to  computation  of  time, 
see  Or.  45. 


Adjournraent. 
Q.  Or.  84,  r.  7. 


7.  When  the  accused  person  is  ordered  to  answer  interrogatories, 
the  hearing  of  the  motion  shall  be  adjourned  for  a  sufficient  time  to 
allow  the  answer  to  be  made  and  filed. 


Punishment :  8.  Upon  the  hearing  of  the  motion  the  Ooui-t  may  impose  a  fine 

Q.  Or.  84,  r.  8.     instead  of  ordering  the  accused  person  to  be  committed  to  prison,  or  may 

impose  a  fine  in  addition  to  ordering  his  committal;  and,    when  it 

imposes  a  fine,  may  order  that  he  be  imprisoned,  or  further  imprisoned, 

until  the  fine  is  paid. 

Order  of  9.  When  the  accused  person  is    ordered  to  be  committed  to 

committal.  •        i     i     n  'p       ^  •  i  •  i    i      • 

Q.  Or.  84,  r.  9.     prison,  the  order  of  committal  shall  specify  the  prison  to  which  he  is  to 
be  committed. 

Discharge.  1 0.  The  Court  may  order  the  discharge  of  a  person  committed  to 

Q.  Or.  84,  r.  10.   pj-jgQn  for  Contempt  notwithstanding  that  the  time  for  which  he  was 
ordered  to  be  committed  has  not  expired. 

Costs.  11.  The  costs  of  an  application  for  committal  shall  be  in  the 

^'    '^'    '   discretion  of  the  Court,  whether  an  order  for  committal  is  made  or 
not. 

As  to  costs,  see  Jiid.  Act,  sees.  26,  27  ;  Or.  46. 
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ORDER  XLIY. 

The  Marshal  and  other  Officers  charged  with  Service  and 
Execution  of  Process. 

1.  The   Marshal,    and   every   other   officer   charired    with   the  fi^ess  to  be 

•^  *  returned. 

execution  of  process,  shall  return  the  process  into  Court  if  required  by  q.  or.  89,  r.  i. 
the  party  by  whom  it  is  sued  out. 

As  to  the  appointment  and  duties  of  Marshal,  see  Jud.  Act,  sec.  53 ;  and 
of  Deputy  Marshal,  sec.  54. 

The  fees  to  be  taken  in  the  Marshal's  office  are  to  be  the  same  as  by  the 
practice  of  the  Supreme  Court  of  the  State  in  which  the  proceeding  is  taken  or  the 
act  is  done  or  authorized  and  required  to  be  taken  by  the  sheriff  in  respect  of  a 
like  proceeding  or  act  in  a  cause  pending  in  that  Court ;  Rule  of  Court,  Oct.  6th, 
1903. 

2.  The  return  shall  be  made  by  filinff  the  original  process  in  the  Mode  of  fmaking: 

*^  °  j:5  r  returns. 

Registry,  with  a   certificate  indorsed  thereon  or  annexed  thereto,  and  cf.,Q.  or.  89, 
signed  by  the  Marshal  or  his  deputy,  or  such  other  officer  as  aforesaid, 
and  setting  forth  what  has  been  done  under  the  process. 

3.  When  a  writ  of  summons  or  other  process  is  delivered  to  the  Uetum  of  non 

est  inventus. 

Marshal  or  other  officer  specially  appointed  in  that  behalf  for  service  q.  or.  so,  r.  3. 
upon  any  person,  and  the  Marshal  or  officer  is  unable  to  find  the 
person  to  be  served,  he  shall,  if  so  required  by  the  party  by  whom  the 
process  was  delivered  to  him,  return  the  process  into  Court  in  the  same 
manner  as  in  the  case  of  process  of  execution,  with  a  certificate  setting 
forth  the  inability. 

4.  No  order  shall  issue  for  the  return  of  any  writ,  or  to  bring  in  Return  of  writ, 
the  body  of  a  person  ordered  to  be  attached  or  committed  ;  but  a  ^^{^^'  ^'  ^^' 
notice  to  the  Marshal  by  the  solicitor  of  the  party  at  whose  suit  the 

writ  was  issued,  or  the  order  for  attachment  or  committal  was 
obtained,  or  by  the  party  himself  if  he  sues  or  appears  in  person, 
requiring  the  Marshal  to  return  the  writ  or  to  make  his  report  or  to 
bring  in  the  body  within  a  specified  time,  shall,  if  not  complied  with, 
entitle  the  party  to  apply  for  an  order  for  the  attachment  of  the 
^larshal. 

The  time  specified  in  the  notice  shall  not  be  less  than  eight  days. 

Any  such  notice  may  be  given  in  vacation  as  well  as  at  any 
other  time. 

As  to  attachment  of  persons,  see  Or.  35  ;  as  to  committal,  see  Or.  43  ;  as  to 
computation  of  time,  see  Or.  46. 
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TIME. 


H.G.  Rules. 


M^shtf^n^  °'  ^*  ^'^®  Marshal  or  his  deputy  shall  attend  all  sittings  of  a  Full 

Court.  Court,  and  all  sittings  of  the  Court  for  the  trial  of  causes,  and  of  any 

Q.  Or.  89,  r.  4.  .  .      .         .      ^  .  ,       . 

Justice  of  the  Court  when  sitting  m  Court  on  any  occasion  when  he  la 


Or  his  officers. 

Cf.,  A.R.  1894, 
r.  105. 


required  by  the  Justice  or  Court  to  do  so. 

6.  Whenever,  by  reason  of  distance  or  any  other  sufficient 
cause,  the  Marshal  or  his  deputy  cannot  conveniently  execute  any 
instrument  in  person,  he  shall  employ  some  fit  person  as  his  officer  to 
execute  it. 


ORDER  XLV. 
Time. 


Exclusion  of 
Sundays and 
Ck>urt  holidays. 


Cf.,  1 
r.  2. 


.  Or.  64, 


Time  expiring 
on  dose  day. 

Cf.,E.0r.64, 
r.  '6. 


No  delivery-  of 
pleadin^n)  in 
vacation. 

Cf.,  E.  Or.  64, 
r.  4. 


Vacation  not  to 
be  reckoned  in 
time  for 
deliverj',&c.,  of 
pleadings. 

Cf.,E.  Or.64, 
r.  6. 


1.  When  any  limited  time  less  than  six  days  from  or  after  any 
date  or  event  is  appointed  or  allowed  for  doing  any  act  or  taking  any 
proceeding,  Sundays  and  Court  holidays  shall  not  be  reckoned  in  the 
computation  of  the  time. 

As  to  Court  holidays,  see  Or.  48,  r.  4  ;  as  to  reckoning  time,  see  also  the 
Acts  Interpretation  Act  1901,  sees.  36,  37. 

2.  When  the  time  for  doing  any  act  or  taking  any  proceeding 
expires  on  a  Sunday  or  Court  hoUday,  and  by  reason  thereof  the  act  or 
proceeding  cannot  be  done  or  taken  on  that  day,  the  act  or  proceeding 
shall,  so  far  as  regards  the  time  of  doing  or  taking  it,  be  held  to  be 
duly  done  or  taken  if  done  or  taken  on  the  next  day  which  is  not  a 
Sunday  or  Court  holiday. 

Cf.,  the  Acts  Interpretation  Act  1901,  sec.  36  (2). 

As  to  Court  holidays,  see  Or.  48,  r.  4. 

3.  Pleadings  shall  not  be  delivered  or  amended  in  vacation 
unless  directed  by  the  Court  or  a  Justice. 

As  to  delivery  of  pleadings,  see  Or.  14,  et  seq.  ;  as  to  vacations,  see  Or.  48, 
r.  3. 

When  a  declaration  had  been  delivered  in  vacation,  a  judgment  for  plain- 
tiffs, signed  in  default  of  plea  by  the  defendant,  was  set  aside  ;  Stewart  v.  Fitz- 
gerald, 1  S.C.R.  (Q.),  122. 

4.  The  time  of  the  vacations  shall  not  be  reckoned  in  the 
computation  of  the  times  appointed  or  allowed  by  these  Rules  for 
filing,  amending,  or  delivering  any  pleading,  unless  so  directed  by  the 
Court  or  a  Justice. 

The  time  of  vacations  is  reckoned  in  calculating  the  time  within  which  notice 
of  motion  for  new  trial  must  be  served ;  Appeal  Rules,  sec.  1,  r.  21.  As  to 
vacations,  see  Or.  48,  r.  3. 
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5.  The  day  on  which  an  order  for  security  for  costs  is  served,  J^iurit^^or^^"^ 
and  the  time  thenceforward  until  and  including  the  day  on  which  the  ^*be  reckon^. 
security  is  given,  shall  not  be  reckoned  in  the  computation  of  the  time  Cf.,  E.  Or.  64, 
allowed  for  pleading,   answering  interrogatories,  or  taking  any  other 
proceeding  in  the  cause. 

As  to  security  for  costs,  see  Or.  25,  r.  9,  el  seq. 

6.  The  Court  or  a  Justice  may  enlarge  or  abridge  tlie  time  for  Power  of  Court 

•^  ^  '^  or  Justice  to 

doing  any  act  or  taking  any  proceeding  allowed  or  limited  by  these  *jjJ?J8^®  Jfj^^ 
Rules,  or  allowed  or  limited  for  the  like  purpose  by  any  order  of  the  cf.,E.  or.64, 
Court  or  a  Justice,  whether  so  allowed  by  way  of  enlargement  or 
otherwise,  upon  such  terms,  if  any,  as  the  justice  of  the  case  requires  ; 
and  any  such  enlargement  may  be  ordered  although  the  application  for 
the  same  is  not  made  until  after  the  expiration  of  the  time  originally 
allowed  or  limited. 

As  to  extension  of  time  on  appeal,  see  notes  to  Appeal  Rules,  sec.  1 ,  r.  4. 

The  Bules  of  the  Supreme  Court  1884  (Vic.)  relate  to  procedure,  and  where 
they  are  speaking  about  time  or  fixing  time  they  are  speaking  about  or  fixing  time 
in  relation  to  procedure,  and  they  refer  only  to  times  fixed  by  the  rules,  not  to 
times  fixed  by  Statutes  ;   Wynne  v.  Ryan^  15  A  L.T.,  125. 

7.  Service  of  pleadings,  notices,  summonses,  orders,  rules,  and  Time  of  day  for 

8er\'ice. 

other  proceedings,  shall  be  effected  before  four  o'clock  in  the  afternoon,  of.^  e.  or.  64, 
except  on  Saturdays,  when  it  shall  be  effected  before  twelve  o'clock  ^' 
-noon.  Service  effected  after  four  o'clock  in  the  afternoon  on  any  week 
day  except  Saturday  shall,  for  the  purpose  of  computing  any  period  of 
time  subsequent  to  the  service,  be  deemed  to  have  been  effected  on 
the  following  day.  Service  effected  after  twelve  o'clock  noon  on  Saturday 
shall  for  the  like  purpose  be  deemed  to  have  been  effected  on  the 
following  Monday. 

As  to  service  generally,  see  Or.  47  ;  as  to  service  of  originating  proceedings, 
see  Or.  7.  Reference  to  time  in  a  Statute  means  in  each  State  or  part  of  the 
Commonwealth  the  standard  or  legal  time  in  that  State  or  part  of  the  Common- 
wealth ;  the  Acts  Interpretation  Act  1901,  sec.  37. 

8.  When  no  proceeding  has  been  taken  in  a  cause  for  one  whole  Notice  after 

delay  of  one 

year  from  the  time  when  the  last  proceeding  was  taken,  any  party  who  year, 
desires  to  proceed  shall,  before  taking  any  step  in  the  cause,  give  a  r.  Vs.  *  ^'  ' 
month's  notice  to  every  other  party  of  his  intention  to  proceed.  When 
six  years  have  elapsed  from  the  time  when  the  last  proceeding  was 
taken,  no  fresh  proceeding  shall  be  taken  without  the  order  of  the  Court 
or  a  Justice,  which  may  be  made  either  ex  parte  or  upon  notice.  A 
summons  on  which  no  order  has  been  made  shall  not  be  deemed  a 
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proceeding  within  this  Rule  ;  but  notice  of  trial,  although  avoided  by 
non-entry  or  countermanded,  shall  be  deemed  such  a  proceeding. 

The  term  "month"  means  calendar  month;  see  Acts  Interpretation  Act 
1901,  sec.  22. 

In  Victoria  where  a  party  proceeds  to  tax  his  costs  after  the  lapse  of  one 
year  since  the  last  proceedings  in  the  action,  he  must  give  the  other  side  one 
month's  notice  of  his  intention  to  proceed  with  such  taxation  ;  Lontrganv.  Dixon^ 

23  V.L.R.,  8.  An  application  for  a  receiver  M-as  held  not  to  be  a  proceeding 
within  the  corresponding  Victorian  rule  (Or.  64,  r.  13) ;  The  Bank  of  Auetralam 
V.  ?r/ii7eAead,  24  V.L.R.,308. 

ORDER  XLVI. 
Costs. 
Costs  to  be  in  1.  Subicct  to  the  provisions  of  these  Rules,  the  costs  of  and 

the  discretion  of  **  '^  ' 

the  Court.         incident  to  all  proceedings  in  the  Court  shall  be  in  the  discretion  of 

r.  i.  '     '    '      the  Court  or  a  Justice  :  Provided  that,  when  any  cause  or  issue  is  tried 

with  a  jury,  the  costs  shall  follow  the  event,  unless  the  Justice  by 

whom  the  cause  or  issue  is  tried,  or  the  Court,  for  good  cause  otherwise 

orders. 

As  to  jurisdiction  of  High  Court  to  award  costs,  see  Jud  Act,  sec.  26.  No 
appeal  as  to  costs  except  by  leave,  i6.,  sec.  27  ;  as  to  costs  in  which  the  Common- 
wealth or  States  are  parties,  ib.,  sec.  64 ;  as  to  power  of  Justices  to  make  rules  as  to 
taxation,  t6.,  sec.  86  ;  as  to  taxation  and  allowance  of  fees  payable  to  barristers 
and  solicitors,  and  review  of  taxation,  see  Rules  of  Court,  Oct.  12th,  1903  ;  as  to 
security  for  costs,  see  Or.  25,  r.  9,  et  stq,  ;  as  to  security  on  appeal,  see  H.C.P. 
Act,  sees.  35,  36,  and  note  to  Or.  25,  r.  17. 

Costs  in  Discretion  of  Court.— The  true  construction  of  a  corresponding 
Victorian  rule  was  held  to  be  that  it  was  only  intended  to  regulate  the  way  io 
which  costs  were  to  be  dealt  with  when  power  was  given  to  the  Court,  or 
independently  of  an  Act  of  Parliament  the  Court  had  power  to  deal  with  costa; 
In  re  Annand,  17  V.L.R.,  108.     Cf.  also,  note  to  Jud.  Act,  sec.  26. 

Kefcsal  of  Costs  to  Successful  Party.— Costs  may  be  refused  to  a 
defendant  where,  while  an  injunction  motion  is  pending,  he  does  the  act  sought 
to  be  restrained,  and  the  motion  is  dismissed  ;  Smith  v.  Blacker,  3  V.L.R.  (E.),  1 ; 
to  a  defendant  who  improperl}'  neglects  to  answer  letters  before  action  ;  O'jier  v. 
Booth,  9  V.L.R.  (E.),  160  ;  Breem  v.  Lindmy,  S  V.L.R.  (E.),  2.32  ;  to  a  plaintiff 
who  has  been  guilty  of  misconduct  with  respect  to  the  subject  matter  of  the 
action;  Ingram,  v.  India  Rnhhtr  d-c.  Co.,  24  A.L.T.,  159;  to  a  plaintiff  on  the 
ground  that  in  a  previous  action  brought  by  him  against  the  defendant  ho  neglected 
to  join  the  CAUse  of  action  in  respect  of  which  he  has  succeeded  ;  Saify  v.  W'a/^ 

24  V.L.R.,  929;  to  a  plaintiff  in  an  action  against  a  defendant  for  using  a  label 
like  his  when  the  plaintiff  could  have  had  an  undertaking  to  discontinue  it  before 
the  issue  of  the  writ ;  Rohertton  ci*  Sons  v.  Perkins  <0  Co,  Ltd.,  2  Q.L.J.,  173;  to 
an  appellant  on  a  successful  application  of  a  prohibition  owing  to  voluminous  and 
irrelevant  affidavits  filed  by  him  ;  Baren  v.  Citrtland  D.  B.,  6  Q.L.  J.,  213.     Where 
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a  defendant  at  the  openiDg  of  plaintiff's  case  made  a  certain  offer  to  submit  to 
judgment  which  the  plaintiff  refused,  costs  only  were  given  plaintiff  to  the  time  of 
the  offer  on  the  ground  that  the  defendant  was  kept  unnecessarily  at  the  trial ; 
Queensland  Ijivesltnent  Co,  v.  Qrimley,  4  Q.L.J.,  224. 

"Good  Cause."— Where  the  conduct  of  a  defendant,  as  disclosed  by  the 
evidence  at  the  trial  of  an  action  with  a  jury,  was  such  as  to  lead  the  plaintiffs 
reasonably  to  believe  that  they  had  a  good  cause  of  action,  and  to  induce  them  to 
prosecute  the  action,  it  was  held  that  there  was  "good  cause"  for  depriving  the 
<lefendant,  though  successful,  of  his  costs ;  Scottish  Oy^mpit  Odd  Mines  Ltd.  v. 
Carroll,  1902  S.R.  (Q.),  311  (Griffith,  C.J).  Conduct  on  the  part  of  a  plaintiff  or 
defendant  calculated  to  injure  or  defraud  the  public,  may  constitute  **  good  cause  " 
for  depriving  such  party  of  his  costs;  ptr  Holroyd,  J.,  in  Wolfe  v.  Langy  14 
V.L.R.,  460.  Where  no  fraud  had  been  proved  in  an  action  for  infringement  of  a 
trade  mark,  bat  the  primary  Judge  was  satisfied  that  the  defendants  had  been 
guilty  of  incaution,  it  was  held  by  the  Full  Court,  on  appeal,  that  "incaution" 
might  be  "  good  cause"  for  depriving  a  party  of  his  costs  ;  ib.  In  an  action  for 
libel  a  verdict  for  one  farthing  constituted  "good  cause"  for  depriving  the 
plaintiff  of  his  costs;  Gannon  v.  Whiter  12  V.L.K.,  589.  The  fact  of  nominal 
damages  only  being  assessed  in  an  action  for  malicious  prosecution  and  slander 
Was  held  not  necessarily  and  in  all  circumstances  to  be  "  good  cause  ''  for  depriving 
the  plaintiff  of  costs  ;  Humby  v.  Sutton,  14  V.L.R.,  124.  See  also  Johnston  v. 
Wilson,  5  A.L.R.  (C.N.),  69  ;  and  Fox  v.  Tremcith,  8  A.L.R.,  232. 

Where  the  jury  relieved  the  plaintiff  from  aspersions  cast  upon  him  by  the 
libels  complained  of,  yet  the  defendant  had  practically  succeeded  on  ten  causes  of 
action  out  of  twelve,  this  was  held  to  constitute  **  good  cause  "  ;  Spti(jht  v.  Syme, 
21  V.L.R.,  at  p.  682. 

There  is  an  appeal  on  the  question  of  whether  there  is  any  evidence  of  "  good 
cause"  ;  ptr  Griffith,  C.J.,  Scottish  Gold  Mines  Ltd,  v.  Carroll,  (1902)  S.R.  (Q.),  at 
p.  316.  Cf.  also  Gannon  v.  White,  12  V.L.R.,  589;  Wolfe  v,  Lang,  14  V.L.R,, 
460.  An  appeal  was  also  heard  in  Brilliant  G.  M.  Co.  v.  Craven,  9  Q.L.J.,  144. 
Where  in  an  action  tried  before  a  jury  the  successful  party  was  deprived  of  his 
costs  for  "good  cause,"  such  costs  exceeding  £500,  it  was  held  that  an  appeal 
would  lie  to  the  Privy  Council  against  the  judgment  depriving  such  party  of  his 
costs  ;   Wolfe  v.  Lang,  10  A.L.T.,  117. 

An  application  to  deprive  a  successful  defendant  of  his  costs  in  an  action 
tried  with  a  jury  is  in  time  if  made  before  the  Judge  has  exercised  his  discretion 
with  respect  to  costs,  although  judgment  has  been  given  in  the  action  ;  Scottish 
Gympte  G.  M.  Ltd.  v.  Carroll,  (1902)  S.R.  (Q.),  316. 

Costs  Follow  Event. — In  an  action  for  libel,  tried  before  a  Judge  and 
jury,  certain  issues  were  raised  on  the  pleading  all  of  which  were  found  by  the 
jury  in  the  defendant's  favour  ;  the  defendant  had  also  paid  money  into  Court ; 
no  application  relative  to  costs  had  been  made  at  the  trial:  Htld,  that  the 
defendant  was  entitled  co  all  the  costs  of  the  action  ;  Tompsit  v.  Wilson,  12 
A.L.T.,  52.  A  plaintiff  may  be  entitled  to  the  general  cosU  of  an  action  for  libel 
notwithstanding  that  the  defendant  has  been  successful  on  the  great  majority  of 
counts,  and  that  the  damages  awarded  on  the  other  counts  were  only  nominal ; 
Smith  v.  6V"'',  1  A.L.R.  (C.N.),  33. 
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Event. — The  word  **  event"  means  the  conclusion  of  the  whole  matter  or 
proceeding  commencing  with  the  writ  of  summons  and  ending  with  final  judg- 
ment, and  the  costs  which  follow  the  event  include  all  costs  legitimately  incurred 
in  the  entire  miction — that  is  to  say,  the  costs  of  any  previous  unsuccessful  trial,  as 
well  as  the  costs  of  the  trial  which  led  up  to  the  event ;  Liicas  v.  Mayor  of  South 
Mdlmirne,  12  V.L.K.,  678. 

Second  Trial. — Where  a  case  is  heard  before  a  jury  and  the  jury  disagrees 
and  a  second  trial  immediately  takes  place,  costs  are  in  the  discretion  of  the 
Judge.  Costs  of  both  trials  were  granted  by  GriflSth,  C.J.,  to  a  successfal 
defendant ;  McCafferty  v.  Grego'Ty^  Queensland  Dig.,  col.  64.  Semble,  the  costs  of 
a  second  trial  will  only  be  granted  when  the  circumstances  of  the  case  are  such 
that  any  jury  might  reasonably  disagree  ;  Sfanwix  v.  Hotcard  Smith  d'  5<ww,  it. 
When  the  jury  are  unable  to  agree  the  successful  party  is  not  entitled  as  a  matter 
of  right  to  the  costs  of  the  first  trial ;  Beady  v.  Byrne,  2  Q.L.J.,  8. 

**  Where  the  first  trial  has  resulted  in  a  disagreement  of  the  jurj',  and  where 
the  jury  have  agreed  in  the  first  trial,  but  their  verdict  has  been  set  aside,  we 
think  that  in  both  these  cases  the  costs  follow  the  event  unless  application  be  made 
to  the  Judge  at  the  trial,  and  the  Judge,  for  good  cause  shown,  shall  otherwise 
order  ; "  per  Full  Court  (Vic),  12  V.L.R.,  at  p.  681. 

Two  Actions. — The  fact  that  a  plaintiff  in  an  unsuccessful  action  by  himself 
and  his  wife  for  injury  to  her  failed  to  add  his  personal  claim  for  damages,  and 
in  a  subsequent  action  against  the  same  defendant  recovered  a  substantial 
amount  in  respect  of  that  claim,  may  be  a  sufficient  reason  for  depriving  him  of 
his  costs  of  the  second  action.  A.  and  his  wife  brought  an  action  against  B.  for 
damages  for  injury  to  the  wife  caused  by  B.'s  negligence.  The  jury  gave  a  verdict 
for  the  defendant.  Subsequently  A.  brought  an  action  against  B.  in  respect  of 
the  same  subject-matter  for  injury  caused  to  A.  himself.  The  jury  awarded  sub- 
stantial damages :  i/e/d,  thas  A.  was  entitled  to  costs,  but  that  the  defendant's 
costs  in  the  first  action  should  be  taxed  as  between  solicitor  and  client,  and  should 
besetoff  as  against  A.'s  costs  in  the  second  action  ;  Kally  v.  Walsh,  24  V.L.R., 
929. 

Several  Causes  of  Actios. — In  an  action  where  several  causes  of  action 
are  joined  the  Judge  has  power  to  enter  up  judgment  on  any  one  cause  as  to 
which  the  jury  have  agreed,  although  as  to  the  remaining  causes  of  action  the 
jury  have  been  unable  to  acjree,  and  has  power  under  Or.  65,  r.  2  (Vic),  to  award 
the  successful  party  the  costs  of  that  particular  issue  on  which  the  verdict  has 
been  given  ;  Speight  v.  Syme,  20  V.L.R.,  107. 

Payment  of  Costs  by  Successful  Party. — Where  an  action  is  tried  by  a 
Judge  without  a  jury,  and  the  plaintiff  recovers  a  nominal  sum  only,  he  may  be 
ordered  to  pay  the  whole  of  the  defendant's  costs  ;  Vale  v.  Xichoif,  1.3  V.L.R,  437. 
In  Warrx.  Opie,  3  A.L.R.  (C.N.),  81,  Williams,  J.,  intimated  that  if  he  had  power 
he  would  order  the  defendant,  for  whom  he  found,  to  pay  plaintiff's  costs,  and 
referred  to  Foster  v.  f/.X  BaUicay  Co.,  8  Q.B.D.,  515;  Dick  v.  Yates,  18  CD., 
76  ;  and  feeling  he  was  bound  by  these  authorities,  entereil  judgment  for  the 
defendant  without  costs. 

A  plaintiff  who  partially  succeeds  on  a  minor  issue  in  an  action  involving 
other  issues  relating  to  large  and  important  questions  as  to  which  the  plaintiflf  is 


Digitized  by  VjOOQIC 


Or.  XLVI.,  r.  1.  COSTS.  401 

unauccessful,  may  be  ordered  to  pay  the  costs  of  the  action,  although  he  is  entitled 
to  the  costs  of  the  issue  on  which  he  succeeds  ;  Gray  v.  X.  Stevenson  ds  Sons  Ltd., 
•25  V.L.R.,476. 

Defendant  paying  Costs  of  Co-defendant. — Quoire,  whether  the  Court 
can  order  one  of  two  defendants  to  pay  the  costs  of  all  parties  in  a  case  where  both 
defendants  are  equally  liable  to  the  plaintiff;  Murdoch  v.  Oreer,  17  W.N.  (N.S.W.), 
1.  In  Knight  v.  Btil^  13  V.L.R.,  878,  it  was  held  the  Court  could  order  a  defend- 
ant to  pay  a  co-defendant's  costs  of  action. 

Several  Parties  having  same  Interest. — One  set  of  costs  only  was 
allowed  ;  WcUlace  v.  Wallace,  24  V.L.R.,  859.  See  also  Chadwick  v.  McMullen, 
19  A.L.T.,  122;  for  a  case  in  which  certain  costs  of  one  of  two  defendants  were 
disallowed  on  the  grounds  that  the  defendants  had  severed  their  defences  without 
sufficient  reason — their  being  no  conflict  of  interests  and  nothing  to  prevent  one 
solicitor  acting  with  consistency  for  both— and  that  it  would  not  be  equitable  to 
compel  the  plaintiff  to  pay  the  extra  costs  occasioned  by  such  severance. 

Solicitor  Ordered  to  Pay. — A  Judge  has  power  to  make  van  order  that 
the  solicitor  of  the  plaintiffs  pay  the  defendants  their  costs,  if  satisfied  that  the 
actions  would  not  have  been  brought  against  the  defendants  but  for  champertous 
agreements  made  between  the  solicitor  and  the  plaintiffs  ;  Reilly  v.  the  Melbourne 
Tt'annray  and  Omnibus  Co.  Ltd.,  19  V.L.R.,  461.  A  solicitor  who  foments 
litigation  in  order  to  serve  a  purpose  of  his  own  is  liable  to  pay  the  costs  of  that 
litigation  if  he  knows  that  it  is  frivolous  and  vexatious,  and  brought  mala  fide 
without  any  expectation  of  a  favourable  result,  and  merely  to  make  costs  or 
annoy.  But  where  a  solicitor  believes  that  his  client  has  a  good  cause  of  action 
and  acts  otherwise  fairly,  he  cannot  be  made  liable  for  costs  merely  because  he  has 
an  object  of  his  own  to  serve  when  he  advises  his  client  to  take  proceedings  ;  In 
re  O'Brien,  21  V.L.R.,  100. 

Amendment. — Where  amendments  are  allowed  which  will  cause  the  action 
to  proceed  at  some  length  with  regard  to  matters  not  charged  against  one  of 
several  defendants,  the  costs  of  such  defendant  with  respect  to  such  amendment  • 
should  be  left  to  the  judge  who  tries  the  case  ;  McLeod  v.  Henty,  25  V.L.R,,  648. 

Defence  and  Counterclaim. — Where  in  an  action,  judgment  is  ordered  to 
be  entered  for  the  defendant  on  the  statement  of  claim,  without  costs,  and  for  the 
defendant  on  his  counterclaim,  with  costs,  the  defendant,  on  the  taxation  of  his 
costs  of  the  counterclaim,  is  entitled  to  all  such  costs  as  were  necessarily  incurred 
for  establishing  the  counterclaim,  even  if  part  of  them  went  to  and  established  the 
defence  ;  Lloyd  v.  Looker,  20  V.L.R. ,  468.  In  an  action  where  there  is  a  claim 
and  a  counterclaim,  not  in  the  nature  of  a  set-off,  and  the  plaintiff  succeeds  upon 
his  claim  and  the  defendant  on  his  counterclaim,  the  claim  and  the  counterclaim 
should  for  the  purpose  of  entering  judgment  and  taxation  of  costs  be  treated  as 
separate  actions,  and  judgment  should  be  entered,  with  <iosts,  for  each  party  for  the 
amount  recovered  by  him  on  his  claim  and  counterclaim  respectively.  The  costs 
of  any  issue  of  the  counterclaim  on  which  the  defendant  has  failed  should  be  borne 
by  him,  and  costs  common  to  both  claim  and  counterclaim  should  be  apportioned  ; 
Bank  of  Victoria  v.  Synnot,  11  V.L.R.,  598.     But  compace  r.  7,  infra. 

Party  added  to  Action. — Where  a  party  has  been  added  to  an  action, 
and  may,  in  consequence  thereof,  be  prejudicially  bound  by  the  decision,  in  such 
n.c.  26 
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action,  he  is  entitled  to  costs  if  successful ;   Wills  v.  The  Trustees  Executors  and 
Agency  Co,  Ltd.,  25  V.L.R.,  391. 

Alternative  Order.—  Semhle,  per  Griffith,  C.J.,  where  costs  are  ortlered 
to  be  paid  by  defendant  to  the  plaintiff,  and,  in  the  event  of  the  plaintiff  being 
unable  to  recover  such  costs  from  the  defendant,  to  be  paid  out  of  a  fund,  the 
return  of  nttlla  bona  to  a  writ  of  ^/?.  /a.  issued  against  the  defendant  for  the  costs  is 
sufficient  proof  of  the  plaintiff's  inability  to  recover,  so  as  to  let  him  have  recourse 
to  the  fund  ;  In  re  Nevin,  1902  8.R.  (Q.),  33. 

Adjournment  of  Trial. — In  West  Australia  it  was  held  that  on  an  appli- 
cation for  adjournment  the  Court  has  no  power  to  make  the  payment  of  costs  a 
condition  precedent  unless  special  circumstances  be  alleged  in  the  Court ;  Waldoi 
V.  Bat^niany  5  W.  A.  L.  R. ,  83.  Where  a  plaintiff  obtains  an  adjournment  with  leave 
to  amend  by  adding  necessary  parties,  he  should  pay  the  costs  of  the  day  ;  Tipping 
V.  Richelieu,  18  V.L.R.,  772;  cf.  also,  Falkingham  v.  Harbison,  24  V.L.R.,  764. 
Where  a  plaintiff  who  intended  to  appear  in  person  was  absent  when  the  case  was 
called  on,  owing  to  its  coming  on  unexpectedly,  the  Court  allowe<l  the  plaintiff's 
father  to  apply  for  an  adjournment,  and  granted  it  on  the  plaintiff's  father  under- 
taking to  pay  the  costs  of  the  day  ;  Lucas  v.  Meagher,  13  W.N.  (N.S.  W.),  67. 

Appeal  as  to  Costs. — Where  costs  were  entirely  within  the  discretion  of 
the  Judge,  it  was  held  that  the  decision  could  not  be  reviewed  ;  Co?iroj/  v.  Knox 
(1902),  S.R.  (Q.).  20.     See  also,  note  to  JmL  Act,  sec.  27. 

Costs  of  issues  2.  When  several  issues,  whether  of  fact  or  law,  are  raised  in  a 

to  follow  event.  .,iii»,  ^   p 

Cf.,  E.  Or.  65,     cause,  the  costs  of  the  several  issuer  respectively,  both  of  law  and  fact, 
^'  ^'  shall,  unless  otherwise  ordered,  follow  the  event. 

Coste  of  cause  3.  When  a  cause  is  removed  from  an  inferior  Court  which  had 

removed  from  .,...,  -        i       y^ 

inferior  Court     jurisdiction  m  the  cause,  the  costs  m  the  Court  below  shall  be  costs  in 
B.or.65,r.3.     ^^e  cause. 

As  to  removal  of  causes  generally,  see  Jud.  Act,  sec.  40,  et  seq.  ;  as  to 
certiorari,  see  Or.  41,  rr.  1-12. 

Costs  of  solicitor  4.  When  a  solicitor  acts  as  the  guardian  ad  litem  of  an  infant 

litem.  or  is  appointed  to  be  guaixiian  ad  litem  of  a  person  of  unsound  mind,  in 

r'ls^  ^^'  ^'  ^^J  cause  or  matter,  the  Court  or  a  Justice  may  direct  that  the  costs 
to  be  incurred  in  the  performance  of  the  duties  of  such  office  shall  be 
borne  and  paid  either  by  the  parties  to  the  cause  or  matter,  oi-  some  of 
them,  or  out  of  any  fund  in  Court  in  which  the  infant  or  person  of 
unsound  mind  is  interested,  and  may  give  directions  for  the  repa}Tnent 
or  allowance  of  such  costs  as  the  justice  and  circumstances  of  the  case 
require. 

As  to  appointment  of  guardian  ad  litem,  see  Or.  2,  rr.  12-16. 

Costs  out  of  5.  The  costs  occasioned  by  an  unsuccessful  claim  or  unsuccessful 

P  65  r  14a  ''^sistance  to  any  claim  to  any  property  shall  not  be  paid  out  of  the 
estate  unless  the  Court  or  a  Justice  so  orders. 
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An  executor's  right  of  recourse  to  his  trust  estate  for  costs  incurred  by  him 
qud  executor,  is  a  right  arising  from  the  nature  of  the  contract  between  himself 
and  the  author  of  his  trust,  and  one  which  can  only  be  lost  by  such  inequitable 
conduct  on  his  part  as  may  amount  to  a  culpable  neglect  or  violation  of  his  duty  as 
executor;  Corigan  v.  Farrelly,  7  Q.L.J.,  105. 

As  to  practice  as  to  enforcing  solicitor's  lien  over  fund  in  Court,  see  In  re 
Forbes,  6  Q.L.J.,  2G. 

6.  When  some  of  the  persons  entitled  to  a  distributive  share  of  Distribution  not 

to  l)e  delayed  by 

a  fund  are  ascertained,  and  difficulty  or  delay  has  occurred  or  is  likely  fiifficuities  as  to 

•^  "^  *'   some  shares. 

to  occur  in  ascertaining  the  persons  entitled  to  the  other  shares,  the  e.  or.  C5,  r.  i4c. 
Court  or  a  Justice  may  order  or  allow  immediate  payment  of  their  shares 
to  the  persons  ascertained  without  reserving  any  part  of  those  shares  to 
answer  the  subsequent  costs  of  ascertaining  the  persons  entitled  to  the 
other  shares ;  and  in  any  such  case  such  orders  may  be  made  for  the  ascer- 
tainment and  payment  of  the  costs  incurred  down  to  and  including 
such  payment  as  the  Court  or  Justice  thinks  just. 

7.  When  in  any  cause  or  matter  any  sum  of  money  is  ordered  to  setoff  of  dam- 
be  paid  by  one  party  to  another,  whether  for  debt,  damages,  or  costs,  in  same  cause 

"  .  1      *^'  matter. 

and  in  the  same  cause  or  matter  the  party  to  whom  the  sum  is  to  be  Qf  ^  y  gj^ 
paid  is  ordered  to  pay  any  sum,  whether  for  debt,  damages,  or  costs,  to  ^'  ^^' 
the  party  by  whom  the  first-mentioned  sum  is  to  be  paid,  one  of  the 
sums  shall   be  set-off  against  the  other  without  any  order  for  that 
purpose,  and  the  balance,  if  any,  shall  be  payable  by  the  party  by  whom 
the  larger  sum  is  ordered  to  be  paid,  and  to  the  other  party. 

As  to  the  costs  of  different  issues  following  the  event,  see  r.  2,  supra  ;  as  to 
set-off  in  different  causes  of  matter,  see  r.  8,  infra  ;  as  to  set-off,  see  Cox,  DowHng 
d:  Co.  V.  Jonesy  4  Q.L.J.,  61. 

Several  Issues. — Where  judgment  was  entered  for  the  plaintiff  for 
damag<>-s  and  costs  on  certain  issues  on  which  he  succeeded,  and  for  the  defendant 
on  the  issues  on  which  he  succeeded,  it  was  held  that,  on  taxation,  the  costs 
allowed  to  one  party  should  be  set-off  against  the  costs  and  damages  allowed  to 
the  other  party  ;  Speight  v.  Syme,  20  V.L.R.,  393. 

8.  Money  recovered  by  one  party  against  another  party  in  any  setoff  in differ- 
cause  or  matter  shall  not  be  set-off  against  money  recovered  by  the  mattera.*^* 
latter  party  against  the  former  in  another  cause  or  matter,  except  ^^'  ^^-  ^^*  ^'  ^'^' 
subject  to   the   liens   of   their   respective  solicitors  upon  the  sum  so 
recovered,  but  may  be  set-off  subject  to  such  liens. 

In  King  v.  A.J.S.  Bank,  4  Q.L.J.,  71,  it  was  held  that  certain  JAidgments 
could  not  be  set-off,  and  even  if  they  could  have  been  the  Court  would  not,  under 
the  circumstances,  have  allowed  it,  except  subject  to  the  lien  of  the  plaintiff's 
solicitor  for  his  costs  ;  eee  also  Carroll  v.  Jensen,  10  Q.L.J.,  at  p.  61. 
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inddentai  ^*  ^^^^ss  the  Court  OF  a  Justice  otherwise  orders,  the  costs  of  a 

applications.       motion  or  application  in  a  cause  shall  be  deemed  to  be  part  of  the  costs 

Q.  Or.  91,  r  la  ^^  '^ 

of  the  cause  of  the  party  in  whose  favour  the  motion  or  application  is 
determined,  unless  the  motion  or  application  is  unopposed,  in  which 
case  the  costs  of  both  parties  shall  be  deemed  to  be  part  of  their  costs 
of  the  cause,  unless  the  Court  or  a  Justice  otherwise  orders. 

notdkDoS^^of  ^^*  ^^^^  ^  motion  or  application  or  other  proceeding  is  ordered 

Q.  Or.  91,  r.  14.    to  stand  over  to  the  trial,  and  no  order  is  made  at  the  trial  as  to  the 

costs  of  the  motion,  application,  or  proceeding,  the  costs  of  both  parties 

of  such  motion,  application,  or  proceeding  shall  be  deemed  to  be  part  of 

their  costs  of  the  cause. 

As  to  costa  reserved,  see  r.  1 1 ,  infra. 

Costa  reserved.  H.  When  the  costs  of  any  motion  or  application  or  other  pro- 

^"  ^'  •  *^'  *  ceeding  in  a  cause  or  matter  are  reserved  by  the  Court  or  Justice,  no 
costs  of  such  motion,  application,  or  proceeding  shall  be  allowed  to 
either  party  without  the  order  of  the  Court  or  Justice. 

Costs  when  1 2.  When  for  any  reason  the  further  prosecution  of  any  cause 

further  pro-  -^  r  j 

ceedings  become  qj.  matter  becomes  unnecessary  except  for  the  purpose  of  determining  by 
Q.  Or.  91,  r.  16.    whom  the  costs  of  the  cause  or  matter  should  be  paid,  any  party  may 
apply  to  the  Court  or  a  Justice  to  determine  that  question,  and  there- 
upon the  Court  or  Justice  may  make  such  order  as  is  just. 

Costs  of  1 3^  When  a  party  takes  proceedings  of  an  unnecessarily  expensive 

unnecessarily  r        ./  r  o  j        r 

*'^P^^Y®  character,  the  Court  may  order  the  costs  incurred  by  the  proceedings, 

Cf.,  E.  Or.  05,  so  far  as  they  are  in  excess  of  the  costs  which  would  have  been  incurred 
Q.  Or.  91,  r.  17.    ^J  proceedings  of  a  less  expensive  character,  to  be  borne  and  paid  by 

the  party  by  whom  the  proceedings  are  taken,  although  he  is  otherwise 

entitled  to  the  costs  of  the  cause  or  matter. 

Where  the  relief  could  have  been  obtained  by  a  special  case  and  the  appel- 
lant proceeded  by  way  of  mandamus,  the  costs  were  limited  to  those  of  a  special 
case  ;  R,  v.  Licensing  Justices  of  North  Brisbaney  6  Q.L.  J.,  95.  Where  an  applica- 
tion was  made  by  motion  which  could  liave  been  made  by  summons,  the  applicant 
though  successful  was  only  allowed  the  costs  which  would  have  been  incurred  by 
proceeding  by  summons  ;  Trickey  v.  Maynardj  5  Q.L. J.,  115. 

ORDER  XLVII. 

Service. 

Personal  service.  1.  When   any  document  is  required  to  be   served  personally, 

r/l^'  ^^*  ^^'     service  shall,  unless  otherwise  provided  by  Rules  of  Court,  be  efiected 

by  delivering  to  the  pei^on  to  be  served  a  copy  of  the  document  to  be 

served,  and,  if  that  document  is  not  the  original  document,  at  the  same 
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time  showing  him  the  original  if  he  so  requires,  or  by  delivering  to  him 
an  office  copy  of  the  document  to  be  served. 

As  to  service  of  originating  proceedings,  see  Or.  7  ;  as  to  service  out  of  the 
jurisdiction,  see  Or.  7  ;  as  to  delivery  of  pleadings,  see  Or.  14,  r.  7  ;  as  to  time  of 
day  for  service,  see  Or.  45,  r.  7. 

2.  In  any  case  in  which  personal  service  of  any  document  is  Substituted 
required  by  these  Rules  or  otherwise,  if  it  is  made  to  appear  to  the  q,  g  q^  q^ 
Court  or  a  Justice  that  prompt  personal  service  cannot  be  effected,  the  ^'  ^' 
Oourt  or  Justice  may  make  such  order  for  substituted  or  other  service, 

or  for  the  substitution  of  notice  for  service,  by  letter,  public  advertise- 
ment, or  otherwise,  as  is  just. 

Service  so  effected  in  accordance  with  any  such  order  shall  have 
the  same  operation  as  personal  service. 

As  to  substituted  service  of  originating  proceedings,  see  Or.  7,  rr.  8,  9. 
In  Victoria  it  was  held  that  substituted  service  of  an  order  nisi  to  review  a 
decision  of  justices  may  be  allowed.  It  would  appear  that  the  Court  has  a  general 
jurisdiction  to  make  such  an  order ;  McManamny  v.  Ross^  23  V.L.R.,  89. 

3.  When  it  is  intended  to  enforce  obedience  to  a  judgment  or  service  of 
order  by  process  of  attachment,  the  judgment  or  order  must  be  served  orders. 
personally  upon  the  person  against  whom  the  process  is  to  be  sought,      ^/i.^'  ^^'  ^^' 

Except  as  aforesaid,  personal  service  of  a  judgment  or  order  shall 
not  be  necessary,  nor  need  the  original  be  shown  unless  required  by  the 
party  served. 

As  to  attachment  and  committal,  see  Or.  35,  Or.  43 ;  as  to  service  of  order 
being  necessary,  see  Anderson  v.  AndersoHy  Queensland  Dig.,  col.  12. 

Substituted  Service.— Although  rule  39  of  the  Equity  Rules  (N.S.W.) 
requires  personal  service  of  an  order  which  it  is  desired  to  enforce  by  attachment, 
the  Court  will  permit  substituted  service  of  such  an  order  where  reasonable  efforts 
have  been  made  to  effect  personal  service,  but  without  success,  in  consequence  of 
the  party  avoiding  service  ;  Mattheics  v.  Hcdlorany  20  W.N.  (N.S.W. ),  36. 

4.  Any  document  of  which  personal  service  is  not  prescribed  by  Mode  and  time 

of  service  when 

an  Act  or  by  these  Rules,  shall  be  sufficiently  served  if  left  within  the  not  personal, 
prescribed  hours,  if  any,  at  the  address  for  service  of  the  person  to  be  r.  2.      ^     * 
served  as  defined  by  these  Rules  with  any  person  resident  at  or  belonging 
to  that  place. 

As  to  the  indorsement  of  address  for  service,  see  Or.  J ,  rr.  3,  4  ;  as  to  time 
of  day  for  service,  see  Or.  45,  r.  7. 

5.  Notices  sent  from  any  office  of  the  Court  may  be  sent  by  post ;  service  of 
and  the  time  at  which  the  notice  so  posted  would  be  delivered  in  the  Court. 
ordinary  course  of  post  shall  be  considered  as  the  time  of  service  thereof,  ^*  ^^'  ^''  "*'  ^' 
and  the  posting  thereof  shall  be  a  sufficient  service. 
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appearance  or°*^  ^'  ^^^^  ^^  appearance  has  been  entered  for  a  party,  or  when  a 

service*^***  '^''  party  or  his  solicitor,  as  the  case  may  be,  has  omitted  to  give  an  address 
Cf..  E.  Or.  67,     for  service  as  required  by  these  Rules,  all  documents  in  respect  of  which 

personal  service  is  not  prescribed  by  an  Act  or  by  these  Rules  may  be 

served  by  filing  them  in  the  Registry. 

Any  document  so  filed  shall  be  stuck  up  in  the  Registry,  and 
shall  remain  so  stuck  up  for  fourteen  days. 

As  to  delivery  of  pleading  by  filing,  see  Or.  14,  r.  7  ;  as  to  computation  of 
time,  see  Or.  45. 

Senice  upon  7.  When  a  party  after  having  sued  or  appeared  in  person  has 

solicitor  of  party  r       J  o  rr  r 

formerly  apptar-  given  notice  in  writing  to  the  opposite  party  or  his  solicitor,  through  a 
E.  o.  67,  r.  7.  solicitor,  that  that  solicitor  is  authorized  to  act  in  the  cause  or  matter 
on  his  behalf,  all  documents  which  ought  to  be  delivered  to  or  served 
upon  the  party  on  whose  behalf  the  notice  is  given  shall  thereafter  be 
delivered  to  or  served  upon  that  solicitor  at  the  address  given  in  the 
notice. 

A  defendant  who  has  appeared  in  person  cannot  be  represented  until  a 
notice  in  writing  of  the  employment  of  a  solicitor  has  been  served  on  the  opposite 
party  ;  Adarns  v.  Adams^  7  A.L.T.,  82.  There  is  nothing  in  the  rules  requiring 
that  notice  given  through  a  solicitor  by  a  party  after  having  appeared  in  person, 
that  such  solicitor  is  authorized  to  act  in  his  behalf  shall  be  filed.  It  is  sufiicient 
if  "notice  in  writing"  be  given  "to  the  opposite  party  or  his  solicitor;" 
Liebmann  v.  Foote,  1  A.L.R.,  16. 

Service  not  to  1  e  8.  No  instrument,  except  a  warrant  to  arrest  property  in  an 

effected  on  »  r  r     r       J 

bunday,  Good     action  in  rem,  shall  be  served  on  a  Sunday,  Good  Friday,  or  Christmas 

Christmas  Daj-.    Day. 
A.R.  1894,  r.  1P3. 

E.  Or.  67,  r.  12.  9.  Affidavits  of  service  shall  state  the  time  when,  the  place 

senice*^  ^^       where,  the  person  by  whom,  and  the  manner  in  which,  the  service  was 
E.  Or.  67,  r.  9.     effected. 

As  to  affidavits  generally,  see  Or.  32  ;  as  to  affidavit  of  service  of  subppna, 
see  Or.  :n,  r.  16. 

ORDER  XLVITI. 

Sittings  and  Vacations. 

Full  Court.  1 .  Sittings  of  a  Full  Court  shall  be  held  in  each  year  on  days  to 

r.'i.^*  ^^'  ^'      be  appointed  for  that  year  by  Rule  of  Court,  and  on  such  other  days  as 
Q.  Or.  92,  r.  1.     are  specially  appointed  by  Jlule  of  Court. 

Any  act  or  proceeding  which  by  any  Act  or  practice  is  required 
to  be  done  or  taken  in  or  with  reference  to  terms  shall  be  done  or  taken 
in  or  with  reference  to  the  sittings  of  a  Full  Court  annually  appointed 
as  aforesaid. 
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As  to  Full  Court  generally,  see  Jud,  Acty  sec.  19,  et  seq,  ;  as  to  places  where 
Full  Court  sits  to  hear  appeals,  see  Rules  of  Court,  October  12th,  1903. 

2.  Sittings  of  the  Court  before  single  Justices  shall,  if  there  is  sittings  before 
any  business  to  be  transacted,  be  held  at  such  places  and  on  such  days  q  q^  g^  ^  ^' 
as  are  appointed  by  Rule  of  Court,  and  on  such  other  days  as  a  Justice 

thinks  fit  to  sit  in  Court. 

3.  There  shall  be  two  vacations  in  each  year,  the  winter  vacation  Long  vacations. 
of  four  weeks,  beginning  on  a  day  in  June  to  be  annually  appointed  by  ^'^'  ^  ^''  ^* 
Rules  of  Court,  and  the  summer  vacation  of  eight  weeks,  beginning  on 

a  day  in  December  to  be  annually  appointed  in  like  manner. 

Pleadings  must  not  be  delivered  or  amended  in  vacation ;  Or.  45,  r.  3. 
Vacation  is  not  to  be  reckoned  in  the  time  for  filing,  amending,  or  delivery  of 
pleadings  ;  ib.  r.  4. 

In  Victoria  the  Court  has  power  to  sit  during  vacation  to  transact  business 
if  the  exigency  of  the  public  business  requires  it ;  Speight  v.  SynUf  20  V.L.R.,  107. 

4.  The  following  days  shall  be  observed  as  holidays  of  the  Court,  Holidays. 

Of     F!   Or  63 

that  is  to  say  : — New  Year's  Day,  Good  Friday,  Easter  Eve,  Easter  rr.  2, 6.    '    ' 
Monday,    Easter  Tuesday,   Christmas   Day,  the  three  days  following 
Christmas  Day,  the  Birthday  of  the  Sovereign,  the  Birthday  of  the 
Heir  Apparent,  and  such  other  days  as  are  appointed  by  Rules  of 
Court. 

5.  The  several  offices  of  the  Court  shall  be  open  on  every  day  in  office  hours, 
the  year  except  Sundays  and  Court  holidays,  and  shall  be  open  from  ^'"g^x^*"*  ^' 
nine  o'clock  in  the  forenoon  until  four  o'clock  in  the  afternoon,  except 

in  the  vacations,  when  they  shall  be  open  from  nine  o'clock  in  the 
forenoon  until  one  o'clock  in  the  afternoon,  and  except  on  Saturdays 
when  they  shall  close  at  twelve  o'clock  noon. 

ORDER     XLIX. 
General  Provisions. 
1,  Seals  :  Process  :  Office   Copies. 
1.  The  Great  Seal  of  the  Court  shall  be  affixed  to  all  Com- use  of  Great 

Seal. 

missions  issued  by  authority  of  the  Court  or  a  Justice,  whether  under  ^^  q  q^  ^^^ 
the  authority  of  an  Act  or  of  Rules  of  Court,  to  all  exemplifications  of  *"•  ^' 
proceedings  in  the  Court,  to  all  writs  of  Certiorari,  Mandamus,  Pro- 
hibition, and  Habeas  Corpus,  and  writs  of  inquiry,  and  to  all  documents 
issued  from  the  Court  for  use  beyond  the  Commonwealth,  not  being 
writs  or  other  documents  for  service  on  a  party  to  a  cause,  and  to  such 
other  documents  as  the  Court  or  a  Justice  in  any  case  directs. 
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H.C.  Rules. 


Office  Seal. 

Cf.,  Q.  Or.  87, 
r.  4. 


S<^a]ing  writs, 
Sk. 

Cf.,  Q.  Or.  87. 
r.  10. 


OtAco  copies. 

Cf.  Q.  Or.  87, 
r.  13. 


Non-compliauce 
with  Rules  not 
to  render 
proceedings 
void. 

E.  Or.  70,  r.  1. 


As  to  the  seal  of  the  High  Court  and  duplicate  thereof,  see  H.C- P.  Act, 
sec.  3  ;  as  to  the  use  of  the  seals,  see  ib. ,  sec.  4 ;  as  to  office  seal,  see  r.  2,  infra. 

2.  At  every  Registry  there  shall  be  kept  a  Seal,  called  the 
OflSce  Seal,  which  shall  bear  the  words  "  High  Court  of  Australia," 
and  also  the  word  "  Registry,"  prefixed  by  the  word  "  Principal  '*  in 
the  case  of  the  Principal  Registry,  and  by  the  name  of  the  place  at 
which  the 'Registry  is  situated  in  the  case  of  a  District  Registry. 

The  Office  Seal  shall  be  affixed  to  all  writs,  process,  judgments, 
and  orders  and  to  all  other  documents  which  are  authorized  to  be 
sealed,  except  as  provided  by  the  last  preceding  Rule. 

3.  Any  person  desiring  to  sue  out  any  writ,  process,  or  com- 
mission, authorized  by  an  Act  or  by  Rules  of  Court  may  prepai*e  it, 
and  present  it  to  a  Registrar  for  issue,  and,  if  it  appears  that  the 
document  is  in  proper  form,  and  that  the  person  presenting  it  is 
entitled  to  sue  it  out,  the  Registrar  or  his  clerk  shall  sign  it  and  seal  ii 
with  the  proper  seal,  and  it  shall  thereupon  be  deemed  to  be  issued. 

As  to  use  of  seal,  see  H.C.P.  Act,  sec.  4. 

4.  Any  person  entitled  to  have  a  copy  of  any  record  of  the 
Court,  or  of  any  document  filed  in  a  Registry,  may  apply  to  the 
Registrar  for  an  office  copy  thereof,  and  the  Registrar  shall  thereupon 
cause  a  copy  of  the  record  or  document  to  be  made  and  examined,  and 
to  be  marked  with  the  words  "Office  Copy,"  and  sealed  with  ihe 
Office  Seal.  Every  such  ^  copy  shall  be  deemed  to  be  a  certified  copy 
within  the  meaning  of  any  law  relating  to  certified  copies. 

As  to  the  fee  payable  for  office  copies,  see  Rule  of  Court,  October  6th, 
1903,  sub-title  "Copies." 

3.   General, 

5.  Non-compliance  with  any  Rule  of  Court,  or  with  any  rule  of 
practice  for  the  time  being  in  force,  shall  not  render  any  proceedings 
void  unless  the  Court  or  a  Justice  so  directs  ;  but  the  proceedings  may 
be  set  aside  either  wholly  or  in  part  as  irregular,  or  amended,  or 
otherwise  dealt  with  in  such  manner  and  upon  such  terms  as  the  Court 
or  Justice  thinks  fit. 

No  proceedings  are  invalidated  by  any  formal  defect  or  by  any  irregularity, 
see  H.C.P.  Act,  sec.  24;  as  to  amendment,  i6.,  sec.  23,  Or.  24. 

Irbegclabitiks. — An  in-egularity  merely  can  be  amended  under  this  order, 
but  not  a  nullity  ;  Baxter  d:  Go.  v.  Hill  ds  Christie,  22  V.L.R.,  226.  See  also  as 
to  distinction  between  irregularity  and  nullity  ;  Brandon  v.  Bontlly  3  S.C.R.  (Q.), 
12. 
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The  following  irregularities  have  been  held  to  be  curable  :— The  omission  in 
an  affidavit  of  a  note  stating  on  whose  behalf  it  is  filed  ;  Chester  v.  Varty^  23 
V.L.R.,  28  ;  Rudduck  v.  Clarke^  6  A.L.T.,  46  ;  in  an  application  for  final  judg- 
ment, where  two  days  clear  had  not  elapsed  between  the  service  of  the  affidavit 
in  support  and  the  return  day  of  the  summons,  as  by  rule  of  Court  required  ; 
Boberts  v.  British  Bank  of  Anstralasia^  17  V.L.R.,  355;  Edgcumhe  v.  Taylor,  8 
A.UT.,  14. 

The  following  were  held  to  be  cases  of  irregularity  only  :— The  omission  in 
the  copy  of  a  writ  of  summons  of  the  name  of  the  police  magistrate  M'ho  signed 
the  original  writ  and  the  day  of  the  month  ;  SerU  v.  Heathy  Knox  Reports 
(N-S.  W.),  359  ;  a  writ  of  ca.  re.  issued  under  the  hand  of  a  commissioner,  but  with- 
out his  seal ;  Mulliyan  v.  Burnett ,  2  S.C.R.  (Q.),  29 ;  a  writ  of  summons  tested  as 
of  a  day  later  than  the  date  on  which  it  was  served  ;  Hadley  ik  Co.  v.  Henry,  21 
V.L.R.,646;  a  writ  of  summons  in  which  the  time  limited  for  appearance  Ac, 
waa  incorrectly  stated  ;  iScougali  v.  Park  <k  Lacy  Co.  Ltd.  (1902).  Q.W.N.,  23  ; 
an  application  made  on  summons  to  a  Judge  instead  of  by  notice  of  motion  ; 
Alliance  Contracting  Co.  Ltd.  v.  Bttsstll,  23  V.L.R.,  645;  the  heading  of  an 
an  application  under  sec.  218  of  the  Supreme  Court  Act  1890  (Vic),  not  beinaj  in 
the  name  of  the  solicitor  ;  In  re  Xeighbour,  23  V.L.R.,  459  ;  an  omission  to  set  out 
the  plaintiff's  place  of  residence  in  a  specially  indorsed  writ ;  Noall  v.  Billing,  18 
V.L  R,  576. 

Where  a  judgment  was  signed  upon  default  of  appearance  one  day  before 
the  time  limited  for  appearance  had  expired,  such  judgment  and  execution  issued 
thereon  were  set  aside  as  irregular.  An  irregularity  of  this  nature  is  outside  the 
rules,  and  cannot  be  cured  ;  Pace  v.  Xeil,  19  V.L.R.,  393. 

6.  An  applicatioa  to  set  aside  any  proceeding  for  irregularity  Application  to 

shall  not  be  allowed  unless  it  is  made  within  a  reasonable  time,  or  if  irretfuiwrity, 

'  when  allowed. 

the  party  applying  has  taken  any  fresh  step  after  knowledge  of  the  e.  Or.  70,  r.  2. 
irregularity. 

Fresh  Step. — Where  a  defendant  had  entered  an  appearance  to  a  writ  in 
which  a  cause  of  action  had,  without  leave,  been  joined  with  an  action  for  eject- 
ment,  it  was  held  he  had  taken  a  "fresh  step,"  and  could  not  afterwards 
have  the  writ  set  aside  or  amended;  McMillan  v.  Wood,  21  V.L.R.,  661.  An 
appearance  under  protest  does  not  waive  any  irregularity  there  may  be  in  the 
writ;  Hadley  d:  Co.  v.  Henry,  21  V.L.R.,  646.  A  defendant  who,  with  know- 
ledge that  the  plaintiff  had  filed  a  memorandum  of  the  close  of  pleadings  too 
soon,  obtained  an  order  for  the  discovery  of  documents,  was  held  thereby  to  have 
taken  a  **  fresh  step,"  and  waived  his  right  to  object  to  the  irregularity ;  Russdl 
V.  McLeod,  23  V.L.R.,  543. 

Irregularities  were  held  to  be  waived  in  the  following  instances  : — By  the 
appearance  of  the  defendant's  attorney  on  taxation,  where  the  plaintiff  signed 
judgment  after  a  verdict  before  the  time  limited  by  rule  1  of  Beg.  Otn.  ;  Howell 
V.  Neild,  17  W.N.  (N.S.  W.).  64 ;  by  the  consent  of  counsel  for  the  defendant  to 
the  previous  adjournment  of  a  motion  to  make  a  rule  nisi  for  attachment  absolute 
where  the  affidavit  of  service  of  the  rule  nisi  did  not  state  that  the  original  rule 
was  shown  to  the  defendant ;  Baird  v.  Ah  Hung,  15  W.N.  (N.S.  W.),  126.  See 
further  authorities — Bolin  and  Jnnes,  Supreme  Court  Practice,  N.S.  W.,  p.  417. 
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Form  of  Summons. — A  summons  to  set  aside  a  proceeding  on  the  ground 
of  irregularity  should  specify  the  irregularity  complained  of  ;  Savatje  v.  Sinclair, 
14  VV.N.  (N.S.W.),  114.  A  summons  to  set  aside  a  judgment,  on  the  ground 
that  it  was  irregularly  signed,  did  not  state  the  irregularity  complained  of,  but 
referred  to  an  affidavit  in  which  it  was  stated.  Owen,  J.,  held  that  the  summonB 
should  have  specified  the  irregularity  complained  of,  but  as  that  clearly  appeared 
in  the  affidavit,  an  amendment  of  the  summons  was  allowed  ;  Schneider  v.  Scherf 
(No.  2),  19  W.N.  (N.S.W.),  60. 


In  cases  not 

Sro\nded  for. 
ustice  ma 
directions. 


7.  When  a  party  desires  to  take  any  step  in  a  cause  or  matter, 

Sro\ndecl  for.  r        ./  j  r  ^ 

ustice  may grive  and  the  manner  or  form  of  procedure  is  not  prescribed  by  Rules  of 

Court,  or  by  the  practice  of  the  Court,   the  party  may  apply  to  a 

Justice  for  directions,  and  any  step  taken   in  accordance  with  the 

directions  given  by  the  Justice  shall  be  deemed  to  be  regular  and 

sufficient. 

This  rule  is  taken  from  the  introductory  part  of  the  Queensland  Rules  of 
Court,  October  10th,  1900. 


Solicitor  to  act 
for  party. 


Forms. 


8.  Whenever  by  Rules  of  Court  any  act  is  required  to  be  done 
by,  or  to,  or  with  reference  to  a  party,  then  in  the  case  of  a  party  who 
sues  or  appears  by  solicitor,  the  act  shall  be  done  by,  or  to,  or  with 
reference  to,  his  solicitor,  unless  it  is  expressly  provided  that  it  shall 
be  done  by,  or  to,  or  with  reference  to,  the  party  in  person. 

9.  The  Forms  in  the  Appendix  to  these  Rules  shall  be  used  for 
the  purposes  to  which  they  are  respectively  applicable,  with  such 
variations  as  circumstances  require. 
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APPEAL    RULES. 


PART     IT.— APPELLATE    JURISDICTION. 

APPEAL    RULES. 

SECTION    I. 
Appeals  prom  Justices  op  the  High  Court  and  Nkw  Trials. 

1.  Ajrpeals, 

1.  Appeals  to  a  Full  Court  from  judgments  of  Justices  of  the  Appeals  to  be  by 
High    Courts  whether    in  Court   or    Chambers,   sliall    be    by   way    of  inj?. 
rehearing.  Cf.,E.or.68. 

Appellate  jurisdiction  of  the  High  Court  shall  be  exercised  bj'  the  Full  Court : 
Jud.  Act  J  sec.  20  ;  as  to  quorum  of  Full  Court  on  appeal  from  a  Justice  of  the 
High  Court  exercising  original  jurisdiction,  see  ih.,  sec.  19  ;  as  to  decision  of  Full 
Court  in  case  of  diflference  of  opinion,  see  ib.,  sec.  23  ;  as  to  appeals  with  respect 
to  costs,  see  i&.,  sec.  27  ;  au  to  jurisdiction  of  High  Court  to  hear  and  determine 
appeals  from  Justices  of  the  High  Court  in  Court  or  Chambers,  see  »7*. ,  sec.  34  ; 
as  to  reserved  judgments,  see  ib.,  sec.  14 ;  as  to  power  of  Full  Court  to  receive 
further  evidence,  see  r.  9,  irt/y^a  ;  as  to  expediting  hearing,  see  r.  27,  infra  ;  as  to 
inspection  by  a  Justice  of  property  or  thing  when  cause  or  matter  is  on  appeal,  see 
Or.  37,  r.  2. 

Keh EARING  Questions  of  Fact.  — As  to  application  for  new  trial  of  cause 
heard  before  a  Justice  without  a  jury,  see  r.  18,  infra.  Where  a  case  has  been 
tried  by  a  Judge  without  a  jury,  and  he  has  given  judgment  without  making  any 
special  finding  on  the  facts,  the  procedure  of  a  party  dissatisfied  therewith  is  to 
appeal  under  Order  58  (Vic.)  ;  Solomon  v.  Jar  via,  12  V.L.R.,  76. 

The  Court  has  decided  ugain  and  again  that  it  will  abstain  not  only  from 
overruling  the  primary  Judge,  but  even  from  considering  with  any  great  care 
whether  it  would  have  arrived  at  the  same  conclusion  as  he  did  upon  questions  of 
fact ;  Colonial  Bank  of  Aufitralana  v.  A'tj-r,  lo  V.L.R.,  at  p.  320.  An  appellant  who 
appeals  on  questions  of  fact  from  the  decision  of  a  Judge  sitting  without  a  jury 
has  to  satisfy  the  Full  Court  convincingly  and  conclusively  that  the  inferences  of 
facts  which  the  learned  Judge  has  drawn  are  not  only  wrong  but  entirely 
erroneous ;  5Ae;>;>ani  v.  Peuylase,  18  V.L.R.,  180;  Koebcke  \.  M iddltmi^s,  11 
V.L.R.,  472  ;  Gray  v.  L.  Stevenson  d-  Sons  Ltd.,  25  V.L.R. ,  476. 
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Where  a  party  appeals  from  a  decision  of  a  Judge  sitting  without  a  jury 
upon  a  question  of  fact,  as  to  which  there  was  contradictory  viva  voce  evidence,  it 
is  the  duty  of  the  appellant  to  satisfy  the  Court  of  Appeal  that  the  decision  of  the 
Judge  was  clearly  wrong.  SemUej  this  principle  may  be  modified  where  the  oral 
evidence  and  the  finding  are  opposed  to  the  documentary  evidence,  or  where  the 
evidence  was  wholly  or  in  principal  part  taken  in  writing  on  commission  ;  Htaky 
V.  Bank  of  New  South  Walts,  24  V.L.R.,  G94. 

Where  a  case  has  been  tried  by  a  Judge  without  a  jury,  the  Full  Court  has 
jurisdiction  to  set  aside  the  finding  and  judgment,  and  to  give  such  a  judgment 
as  ought  to  have  been  given  by  the  Judge,  or  to  order  a  new  trial.  But  the  Court, 
under  the  present  system  and  practice,  adheres  to  the  principle  laid  down  and 
followed  under  the  old  system,  that  it  will  not  interfere  with  a  finding  of  fact  by 
Judge  or  jury,  unless  such  finding  be  clearly  shown  to  be  wrong  ;  Hall  v.  Tkt 
New  Zealand  Stone  Company  Limited^  12  V.L.R.,  335. 

Where  there  are  conflicting  probabilities  which  render  it  a  question  whether 
the  Judge  might  not  have  reasonably  come  to  the  conclusion  at  which  he  arrived, 
his  verdict  will  not  be  disturbed;  IVarhurton  v.  AUsoji,  11  A.L.T.,  170.  The 
Judge  who  tries  a  case  without  a  jury,  stands  as  to  the  facts  in  the  same  position 
as  a  jury,  and  his  decision  will  not  be  set  aside  by  the  Full  Court  where  there  is  a 
conflict  of  evidence  ;  Monk  v.  Woods,  12  V.L.R.,  90  ;  7  A.L.T.,  128.  Where  the 
Judge  below  has  had  an  opportunity  of  seeing  the  demeanour  of  the  witnesses  and 
testing  their  veracity,  it  is  almost  impossible  for  the  Court,  without  these  advan- 
tages, to  say  that  his  finding  is  against  the  evidence ;  Wallis'  v.  Wallk^  12 
N.S.W.L.R.  (D.),  1 ;  The  Alice,  5  Moo.  P.C.  (N.S.),  343. 

Judicial  Discretion. — The  exercise  of  a  judicial  discretion  is  always 
subject  to  the  supervision  and  control  of  the  Full  Court,  but  the  Court  will  not 
review  a  decision  founded  on  its  exercise,  unless  it  can  be  shown  that  injustice 
has  been  done  ;  per  Higinbotham,  J.,  In  re  Warne,  exparte  Young,  11  V.L.R., 
320 ;  7  A.L  T.,  23.  See  also  remarks  of  Higinbotham,  J.,  in  Merry  v.  The  Quern, 
10V.L.R.  (E.),  144,  cited  p.  227,  supra  \  Murphy  v.  Chandler,  2  Q.LJ.,  64; 
Royal  Bank  of  Queensland  v.  Hipxvood,  4  Q.L.  J.,  108  ;  Gibbi  Bright  db  Co.  v.  Clarke, 
12V.L.R.,  618. 

Point  not  Raised  in  Pleadings. — Where  the  learned  primary  Judge, 
after  hearing  evidence  on  the  whole  case,  decided  on  a  point  not  raised  and  which 
could  not  be  properly  raised  between  the  parties,  the  Full  Court,  on  appeal, 
having  due  regard  to  the  rights  and  interests  of  the  parties  and  the  effectual 
attainment  of  a  just  judgment,  dealt  with  the  case  on  the  evidence  already  given, 
without  requiring  a  new  trial  or  rehearing;  Bourchier  v.  Mitchell,  17  V.L.R.,  27. 

Points  not  in  Dispute  at  the  Hearing.— The  Full  Court  cannot  on 
appeal  investigate  facts  which  were  not  in  dispute  at  the  hearing,  and  review  the 
judgment  of  the  primary  Judge  on  facts  apparently  not  presented  to  him; 
Haddow  v.  The  Duke  Company,  18  V.L.R.,  155,  at  p.  171.  As  to  raising  on  appeal 
objections  not  taken  at  trial,  see  also  Stibhard  v.  Dominion  Banking  and  Insuranct 
Co.,  17  A.L. T.,  330. 

Where  an  appellant  succeeds  upon  a  point  which  has  not  been  raised  before 
the  primary  Judge,  the  Full  Court  will  allow  the  appeal,  but  without  costs; 
Drew  V.  Movbray,  16  V.L.R.,  484.  Where  an  appeal  was  successful  on  a  ground 
which  was  not  presented  to  the  primary  Juds^e,  the  Full  Court  refused  costs  to  the 
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snccessful  appellant,  either  of  the  proceedings  in  the  Court  below  or  of  the  appeal, 
no  costs  having  been  given  by  the  primary  Judge ;  J/cCracken  v.  Dacomh,  16 
V.L.R.,  378. 

Matter  of  Procedure. — In  an  appeal  relating  to  matters  of  procedure, 
the  Full  Court  will  dispose  of  the  question  on  the  materials  which  were  before  the 
Judge  at  the  time  when  he  made  the  order  under  appeal,  and  will  not  consider 
fresh  facts  ;  Biggs  v.  Ktlly,  20  A.L.T.,  105. 

Interpretation  of  Consent  Order.— Where  an  order  in  a  suit  is  drawn 
up  by  the  consent  of  the  parties,  and  accepted  by  the  Judge,  the  Court,  on  appeal, 
will  not  feel  pressed  by  the  interpretation  put  upon  such  order  by  the  Judge, 
as  it  would  in  respect  of  an  order  made  entirely  by  the  Judge  himself,  but  will 
fully  interpret  it  according  to  its  terms  and  the  circumstances  in  which  it  was 
drawn  up;  Knight  v.  Bell,  13  V.L.R.,  639. 

Nox-appearance  of  Respondent.— a  respondent  was  held  entitled  to 
have  the  appeal  dismissed  with  costs  when  the  appellant  did  not  appear  on  the 
hearing  of  the  appeal;  Lilley  v.  Righy,  4  Q.L.J.,  220. 

Power  to  Rescind  Order.— In  New  South  Wales  it  has  been  held  that 
the  Full  Court  has  power  to  rescind  its  own  order,  even  though  the  order  be 
made  in  a  previous  term,  but  it  will  only  do  so  where  it  is  clear  that  the  order 
then  made  was  made  improvidently,  or  on  materials  which  are  clearly  shown  to 
be  false  ;  Ex  parte  Tewkesbury,  19  N.S.W.L.R.  (L.)r  440. 

Appeal  from  Decision  of  the  Full  Court. — In  the  case  of  the  Municipal 
Council  of  Sydney  v.  TAc  Commonwealth  of  Australia,  April  20th  1904,  1  C.L.R., 
an  application  was  made  for  leave  to  appeal  and  for  a  certificate  under  sec.  74  of 
the  Constitution.  The  application  was  refused  as  counsel  had  advanced  merely 
abstract  reasons  and  had  shown  no  special  reasons  why  leave  to  appeal  should  be 
granted. 

Costs. — An  application  for  the  costs  occasioned  by  the  abandonment  of  an 
appeal,  in  an  action  in  the  Supreme  Court,  should  be  made  by  way  of  motion  to 
the  Full  Court,  upon  proof  of  service  of  notice  upon  the  appellant ;  Mitchell  v. 
The  Welshman's  Gold  Mining  Company,  12  V.L.R.,  829.  Where  the  Full  Court, 
on  appeal,  substantially  upholds  the  judgment  appealed  from,  it  will  not,  without 
very  strong  reasons,  interfere  with  the  discretion  of  the  Judge  in  awarding  costs  ; 
Mitchison  v.  Bullock,  12  V.L.R.,  512;  7  A.L.T.,  151. 

A  party  who  pays  costs  under  a  judgment  of  the  Full  Court  cannot  upon  a 
reversal  of  the  judgment  by  an  appeal  to  the  Privy  Council,  in  which  he  took  no 
part,  claim  the  benefit  o(  the  reversal  so  as  to  obtain  repayment  of  such  costs  ; 
In  re  Cheyne,  28  V.L.R.,  503. 

Where  upon  the  hearing  before  the  primary  Judge  a  common  error  arose, 
partly  owing  to  the  mistake  of  the  primary  Judge  and  partly  aided  by  the  parties, 
and  where  upon  appeal  against  the  judgment  of  the  primary  Judge,  based  on  such 
error,  the  Full  Court  decided  against  the  appellant  on  grounds  totally  distinct 
from  those  on  which  the  primary  Judge  had  decided,  the  respondent,  though 
successful,  was  not  allowed  costs  ;  Bourchitr  v.  Mitchell,  17  V.L.R.,  27. 
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Where  an  appellant  is  only  allowed  to  appeal  by  the  indulgence  of  the 
Court,  he  should  not  get  the  costs  of  the  appeal ;  Azzopardi  v.  Levey^  17  A.L.T.,31. 

Where  a  decree  has  been  pronounced  in  plaintifiTs  favour,  and  the  pliintiff 
consents  to  waive  the  benefit  of  portion  of  it,  such  submission  should  not  deprive  the 
defendant  of  the  costs  of  a  successful  appeal ;  Irving  v.  The  Comtnercial  Baiiiing  Co. 
of  Sydney,  19^. S.W.UU.  (E.),  54. 

Number  of  Counsel. — In  New  South  Wales  where  appeals  by  different 
appellants  against  the  same  respondents,  involving  the  same  point  of  law,  bnt 
different  facts,  are  for  the  purpose  of  convenience  argued  together,  the  Court  will 
not  hear  more  than  two  counsel  on  behalf  of  the  appellants  ;  Perpetual  Trustees  Co, 
Ltd,  v.  a'Btckett,  17  W.N.  (N.S.W.),  117. 

Place  for  hearing  1a.  Unless  Otherwise  directed  by  the  Court  or  a  Justice,  appeals 

appeals. 

shall  be  heard  at  the  seat  of  government  of  the  State  in  a  Registry 
whereof  the  cause  is  pending.  The  Court  or  a  Justice  may  direct  that 
any  appeal  shall  be  heard  at  the  seat  of  government  of  some  other 
State. 

This  rule  was  added  by  Rules  of  Court  October  12th,  1903. 

As  to  place  of  sitting  of  High  Court,  see  Jud.  Act,  sec.  12  ^  a  matter  heard 
at  one  place  may  be  further  dealt  with  at  another,  »6.,  sec.  13;  as  to  power  of 
High  Court  to  make  rales  regulating  the  sittings  of  the  Court,  ib.,  sec.  S6  (a) ;  m 
to  sittings  of  the  Full  Court,  see  Or.  48,  r.  1. 

yif^^  oi  2.  Appeals  shall  be  instituted  by  notice  of  appeal,  which  shall 

appeals!"^'  be  served  and  filed  as  hereinafter  provided ;  and  no  petition,  case,  or 
(jf.,  E.  Or.  5S,  other  formal  proceeding  other  than  the  notice  of  appeal  shall  be 
necessary.  The  appellant  may  by  the  notice  of  appeal  appeal  from 
the  whole  or  any  part  of  the  judgment  appealed  from,  and  the  notice 
of  appeal  shall  state  whether  the  whole  or  part  only  of  the  judgment  is 
complained  of,  and  in  the  latter  case  shall  specify  the  part  com- 
plained of. 

As  to  power  of  High  Court  to  make  rules  prescribing  the  time  and  manner 
of  instituting  appeals,  see  H.C.P.  Act,  sec.  37  ;  as  to  security  not  being  required, 
except  under  order  of  the  High  Court,  see  t6.,  sec.  35  ;  see  also  note  to  Or.  25,  r. 
17;  as  to  stay  of  proceedings  pending  appeal,  see  H.C.P.  Act,  sec.  38;  as  to 
appeal  by  personal  representative  on  the  death  of  a  party  to  a  judgment,  see  ib., 
sec.  39.  • 

To  whom  notice  ^'  The  notice  of  appeal  shall  be  served  upon  all  parties  directly 

cf   E^o^"';8      fl-ffected  by  the  appeal,  and  it  shall  not  be  necessary  to  serve  parties 

^'  -•  not  so  affected  ;  but  the  Full  Court  may  direct  notice  of  appeal  to  be 

served  on  all  or  any  parties  to  the  cause  or  matter,  or  upon  any  person 

not  a  party,  and  in  the  meantime  may  postpone  or  adjourn  the  hearing 

of  the  appeal  upon  such  terms  as  are  just,  and  may  give  such  judgment 
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and  make  such  order  as  might  have  been  given  or  made  if  the  persons 
served  with  such  notice  had  been  originally  parties.  The  notice  of 
appeal  may  be  amended  at  any  time  as  the  Full  Court  thinks  fit. 

As  to  amendment  generally,  see  H.C.P.  Act,  sees.  23,  24,  Or.  24;  as  to 
service,  see  Or.  47. 

When  in  an  action  for  tort  against  several  sets  of  defendants  one  set  of 
defendants  claims  relief  against  another  set  of  defendants,  and  the  plaintiffs 
appeal  against  a  decision  in  favour  of  the  first  set  of  defendants,  the  plaintiffs  are 
not  bound  to  serve  the  second  set  of  defendants  with  notice  of  the  appeal ;  Sly  v. 
CampbeU,  2  Q.L. J,,  193. 

4.  The  notice  of  appeal  must  be  served  within  the  times  follow-  Time. 
ing,  respectively,  that  is  to  say  : —  rr'ifi^'.^^' 

(1)  If  the  appeal  is  from  a  final  judgment  within  twenty-one 

days  from  the  date  of  the  judgment ; 

(2)  In   any  other   case  within   ten   days  from    the   date  of 

the  judgment  or  order  ;  or 

(3)  In  either  ease  within  such  extended  times  as  the  Court  or 

a  Justice  allows. 

The  said  periods  shall  be  reckoned  from  the  date  when  the 
judgment  or  order  was  pronounced,  or,  in  the  case  of  the  refusal  of  an 
application,  from  the  date  of  the  refusal. 

The  times  of  the  vacations  shall  be  reckoned  in  the  computations 
of  the  said  periods. 

In  this  Rule  the  term  "  final  judgment "  includes  any 
judgment,  decree,  order,  or  sentence,  by  which  the  rights  of  the  parties 
are  finally  concluded  with  respect  to  the  matters  in  question  in  the 
cause  or  matter,  or  any  of  them,  not  being  a  decision  upon  a  mere 
matter  of  procedure. 

As  to  what  is  a  final  judgment ;  of.  note,  p.  144,  Hupra. 

Extension  of  Time. — The  power  to  grant  an  extension  of  time  is  dis- 
cretionary, but  where  such  extension  is  asked  for  to  enable  an  appeal  from 
a  final  judgment  it  will  not  be  granted;  unless  under  very  special  circumstances, 
and  upon  very  special  grounds;  such  as  an  act  done  by  the  respondent  raising  an 
equity  against  him,  or  by  the  appellant,  within  the  prescribed  time,  giving 
unmistakable,  though  informal,  notice  of  an  intended  appeal ;  Walker  v.  McKiiUey, 
11  V.L.R.,  366.  In  Stacpole  v.  Perkins^  Queensland  Dig.,  col.  220,  the  time  for 
appealing  against  a  judgment  was  extended  till  the  next  sitting  of  the  Full  Court  on 
the  ground  that  the  plaintiff  was  in  Melbourne,  and  there  was  not  time  to  receive 
his  instructions  within  the  time  prescribed,  on  condition  of  payment  into  Court  of 
£oOO,  the  costs  of  the  action  up  to  the  time  of  the  application,  with  £150  as  security 
for  the  costs  of  the  appeal,  the  costs  of  the  motion  to  be  paid  into  Court  within 
fourteen  days,  otherwise  motion  dismissed  with  costs. 


Digitized  by  VjOOQIC 


416 


APPEALS. 


H.O.  Rules. 


Notice  to 
Regii>trar. 

Cf.,  Q.  Or.  70, 
r.  5. 


Appeals  from 
refusal  o( 
ex  parte 
applications. 

Cf.,  E.  Or.  .'>8. 
r.  10. 


Where  a  defeated  party  has  allowed  the  time  for  appealing  to  expire,  and 
afterwards  applies  to  the  Court  to  be  allowed  to  appeal,  but  without  showing  any 
other  reason  for  not  having  brought  his  appeal  within  the  time  except  in- 
advertence, leave  to  appeal  would  only  be  granted,  if  at  all,  on  very  stringent 
terms ;  Miskin  v.  Hutchinson^  5  S.C.R.  (Q.),  82. 

Judgment  was  given  on  the  findings  of  the  jury  on  9th  May,  and  a  stay 
of  proceedings  granted  on  the  terms  that  the  appeal  should  be  sent  down  for 
the  first  day  of  the  next  sitting,  viz.,  May  20th.  The  defendant  served  both  the 
notice  of  motion  for  new  trial  and  for  appeal  on  14th  May,  t.c,  in  less  time 
than  required  by  the  rules,  the  terms  of  the  stay  rendering  it  impossible  for  him  to 
give  the  requisite  notices.  Held  that  under  the  special  circumstance,  the  Court 
would  enlarge  the  time  for  defendant  to  give  notice  of  motion  for  a  new  trial  and 
for  an  appeal ;    Wtlliams  v.  South  British  Insxiranct  Co.  of  N.Z.^  4  W.A.L.R.,  133. 

An  application  to  the  Court  in  an  administration  suit  for  the  removal  of 
trustees  and  the  appointment  of  others  in  their  place  was  refused.  On  appeal 
from  this  decision  a  preliminiary  objection  was  raised  that  the  appeal  was  too  lat«. 
Held,  that  the  fact  that  the  estate  would  suffer  by  any  delay  in  the  appointment  of 
new  trustees  was  a  special  reason  for  extending  the  time  for  appeal  ;  AzzoparrJi 
V.  Levey,  17  A.L.T.,  31. 

In  Victoria  special  leave  will  be  granted,  even  after  the  expiration  of  the 
time  limited  by  the  rules,  where  justice seemn  to  re<iuire  that  it  should  be  granted; 

IVyburii  v.  The  Corporation  of  Canterbury,  19  V.L.R.,  302  ;  In  re  The  Commercial 
Bank  of  Australia  Limited,  19  V.L.R.,  333.  But  in  granting  such  leave  the  Court 
will  see  that  the  successful  party  in  the  Court  below  is  indemnified  against  the 
consequences  of  any  act  he  may  have  done  after  the  time  limited  for  appealing  has 
gone  by  on  the  faith  of  the  judgment  not  having  been  appealed  from  within  time; 

Wyhurn  v.  Corporation  of  Canterbury,  19  V.L.R.,  302.  Enlargement  of  tune  was 
allowed  in  Solomon  v.  Jar  vis,  12  V.L.R.,  76.  As  to  extension  of  time  when  notice 
of  appeal  has  been  given  for  a  day  on  which  the  Court  is  not  sitting,  see  Alliance 
Contracting  Co.  v.  Russell,  23  V.L.R.,  326. 

Interlocutory  Orders. — An  order  setting  aside  an  irregular  judgment 
and  an  order  decreeing  restitution  of  lands  taken  in  execution  under  that  judg- 
ment are  both  interlocutory  orders  ;  Main  V.  Haskin,  11  A.L.T.,  18.  An  order 
refusing  an  application  for  an  attachment  far  breach  of  an  injunction  or  inter- 
locutory order  is  not  a  final  order;  Knight  v.  Bell,  13  V.L.R.,  639.  See  also 
further  authorities,  p.  145,  supra. 

5.  The  appellant  shall,  within  the  time  prescribed  by  the  last 
preceding  Rula  for  serving  the  notice  of  appeal,  file  a  copy  of  the 
notice  in  the  Registry  of  the  High  Court  in  which  the  case  is  pending. 
And  upon  such  service  and  filing  the  appeal  shall  be  deemed  to  be 
duly  instituted. 

The  fee  payable  on  filing  a  copy  of  notice  of  motion  instituting  an  appeal  is 
6s.  ;  Rule  of  Court,  October  6th,  1903. 

6.  When  an  ex  parte  application  has  beeri*  refused  by  a  single 
Justice,  the  application  may  be  renewed  ex  parte  by  way  of  appeal  to  a 
Full  Court. 
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The  application  may  be  made  at  any  sitting  of  a  Full  Court  held 
*  (within /aiir  days  if  the  ctpplication  was  made  at  the  Principal  Seat  of 
the  Court,  and  in  any  other  case)  within  fourteen  days,  from  the  date 
of  the  refusal,  or,  if  a  Full  (^ourt  is  not  sitting  on  the  last  of  those 
days,  at  any  time  not  later  than  the  first  day  of  the  next  sitting  of  a 
Full  Court,  or  within  such  extended  time  as  the  Court  allows. 

*  The  words  in  italics  were  omitted  by  the  Rules  of  Court,  October  12th, 
1903.     As  to  computation  of  time,  see  Or.  4o. 

7.  Notice  of  appeal  from  a  fmal  judgment  shall  be  for  the  first  Length  of 
sitting  of  a  Full  Court  held  after  the  expiration  of  twenty-one  days  cf.,  e.  Or.  58, 

r  8 

from  the  institution  of  the  appeal,  unless  the  respondent  consents  to  '  ' 
take  shorter  notice.     In  other  cases  the  notice  of  appeal  shall  be  for 
the  first  sitting  of  a  Full  Court  held  after  the  expiration  of  twenty-one 
days  from  the  institution  of  the  appeal,  unless  the  respondent  consents 
to  take  shorter  notice. 

Time. — It  is  not  a  valid  objection  to  an  appeal  that  the  appellant  has  given 
his  notice  of  appeal  for  a  day  on  which  the  Full  Court  does  not  sit,  provided  he  has 
set  the  appeal  down  for  a  day  on  which  the  Court  is  likely  to  sit,  although  it  may 
be  after  the  day  named  in  his  notice  of  appeal ;  Little  v.  Welsh,  4  W.  A.L.R.,  3. 

As  to  what  constitutes  a  final  judgment,  see  r.  4,  supra  ;  as  to  computation 
of  time,  see  Or.  45. 

8.  Every  appeal,  not  being  an  application  by  way  of  renewal  of  Time  forsettinj? 
an  ex  parte  application  which  has  been  refused,  shall,  unless  the  Court  Qf  ^  or.  68 
otherwise  directs,  be  set  down  for  hearing  ten  days  at  least  before  the  ^'  ^' 

day  for  which  the  notice  is  given. 

As  to  appeals  from  refusal  of  ex  parte  applications,  see  r.  6,  supra ;  as  to 
computation  of  time,  see  Or.  45. 

9.  The  Full  Court  shall  liave  all  the  powers  and  duties  as  to  Amendment, 
amendment  and  otherwise  of  the  Court  or  Justice  appealed  from,  and  ^dence. 
shall   have  full  discretionary  power  to  receive  further  evidence  upon  Cf.  E.or.  58, 
questions  of  fact,  which  evidence  may  be  taken  either  by  oral  examina- 
tion in  Court,  by  affidavit,  or  by  deposition  taken  before  an  examiner 

or  commissioner.  Such  further  evidence  may  be  given  without  special 
leave  except  upon  appeals  from  final  judgments,  and,  in  any  case,  as  to 
matters  which  have  occurred  after  the  date  of  the  decision  from  which 
the  appeal  is  brought. 

Upon  an  appeal  from  a  judgment  after  the  trial  or  hearing  of  a 
cause  or  matter  upon  the  merits,  such  further  evidence,  save  as  to 
matters  subsequent  as  aforesaid,  shall  not  be  admitted  except  on  special 
grounds. 
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As  to  powera  and  duties  of  the  Court  as  to  amendment,  see  H.C.P.  Act, 
sees.  23,  24,  Or.  24  ;  as  to  evidence,  see  H.C.P.  Act,  sec.  16,  et  neq. ;  as  to  orden 
and  examination  of  witness,  see  H.C.P.  Act,  sec.  19,  Or.  31  ;  as  to  evidence  by 
affidavit,  see  H.C.P.  Act,  sec.  20,  Or.  32  ;  as  to  final  judgments,  see  r.  4,  siipra^ 

Amendment. — At  the  hearing  on  appeal  the  Court  allowed  the  case  to  stand 
over  to  allow  the  plaintiff  to  amend  his  claim,  by  putting  in  issue  the  covenants, 
and  to  make  the  necessary  demand  for  a  reconveyance,  and  to  put  the  result  iu 
issue  ;  Howell  v.  Harding ^  12  V.L.R.,  538.  An  amendment  of  a  writ  so  as  to  set 
out  the  facts  was  allowed  by  the  Full  Court  where  all  the  facts  were  before 
it  on  an  appeal ;  Bank  of  Victoria  v.  Looker,  21  V.L.R.,  704. 

Further  Evidence.— In  Union  Bank  of  Australia  v.  Paion,S  Q.L.J.,  at  p. 
34,  by  consent,  leave  was  given  to  both  parties  to  call  fresh  evidence  on  appeal, 
after  a  trial  had  taken  place  on  the  merits.  Fresh  evidence  was  admitted  on  the 
hearing  of  an  appeal  to  the  Full  Court  from  a  dismissal  of  a  petition  for  dissolution 
of  marriage  on  the  ground  that  the  charge  of  cruelty  was  supported  by  the  evidence 
of  petitioner  alone :  corroborative  evidence  was  received,  a  de  bene  examination 
being  admitted  in  evidence  ;  Cremar  v.  Gremar,  12  V.L.R.,  738;  8  A.L.T.,  8.3.  Sec 
also  for  cases  of  admission  of  fresh  evidence;  Howell  v.  Harding,  12  V.L.R.,at 
p.  553;  WoolcoU  v.  Peggie,  14  V.L.R.,  at  p.  459.  The  Court  will  allow  a  party 
appealing  against  a  final  order  to  file  a  fresh  affidavit  where  the  respondent  is  not 
thereby  prejudiced;  Dierks  v.  Peters,  3  A.L.R.  (C.N.),  18. 

The  Court  however,  does  not  encourage  applications  to  adduce  fresh  evidence 
on  appeal,  and  will  not  grant  them  unless  good  reason  is  shown  for  not  having 
adduced  that  evidence  to  the  Court  below;  Monk  v.  Woods^  12  V.L.R.,  90. 
Where  an  application  is  made  for  leave  to  adduce  fresh  evidence  on  an  appeal  to 
the  Full  Court  from  the  decision  of  the  primary  Judge,  the  Full  Court  must  be 
satisfied  that  the  applicant  has  some  further  and  better  evidence  to  adduce,  and 
that  he  could  not  with  reasonable  diligence  have  brought  such  evidence  before  the 
Court  in  the  first  instance ;  Atlonuy-Qentral  v.  McCarthy,  12  V.L.R.,  85. 
Where  an  application  to  dispense  with  securities  to  an  administration  bond  was 
refused,  the  Full  Court  on  appeal  admitted  fresh  evidence  on  the  ground  that  the 
evidence  could  not  have  been  produced  before,  and  allowed  the  appeal ;  In  re 
Conway,  17  A.L.T.,  50. 

In  Victoria,  on  appeal  from  a  Judge  in  Chambers  refusing  to  graut  a  com- 
mission to  examine  witnesses,  on  the  ground  of  undue  delay,  the  appellant  will 
not  be  allowed  to  read  fresh  affidavits  to  show  that  the  Judge  had  made  a  mistake 
as  to  the  ground  of  delay.  The  appellant  should  renew  his  application  to  the 
Judge  in  Chambers  upon  such  fresh  materials;  Gibbs  Bright  cfc  Co,  v.  Clarke,  12 
V.L.R.,  618. 

Appellants  who  succeeded  on  fresh  evidence  were  ordered  to  pay  the  costs 
of  the  appeal ;  Arida  v.  Sid,  6  Q.L  J.,  6  ;  Craven  v.  Harte,  8  Q.L.  J.,  14*2. 

Powers  of  Court  10.  The  Courfc,  upon  the  heanng  of  an  appeal,  shall  have  power 

Cf.  E.  Or.  58  ^  draw  inferences  of  fact,  not  inconsistent  with  the  findings  of  the 
*"•  *  jury,  if  any,  and   to  give  any  judgment  and  make  any  order  wkich 

ought  to  have  been  given  or  made  in  the  first  instance,  and  to  make 

such  further  or  other  order  as  the  case  requires. 
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The  powers  aforesaid  may  be  exercised  by  the  Court  notwith- 
standing that  the  notice  of  appeal  is  that  part  only  of  the  decision  may 
be  reversed  or  varied,  and  such  powers  may  be  exercised  in  favour  of  all 
or  any  of  the  respondents  or  parties,  although  such  respondents  or 
parties  have  not  appealed  from  or  complained  of  the  decision. 

The  Court  shall  have  power  to  make  such  order  as  to  the  whole 
or  any  part  of  the  costs  of  appeal  as  is  just. 

As  to  power  of  Court  to  grant  a  new  trial,  see  Jvd,  Act^  sec.  36  ;  H.C.P. 
Act,  sec.  14 ;  as  to  power  of  Full  Court  to  affirm,  reverse,  or  modify  judgment 
appealed  from,  and  to  give  such  judgment  as  ought  to  have  been  given  in  the 
first  instance,  see  Jud,  Act^  sec.  37;  as  to  costs,  see  Jud,  Act^  sec.  26;  as  to 
matter  heard  at  one  place  being  disposed  of  at  another,  see  Jud.  Act,  sec.  13  ;  as 
to  reserved  judgments,  see  Jud,  Act,  sec.  14. 

As  to  power  of  Court,  see  note  to  r.  1,  SM/>ra,  and  cf.,  note  to  r.  23,  ivfra. 

11.  It  shall  not  be  necessary  for  a  respondent  to  give  notice  of  cross  appeals, 
cross  appeal,  but  if  a  respondent  intends  upon  the  hearing  of  an  appeal  ^-  ^^-  ^»  '•  ^ 
to  contend  that  the  decision  appealed  from  should  be  varied,  he  shall 
within  the  time  prescribed  by  the  next  following  Rule,  or  such  time  as 
is  allowed  by  special  order  of  the  Court  or  a  Justice  in  any  case,  give 
notice  of  his  intention  to  such  of  the  parties  as  may  be  affected  by  such 
contention.  The  omission  to  give  such  notice  shall  not  diminish  the 
powers  of  the  Court  when  hearing  the  appeal,  but  may,  in  the  discre- 
tion of  the  Court,  be  ground  for  an  adjournment  of  the  appeal  or  for  a 
special  order  as  to  costs. 

When  the  respondent  on  an  appeal  succeeded  upon  a  point  not  taken  by 
eross-appeal,  and  only  raised  on  the  last  day  of  the  hearing,  no  costs  of  appeal  were 
allowed  to  either  party  ;  Hyii€4  v.  Byrm^  9  Q.L.J.,  19S. 

12.  Subject  to  any  special  order  which   is  made  in  any  case,  ^1^,^^ 
notice  by  a  respondent  under  the  last  preceding  Rule  shall  be  given  ten  <-''m  K-  Or  68, 
clear  days  before  the  day  for  which  the  notice  of  appeal  is  given. 

As  to  computation  of  time,  see  Or.  45. 

*  13.  When  the  appeal  is  from  a  decision  pronounced  in  a  cause  or  matter  Document  to  be 
pending  in  a  District  Registry,   the  District   Registrar  shall    transmit   to   the  p^atriH^''*^™ 
Principal  Registrar  all  such  documents  as  may  be  necessary  for  the  hearing  of  the  I^^^i^try. 
appeal.     After  the  appeal  has  been  disposed  of,  they  shall  be  returned  to  the  p.  i^'    ^' 
District  Registry. 

*  This  rule  was  repealed  and  the  following  rule  substituted,  12th  October, 
1903:— 

13.  When  the  appeal  is  directed  to  be  heard  at  a  place  other  Transmission  of 

,  ,  .  1  .   1       1        T*      .  .  1*11  •  T  •     Documents. 

than   that  in  which  the  Registry  in   which  the  cause  is  pending   is 

situated  the  Registrar  of  the  last-mentioned  Registry  shall  transmit  to 

the  Registrar  of  the  Registry  situated  at  the  place  at  which  the  appeal 


Digitized  by  VjOOQIC 


420 


POWER   ON   APPEAL. 


H.C  Rules. 


Papers  for 
Justice. 

Cf.,  E.  Or.  5S, 
r.  11. 


is  to  be  heard  all  such  documeuts  as  may  be  necessary  for  the  hearing 
of  the  appeal.  After  the  appeal  has  been  disposed  of,  they  shall  be 
returned  to  the  Registry  in  which  the  cause  is  pending. 

14.  Four  days  at  least  before  the  day  for  which  the  notice  of 
appeal  is  given,  the  appellant  shall  leave  at  the  Chambers  of  each  of  the 
Justices  who  are  to  sit  on  the  hearing  of  the  appeal  a  copy  of  the  Jus- 
tice's notes  taken  in  the  Court  below,  including  the  notes  of  evidence, 
if  any,  and  also  a  copy  of  the  plead ing.s,  if  any,  and  such  documents  as 
may  be  necessary  for  the  purposes  of  the  appeal.  The  cost  of  copies  of 
unnecessary  documents  will  not  be  allowed. 

As  to  regard  being  had  to  Justice's  notes  where  question  arises  as  to 
ruling  or  direction  of  the  Justice  to  a  jury,  see  r.  24,  itifra;  as  to  reasons  of 
Justice's  decision  appealed  from  being  included  among  papers,  see  r.  26,  infra.  Id 
Queensland  the  copies  of  the  Judge's  notes  are  obtained  from  Associate  of  the 
Judge  whose  decision  is  appealed  from,  the  charge  made  by  him  for  such  notes  is 
ordinarily  Is.  per  folio  of  72  words  ;  Wilson  and  Graham  Supreme  Court  Practice, 
p.  300. 

EviDENCK.— In  New  South  Wales  it  has  been  held  that  on  an  appeal  to  the 
Full  Court  it  is  not  necessary  that  the  evidence  taken  in  the  Court  below  should 
be  before  it,  if  the  point  of  law  to  be  argued  does  not  turn  on  the  evidence  ;  Tattro 
V.  Tanro,  19  N.S.W.L.R.  (D.),  6. 

Evidence  on  15.  When  the  evidence  Jias  not  been  already  printed,  the  Court 

appeals. 

Cf.,  E.  Or.  58,  01*  ^  Justice  may  order  the  whole  or  any  part  thereof  to  be  printed  for 
the  purposes  of  the  appeal.  Any  party  printing  evidence  for  the  pur- 
pose of  an  appeal  without  such  order  shall  bear  the  costs  thereof 
unless  the  Full  Court  otherwise  orders. 


Interlocutory  16.  An  interlocutory  order  or  rule  from  which  there  has  been  no 

orders  not 

»PP^^  '*^"^     appeal  shall  not  operate  to  prevent  the  Court,  upon  hearing  an  appeal, 
relief.  from  giving  such  decision  upon  the  appeal  as  is  just. 

E.  Or.  58,  r.  14. 

As  to  what  constitutes  an  interlocutory  order,  see  p.  145,  aupra. 

Rule  nisi  on  17.  When  on  an  appeal  from  the  refusal  of  an  ex  parte  applica- 

Cf  Q.  Or.  70,      *'^^*^  ^^^  Court  is  of  opinion   that  a  rule  nisi  or  order  nisi  should  have 
*"'  ^^*  been  granted,  the  Court  may  grant  a  rule  or  order  nisi  returnable  either 

before  a  Full  Court  or  before  a  Court  constituted  by  a  single  Justice, 

2.  New  Trials, 
Applications  for  18.  Except  as  by!  Rules  of  Court  is  otherwise  specially  provided, 

new  trials  of  i--i.'*  .i  ., 

causes  heard       every  application  for  a  new  trial  or  to  set  aside  a  verdict,  finding,  or 
Justice.  judgment,  in  a  cause  or  matter  where  there  has  been  a  trial  by  a  Justice 

r.  I.  *   '•     '      of  the  High  Court  without  a  jury,  shall   be  made  by  appeal  to  a  Full 
Court. 
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As  to  power  of  Full  Court  to  grant  a  new  trial,  see  Jud.  Act,  sec.  36, 
H.C.P.  Act,  sec.  14  ;  as  to  applications  for  new  trial  of  cases  tried  by  jury,  see  r. 
19,  in/ra  ;  as  to  applications  for  new  trial  being  by  the  Full  Court,  see  Jud.  Act, 
sec.  20.  As  to  re-hearing  questions  of  fact  decided  by  a  Justice  without  a  jury,  see 
note  to  r.  1 ,  supra. 

In  the  HdidonSpa  Wattr  Co.  Ltd.  v.  CampbtU,  10  Q.L.J.,  1,  the  Court 
allowed  an  appeal,  and  entered  judgment  of  nonsuit  without  prejudice  to  the 
plaintififs  right  to  bring  a  fresh  action. 

19.  Every  application  for  a  new  trial  or  to  set  aside  a  verdict,  Applications  for 
finding,  or  judgment,  in  a  cause  or  matter  in   which   a    verdict  has  cases  tried  by 
been  found  by  a  jury,  shall  be  made   to  a  Full  Court  by  motion  upon  nouce  of  motion. 
notice.     No  rule  nisi  or  order  to  show  cause  or  other  formal  proceeding  ^^^u  z.^'  ^^* 
other  than  the  notice  of  motion  shall  be  made  or  taken.     The  notice 
.  shall  state  the  grounds  of  the  application,  and  whether  all  or  part  only 
of  the  verdict,  finding,  or  judgment,  is  complained  of. 

As  to  power  of  Court  to  draw  inferences  of  fact  not  inconsistent  with 
findings  of  the  jury,  see  r.  10,  supra. 

As  to  the  grounds  generally  on  which  a  new  trial  may  be  granted,  see  note 
to  sec.  3t5  of  Jud.  Act,  p.  154.     The  following  decisions  have  been  recently  given  : — 

New  Trial— Verdict  Demonstrably  Wrong.— Where  in  an  action  for 
goods  sold  and  delivered  the  Court  were  of  the  opinion  that  the  verdict  was 
demonstrably  wrong  a  new  trial  was  granted  although  the  amount  claimed  was 
under  £20  ;  Malou/v.  John,  20  W.N.  (N.S.  W.),  73. 

Nominal  Damages.- In  a  libel  action  the  defence  was  that  of  fair  comment 
and  Ihe  jury  found  a  verdict  for  the  defendant.  Although  two  statements  in  the 
publication  complained  of  were  not  justified  and  might  have  entitled  the  plaintiff 
to  a  verdict,  the  Full  Court  refused  to  grant  a  new  trial  on  the  ground  that  only 
nominal  damages  could  be  recovered  ;  Oriffuh  v.  Johnson  (1903),  3  S.R.  (N.S.W.), 
107. 

Excessive  Damages.— A  new  trial  was  ordered  where  the  damages  awarded 
were  out  of  all  proportion  to  the  injury  sustained  ;  Rapken  v.  Adorns,  23  V.L.R., 
187. 

Omission  of  Questions.—  Where  a  party  has  an  opportunity  at  the  trial  of 
asking  that  certain  questions  be  left  to  the  jury  and  refrains  from  doing  so,  he 
cannot  afterwards  be  allowed  to  ask  for  a  new  trial  on  the  ground  that  such 
questions  were  not  left  to  the  jury  ;  Howarth  v.  Walker,   2  S.R.  (N.S.W.),  452. 

Verdict  Against  Evidence.— The  Court  refused  to  grant  a  new  trial 
though  the  verdict  appeared  to  be  unsatisfactory  and  there  were  indications  of 
false  swearing  ;  Campbell  v.  Railway  Commissioners  of  New  South  Wales,  20  W.N. 
(N.S.W.),  171. 

Miscarriage  of  Justice. — A  new  trial  will  not  be  granted  where  there  has 

been  uo  substantial  miscarriage  of  justice  ;  Sherry  and  Tait  v.  Commissioner  of 
Railways,  4  W.A.L.R.,  96. 

Fresh  Evidence. — If  a  party  applying  for  a  new  trial  has  had  a  reasonable 
opportunity  to  adduce  certain  evidence  at  the  trial  and  has  not  done  so,  the  Court 
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will  not  grant  a  new  trial  on  the  discovery  of  fresh  evidence  ;  Htcdty  v.  Bank  of 
Neiv  South  Wales,  24  V.L.R..  694.  Ward  v.  Hearne,  10  V.L.R.(L.),  IS.*?,  decida 
two  things  :  "  First,  it  must  be  shown  clearly  that  the  new  evidence  was  not  in  the 
possession  of  the  party  applying,  and  could  not,  by  proper  diligence,  have  been 
procured  by  him  at  the  time  of  the  first  trial."  "  Secondly,  it  must  appear  that 
the  newly  discovered  evidence  is  such  as  ought,  if  it  had  been  brought  forward  at 
the  first  trial,  to  have  led  the  jury  to  come  to  a  different  conclusion  from  that  at 
which  they  have  arrived."  Holroyd,  J.,  in  Healey  v.  Bank  of  Ktiv  South  R'a/ft 
24  V.L.R.,  at  p.  701,  had  some  doubt  as  to  the  word  **  ought,"  whether  it  should  not 
be  qualified,  and  some  such  words  as  **  would  possibly  "  be  used  instead. 

Improper  Influence. — If  the  conduct  of  any  of  the  jury  or  of  any  of  the 
parties  to  a  case,  or  of  the  legal  advisers  of  any  of  the  parties  is  such  as  to  give 
rise  to  reasonable  ground  for  suspicion  that  the  administration  of  justice  is  being 
improperly  influenced,  or  that  there  is  an  attempt  to  do  so,  the  Court  will,  in  order 
to  ke^p  justice  free  from  all  taint  of  suspicion,  order  a  new  trial  even  though  upon 
the  facts  proved  the  Court  does  not  believe  there  was  any  intentional  impropriety, 
or  that  the  verdict  was  actually  influenced  by  such  conduct ;  Pontiiig  v.  Huddart^ 
Parker  <fc  Co.  Ltd.,  22  V.L.R.,  644.  Where  there  had  been  communications 
between  a  juryman  and  counsel  of  the  successful  party  a  new  trial  was  ordered  ;  i'6. 

Interest  of  Juror. — After  verdict  given  the  Court  is  very  reluctant  to 
entertain  an  objection  to  the  trial,  grounded  upon  the  supposed  interest  or  bias  of 
one  of  the  jurors.  A  new  trial  has  been  refused  where  a  juror  was  a  servant  of 
one  of  the  parties  ;  Howty  v.  Henderson ,  21  V.L.R.,  396. 

Costs. — On  the  hearing  of  a  rule  nisi  for  a  new  trial  on  the  ground  that  the 
damages  were  excessive,  it  appeared  that  the  plaintiff  had  offered  a  compromise  for 
a  certain  sum,  the  rule  was  made  absolute  to  reduce  the  damages  to  that  amount, 
and  as  the  defendant  did  not  accept  the  offer  he  was  made  to  pay  the  costs  of  the 
rule;  Oudot  v.  Soulie,  1  A.J.R.,  35. 


Amendment  of  20.  The  notice  may  be  amended  at  any  time  by  leave  of  the 

E.  Or.  89,  r.  6.     Court  OF  a  Justice,  upon   such   terms  as  the  Court  or  Justice  thinks 
just. 

As  to  amendment  generally,  see  H.C.  P.  Act,  sees.  23,  24  ;  Or.  24. 


Time. 

Cf.,  E.  Or.  39, 
r.  4. 


21.  The  notice  of  motion  must  be  served  upon  the  party  in  whose 
favour  the  judgment  was  given  within  twenty-one  days  from  the  con- 
clusion of  the  trial  or  the  date  of  the  pronouncing  of  the  judgment,  upon 
further  consideration,  as  the  case  may  be  ;  or  within  such  extended  time 
as  the  Court  or  a  Justice  allows. 

The  time  of  the  vacations  shall  be  reckoned  in  the  computation 
of  the  period  aforesaid. 

Extension  of  time  for  notice  of  motion  of  a  new  trial  was  refused  where  delay 
was  caused  by  communicating  with  a  client,  and  a  difiSculty  in  procuring  a  copy  of 
the  Judge's  notes  ;  Picken  v.  The  President  of  the  Shire  of  Mount  Alexander,  16 
V.L.R.,  309. 
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22.  Except  as  aforesaid,  all  the  provisions  of  the  foregoiug  Rules  General 

of  this  section  relating  to  appeals  shall  apply  to  applications  for  new  q.  or.  70,  r.  24. 
trials,  or  to  set  aside  verdicts,  findings,  or  judgments,  in  causes  or 
matters  in  which  a  verdict  has  been  found  by  a  jury. 

As  to  trial  by  jury,  see  H.C.P.  Act,  sec.  12,  et  seq. 

23.  Upon  the  hearing  of  an  application  for  a  new  trial  or  to  set  **ower  of  Court, 
aside  the  verdict  or  finding  of  a  jury,  the  Court  may,  if  satisfied  that  it  r.  26. 

has  before  it  all  the  materials  necessary  for  finally  determining  the 
questions  in  dispute,  or  any  of  them,  or  for  awarding  any  relief  sought, 
give  judgment  accordingly,  and  may  for  that  purpose  draw  any  inference 
of  fact  not  inconsistent  with  the  findings  of  the  jury,  if  any  ;  or  may,  if 
it  is  of  opinion  that  it  has  not  sufficient  materials  before  it  to  enable  it 
to  give  judgment,  direct  the  motion  to  stand  over  for  further  considera- 
tion, and  may  direct  such  issues  or  questions  to  be  tried  or  determined 
and  such  accounts  and  inquiries  to  be  taken  and  made  as  it  thinks  fit. 

As  to  power  of  High  Court  to  impose  conditions  or  direct  admissions  on  a 
new  trial,  and  to  grant  it  generally  or  on  some  particular  points  only,  and  to 
order  the  testimony  of  a  witness  to  be  read  on  a  new  trial,  see  H.C.P.  Act,  sec. 
14  ;  as  to  powers  of  Court  on  appeal,  see  r.  10,  su^yra, 

A  new  trial  as  to  a  part  of  a  case  only  was  allowed  in  Brilliant  O,  M.  Co. 
V.  Crareu,  9Q.L.J.,  144. 

Power  of  Court. — The  Court  has  no  power  to  enter  up  judgment  for  the 
plaintiff  forthwith,  and  assess  damages  where  the  jury  have  returned  an  admittedly 
perverse  verdict  for  the  defendant ;  Jacob  v.  Milea,  25  V.L.R.,  511. 

Where  a  plaintiff  has  been  awarded  excessive  damages  the  Court  may  assess 
the  damages  at  what  seems  a  fair  sum  and  give  the  plaintiff  the  option  of  either 
accepting  that  sum  or  submitting  to  a  new  trial ;  Greener  v.  AbrahaniMf  2  A.L.R., 
13. 

Where  practically  the  same  evidence  would  be  given  at  a  new  trial  the  Court 
exercised  its  power  to  set  aside  the  findings  of  the  jury,  and  entered  judgment  for 
the  plaintiff  for  the  amount  claimed  ;  Clark  d:  Fauset  v.  Municipality  of 
Brisbane,  6  Q.L.J.,  131. 

On  an  application  to  the  Full  Court  for  an  order  that  a  verdict  of  the  jury 
be  set  aside  and  judgment  entered  for  the  defendant,  or  failing  that,  that  a  new 
trial  be  ordered,  it  was  held  that  as  the  Judge  had  expressed  himself  as  thoroughly 
dissatisfied  with  the  result  of  the  trial,  and  that  as  it  appeared  from  the  undisputed 
facts  and  from  documentary  evidence,  as  well  as  from  the  acts  and  conduct  of  the 
plaintiff  that  the  verdict  was  one  which  reasonable  men  should  not  have  returned, 
it  should  be  set  aside  and  judgment  entered  for  the  defendant ;  Scown  v.  Haworih, 
25  V.L.R.,  88. 

Aft  to  the  power  of  the  Court  in  W^estern  Australia  on  an  application  for  a 
new  trial  or  on  appeal  to  enter  judgment,  and  finally  complete  the  matter  without 
ordering  a  new  trial,  see  O^Learyv.  Commissioner  of  Bailtcays,  4  \W.A.h.'R.,  136. 
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The  Full  Court,  on  an  appeal  from  the  decision  of  a  Judge  at  a  trial  with  a 
jury,  may  refer  to  the  Judge  for  such  information  as  to  the  course  of  the  trial  as 
they  may  deem  necessary  to  enable  them  to  property  understand  and  give  effect  to 
the  findings  of  the  jury  ;  Hoioard  Smith  d:  Sons  v.  Bums  Philp  d:  Co.,1  Q.L.J.,  1. 

Failure  to  Appear.— On  an  appeal  by  way  of  motion  for  a  new  trial,  if 
the  appellant  fails  to  appear  to  support  the  motion,  but  the  respondent  does  appear, 
the  motion  should  be  dismissed  with  costs ;  Robinson  v.  Palmer,  23  V.L.K.,  211. 

Costs. — The  Court  in  granting  an  application  for  new  trial  on  the  ground  of 
misdirection  may,  if  of  opinion  that  the  applicant's  counsel  should  have  drawn 
attention  to  the  misdirection,  deprive  the  appellant,  though  successful,  of  the 
costs  of  the  appeal ;  Ritchie  v.  The  Victorian  Railways  Commisnontr,  25  V.L.  R. ,  272. 

Where  an  appeal  from  a  judgment  is  allowed,  and  a  new  trial  directed,  the 
unsuccessful  respondent  may,  in  a  proper  case,  be  ordered  to  pay  the  cost«,  in  any 
event,  of  the  first  trial ;  Ryan  v.  Caeli,  9  A.L.R.,  109  ;  25  A.L.T.,  6. 

Where  on  an  application  to  the  Full  Court  for  a  new  trial,  an  order  is 
made  **  that  the  costs  of  the  first  trial  abide  the  event  of  the  new  trial,**  the 
successful  party  in  the  second  trial  shall  get  the  costs  of  the  first  trial,  although  he 
may  have  been  the  unsuccessful  party  in  the  first  trial ;  Jcske  v.  Oray,  8  A-LT., 
23  ;  Lucas  v.  Mayor  of  South  Melbourne,  12  V.L.R.,  at  p.  681. 

S,   General  Provisions, 
Notes  of  ruUng  24.  If^  upon  the  hearing  of  an  appeal  or  application  for  a  new 

Cf.,  E.  Or.  58,     trial  or  to  set  aside  a  verdict  or  finding  of  a  jury,  a  question  arises  as  to 

r.  18. 

the  ruling  or  direction  of  the  Justice  to  a  jury,  the  Court  shall  have 
regard  to  the  Justice's  notes,  and  to  such  other  evidence  or  materials  as 
the  Court  deems  expedient. 

Materials  on  Appeal.— On  an  appeal  to  the  Full  Court,  where  the 
evidence  in  the  Court  below  has  been  altogether  upon  affidavit,  copies  of  the 
affidavits  should  be  furnished  to  the  Full  Court ;  Lewis  v.  Klapproth,  11  V.L.R., 
214.  On  appeal,  counsel's  unverified  shorthand  note  of  the  judgment  appealed 
from  cannot  be  received  as  conclusive,  but  may  be  read  as  part  of  the  argument ; 
McKay  v.  Gillespie,  11  V.L. R.,  835. 

As  to  reference  to  the  Judge  who  presided  for  information  as  to  cause  of 
trial,  see  Howard  Smith  ds  Sons  v.  Bums,  Philp  di  Go.,  7  Q.L.J. ,  1. 

Appeal  or  25.  An  appeal  or  motion  for  a  new  trial  or  to  set  aside  a  verdict, 

motion  for  a 

new  trial  not  to  finding,  or  judgment,  shall  not  operate  as  a  stay  of  proceedings  unless 
proceedings.  the  Court  or  a  Justice  so  orders.  Any  such  order  may  be  made  as  to 
r.  16.  *     *    *     the  whole  or  any  part  of  the  proceedings  in  the  cause  or  matter,  and 

may  be  made  upon  such  terms  as  the  Court  or  Justice  granting  the  stay 

think.s  fit. 

No  intermediate  act  or  proceeding  shall  be  invalidated  except  so 
far  as  the  Full  Court  directs. 

As  to  stay  of  proceedings  on  institution  of  an  appeal,  see  H.C.P.  Act,  sec. 
38  ;  Or.  38,  r.  1. 


Digitized  by  VjOOQIC 


Part  n.,  sees.  1-2.     APPEALS  IN  FEDERAL  CASES.  425 

Stay  of  proceedings  pending  an  appeal  to  the  Full  Court  will  not  be 
ordered  unless  evidence  be  adduced  to  show  that  the  respondent  will  be  unable  to 
repay  the  money  ordered  to  be  paid  to  him  by  the  appellant,  in  the  event  of  the 
respondent  being  unsuccessful  on  the  appeal ;  Hordeni  v.  Smithy  15  V.L.R.,  512. 

26.  When  the  reasons  for  the  decision  of  the  Justice  whose  de-  Reasons  of 

Justices. 

cision  is  appealed  from  have  been  given  in  writing,  or  are  recorded  in 
writing,  a  copy  thereof  shall  be  included  with  the  documents  transmitted 
to  the  Principal  Registry  and  shall  be  left  at  the  Justices'  Chambers. 

27.  The  hearing  of  an  appeal,  or  of  a  motion  for  a  new  trial  or  ^^J^J^^*^^'  ^ 
to  set  aside  a  verdict  or  finding  of  a  juiy,  may  he  expedited  by  order  of 

the  Court  or  a  Justice. 

SECTION  IL 

Appeals  from  Judges  op  the  Supreme  Courts  op  the  States  in  the 
Exercise  of  Federal  Jurisdiction  ;  New  Trials. 

1.  All  the  provisions  of  section  I.  of  these  Rules  shall  apply  to  ^JonT'to' 
appeals  to  the  High  Court  from  judgments  of  Judges  of  tlie  Supreme  JS^^jJ^*** 
Courts  of  the  States  sitting  as  Judges  of  first  instance  in  the  exercise  of  »»<x*ificationa 
federal  jurisdiction,  and  to  applications  for  new  trials,  or  to  set  aside  a 
verdict,  finding,  or  judgment,  in  a  cause  or  matter  in  which  there  has 
been  a  trial  by  any  such  Judge  with  a  jury  in  the  exercise  of  federal 
jurisdiction  ;  subject  nevertheless  to  the  modifications  set  forth  in  the 
two  following  Rules. 

As  to  quorum  on  appeal  from  a  Judge  of  a  Supreme  Court  of  a  State 
exercising  federal  jurisdiction,  see  Jud.  Act,  sees.  19,  20  ;  as  to  appellate  juris- 
diction of  High  Court  from  Judge  of  Supreme  Court  of  a  State  exercising  federal 
jurisdiction,  see  Jud.  Act,  sees.  35,  39 ;  as  to  federal  jurisdiction  of  Supreme 
Courts  of  States,  see  Jnd.  Act,  sec.  39  ;  as  to  powers  of  Full  Court  on  appeal,  see 
notes  to  rr.  9,  10,  sec.  I.  of  Appeal  Rules ;  as  to  applications  for  new  trials,  see 
Jud,  Act,  sees.  20,  36,  and  notes  to  rr.  18,  19  of  sec.  I.  of  Appeal  Rules. 

1a.  Unless  otherwise  directed  by  the  Court  or  a  Justice  such  Place  tor  hearing 
appeals  and  applications  shall  be  heard  at  the  seat  of  government  of 
the  State.     The  Court  or  a  Justice  may  direct  that  any  such  appeal  or 
application  shall  be  heard  at  the  seat  of  government  of  some  other 
State. 

This  rule  was  added  by  Rules  of  Court,  October  12th,  1903. 

*  2.  A  copy  of  the  notice  of  appeal,  or  notice  of  motion  for  a  new  trial,  or  Notice  of  appeal 
to  set  aside  the  verdict,  finding,  or  judgment,  shall  be  filed  in  the  Supreme  Court,  ^  ^  flledin 
and  a  copy  shall  also  be  filed  in  the  Registry  of  the  High  Court  to  which  the 
proceedings  would  have  been  transmitted  if  the  cause  had  been  removed  by  the 
defendant  into  the  High  Court ;  and  the  appeal  shall  not  be  deemed  to  be  duly 
institnted  until  these  copies  have  been  filed. 
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*  This  rule  was  repealed  by  Rules  of  Court,  12th  October,  1903,  and  the 
following  was  substituted  therefor  : — 

Noti^  to  b  2.  A  copy  of  the  notice  of  appeal,  or  notice  of  motion  for  a  ne^ 

an^HiffhSourt  ^"^^'  ^*'  ^^  ^^^  aside  the  verdict,  finding,  or  judgment,  shall  be  filed  in 
the  Supreme  Court,  and  a  copy  shall  also  be  filed  in  the  Registry  of 
the  High  Court  situated  at  the  seat  of  government  of  the  State : 
and  the  appeal  shall  not  be  deemed  to  be  duly  instituted  until  these 
copies  have  been  filed. 

DeliveiT  and  *  3.  The  proper  officer  of  the  Supreme  Court  shall  deliver  to  the  Registrar 

documents.         ot  the  last-mentioned  Registry  of  the  High  Court  such  documents  as  are  necewiry 

for  the  hearing  of  the  appeal ;  and  the  Registrar,  if  he  is  not   the   Principal 

Registrar,  shall  transmit  them  to  the  Principal  Registrar. 

After  the  appeal  or  motion  has  been  disposed  of,  the  documents  ahall  be 
returned  to  the  proper  officer  of  the  Supreme  Court,  direct  or  through  the 
District  Registry  as  the  case  may  require. 

•This  rule  was  repealed  12th  October,  1903,  and  the  following  wa«  snb- 
stituted  therefor  : — 

Delivery  and  3.  The  proper  officer  of  the  Supreme  Court  shall  deliver  to  the 

transmission  of  ^  *       *  ^  * 

documents.  Registrar  of  the  last-mentioned  Registry  of  the  High  Court  such  docu- 
ments as  are  necessary  for  the  hearing  of  the  appeal ;  and  that  Registrar, 
if  the  appeal  is  not  to  be  heard  in  the  State,  shall  transmit  them  to  the 
Registrar  of  the  Registry  of  the  High  Court  situated  at  the  place 
where  the  appeal  is  to  be  heard. 

After  the  appeal  or  motion  has  been  disposed  of,  the  documents 
shall  be  returned  to  the  proper  officer  of  the  Supreme  Court,  by  or 
through  the  Registrar  of  the  Registry  in  the  State,  as  the  case  may  be, 

SECTION   IIL 

Appeals  from   Decisions  of   Inferior  Courts  in  the  Exercise  of 
Federal  Jurisdiction. 

Times  for  1.  Appeals  to  the  High  Court  from  decisions  of  inferior  Courts 

entering  i  a  o 

appeals.  of  a  State  in  the  exercise  of  federal  jurisdiction  shall  be  entered  for 

hearing  in  the  High  Court  within  such  times  as  like  appeals  to  the 
Supreme  Court  of  the  State  are  required  to  be  entered. 

As  to  quorunti  of  Full  Court,  see  Jud.  Act,  sees.  19,  20 ;  as  to  appeals  from 
decisions  of  inferior  Courts  of  State  e^cercising  federal  jurisdiction,,  see  Jiid,  Acty 
sec.  39;  as  to  power  of  Court  to  order  new  trial,  see  Jtid,  Act,  sec.  36  ;  H.C.P. 
Act,  sec.  14  ;  as  to  power  of  Court  as  to  judgment  on  hearing  appeals,  see  Jud. 
Act  J  sec.  37  ;  as  to  power  of  amendment,  see  H.C.P.  Act,  sees.  23, 24,  Or.  24  ;  as  to 
matter  heard  at  one  place  being  dealt  with  at  another,  see  Jud.  Act,  sec.  13  ;  as  to 
reserved  judgments,  see  Jud.  Acf^  sec.  14. 
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Power  of  Full  Court, —On  an  appeal  to  the  Full  Court  from  the  County 
Court,  the  jury  found  in  favour  of  the  plaintiff  in  an  action  on  an  insurance  policy 
where  the  evidence  pointed  irresistibly  to  the  conclusion  that  the  deceased  died  by 
his  own  hand,  and  as  the  jury  ought  as  reasonable  men  to  have  come  to  that 
conclusion,  and  it  was  useless  to  send  the  case  down  for  a  new  trial,  judgment  was 
entered  for  the  defendants  ;  M^Pherson  v.  Australian  MiUnal  Provident  Society ^  5 
A.L.R.  (C.N.),  25. 

Findings  of  Fact. — An  appeal  in  Queensland  from  the  decision  of  a  District 
Court  Judge,  sitting  without  a  jury,  is  not,  as  is  an  appeal  from  a  Judge  of  the 
Supreme  Court  without  a  jury,  in  the  nature  of  a  rehearing.  The  findings  of  a 
District  C'ourt  Judge  on  questions  of  fact  can  only  be  reviewed  upon  the  same 
principles  as  are  applicable  on  an  appeal  from  the  findings  of  a  jury  :  that  is, 
they  can  only  be  disregarded  where  it  is  shown  that  they  were  manifestly  wrong  ; 
Pilmer  v.  SotUh  O.  d:  O.G.M.  Co.  Ltd.,  10  Q.L.J.  (N.C.),  20. 

It  is  an  invariable  rule  of  the  Court  of  Appeal  in  Victoria  not  to  disturb  the 
finding  of  the  inferior  Court  on  a  question  of  fact,  unless  the  appellate  Court  is 
satisfied  beyond  all  reasonable  doubt  that  the  inferior  Court  has  arrived  at  an 
erroneous  conclusion.  It  is  not  sufficient  that  the  appellate  Court  should  entertain 
the  greatest  doubt  of  its  correctness,  but  it  must  be  satisfied  that  the  finding  is 
clearly  wrong,  or  that  the  evidence  is  such  that  reasonable  minds  could  not  have 
arrived  at  the  conclusion  of  fact  that  has  been  arrived  at ;  Joiits  v.  Poore,  10 
A.LT.,  2^), 

New  Trial — Co.si'S. — Where  in  the  County  Court  a  Judge  nonsuits  the 
plaintiff  at  the  conclusion  of  his  case  and  without  hearing  the  defendant's  case,  and 
on  appeal  to  the  Full  Court,  the  nonsuit  is  set  aside  and  a  new  trial  ordered,  the 
costs  of  the  first  trial  should  abide  the  event  of  the  new  trial ;  Wamock  v. 
McCidloch,  28  V.L.R.,  117.  In  Colcer  v.  Browne,  7  Q.L.J.,  71,  where  the  plaintiff 
had  been  wrongly  nonsuited,  the  defendant  had  to  pay  the  costs  of  the  appeal  and 
the  plaintiff's  costs  of  the  former  trial  were  made  to  abide  the  event  of  the  new 
trial. 

Wrongful  Admission  of  Evidence.— Where  on  an  appeal  on  the  ground 
of  wrongful  admission  of  evidence  it  appeared  that  the  evidence  in  question  had 
been  wrongfully  admitted,  but  that  there  was  admissible  evidence  upon  which 
the  verdict  could  have  been  properly  found,  the  appeal  was  disallowed  ;  Cargeeg 
V.  ^»t€/tn,  4  W,A.L.R.,85. 

Deatu  of  Respondent. — See  H.C.P.  Act,  sec.  39.  As  to  the  practice  in 
Queensland  on  death  of  one  of  several  respondents,  see  Briyys  v.  Hall  (190.3),  S.R. 

(Q.),2a2. 

2.  The  entry  shall  be  made  at  the  Registry  at  which  notices  of  Mode  of  entry, 
appeals  from  decisions  of  Judges  of  the  Supreme  Court  of  the  State  in 
the  exercise  of  federal  jurisdiction  are  required  to  be  filed,  and  shall  be 
entered  in  accordance  with  the  practice  of  the  Supreme  Court  of  the 
State  relating  to  like  appeals. 

The  fee  payable  on  setting  down  an  appeal  from  an  inferior  Court  whether 
by  special  case  or  other wrise  is  £1,  and  on  filing  special  case  being  an  appeal  from 
an  inferior  Court,  lOs.  ;  Rules  of  Court,  Oct.  6th,  19U3. 
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SECTION  IV. 

Appeals  from  Supreme  Court  of  the  States. 

Mode  of  1.  Appeals  to  the  High  Court  from  judgments  of  the  Supreme 

appeals.  Court  of  any  State,  or  any  other  Court  of  any  State  from  which  at  the 

establishment  of  the  Commonwealth  an  appeal  lay  to  the  Queen  in 
Council,  shall  be  instituted  by  notice  of  appeal,  which  shall  be  served 
and  filed  as  hereinafter  provided,  and  by  giving  the  prescribe<l  security ; 
and  no  petition,  case,  or  other  formal  proceeding  other  than  the  notice 
of  appeal  and  security  shall  be  necessary.  The  appellant  may,  by  the 
notice  of  appeal,  appeal  from  the  whole  or  any  part  of  the  judgment 
appealed  from,  and  the  notice  of  appeal  shall  state  whether  the  whole 
or  part  only  of  the  judgment  is  complained  of,  and  in  the  latter  case 
shall  specify  the  part  complained  of. 

As  to  quorum  ou  appeal,  see  Jud.  Acl^  sec.  21  ;  as  to  when  appeals  lie  from 
Supreme  Courts  of  States,  see  Jud,  Act.  sec.  35  ;  as  to  power  to  grant  new  trial,  see 
Jud,  Act,  sec.  36,  H.C.P.  Act,  sec.  14  ;  as  to  power  with  respect  to  judgment  and 
execution,  see  J'ud.  Act,  sec.  37  ;  as  to  the  security,  see  H.C.P.  Act,  sec.  35,  r.  10, 
infra  ;  as  to  stay  of  proceedings  under  the  judgment  appealed  from,  see  H.C.P.  Act, 
sec.  38,  r.  10,  infra ;  as  to  matter  beard  at  one  place  being  further  dealt  with  at 
another,  see  Jud.  Act,  sec.  13  ;   as  to  reserved  judgments,  see  Jud.  Act,  sec.  14. 

Where  an  appeal  from  the  Full  Court  of  a  State  to  the  High  Court  was 
successful  and  an  order  was  made  remitting  the  case  back  to  the  Supreme  Court  a 
direction  M*as  made  by  Cooper,  C.J.,  that  the  order  of  the  High  Court  should  be 
an  order  of  the  Supreme  Court  of  Queensland  ;  In  re  Lovdl  (May  30th,  1904). 

PioceforheariiiK  1a.  XJnless   Otherwise    directed   by   the   Court   or    a  Justice, 

appeals.  *' 

appeals  shall  be  heard  at  the  seat  of  government  of  the  State  from  a 
Court  whereof  the  appeal  is  brought.  The  Court  or  a  Justice  may 
direct  that  any  appeal  shall  be  heard  at  the  seat  of  government  of  some 
other  State. 

This  rule  was  added  by  Rules  of  Court,  Oct.  12th,  1903. 

Leave  to  appeal.  2.  Leave  or  special  leave  to  appeal  to  the  High  Court  fi*om  any 

such  judgment  where  leave  or  special  leave  is  required  may  be  given  by 
the  High  Court  upon  motion  ex  parte,  and  on  such  conditions,  if  any, 
as  the  Court  thinks  fit.  On  the  hearing  of  the  motion,  such  evidence 
shall  be  given  on  affidavit  as  the  High  Court  requires.  An  order  for 
leave  or  special  leave  to  appeal  may  be  rescinded  on  the  motion  of  any 
respondent. 

Applications  for  or  special  leave  to  appeal  shall  be  made  to  a  Full  Court ; 
Jtid.  Act,  sec.  21. 

As  to  leave  to  appeal  from  certain  interlocutory  judgments,  see  Jud.  Ad, 
sec.  35  (a) ;  as  to  special  leave  to  appeal  from  a  judgment  whether  final  or  inter- 
locutory, whether  in  a  civil  or  criminal  matter,  see  Jud.  Act,  sec.  35  (6)  and  note 
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on  p.  lol  on  *'  special  leave  to  appeal"  ;  as  to  affidavits  generally,  see  Or.  32  ;  as 
to  evidence,  see  mipra,  p.  152  ;  as  to  rescission  of  the  order  for  leave,  ib. 

3.  The  notice  of  appeal  shall  be  served  upon  all  parties  directly  To  whom  notice 
affected  by  the  appeal,  and  it  shall  not  be  necessary  to  serve  parties  not  c,  ^  or.  68, 
so  affected ;  but  the  High  Court  may  direct  notice  of  the  appeal  to  be  ^' 
served  on  all  or  any  parties  to  the  cause  or  matter,  or  upon  any  person 

not  a  party,  and  in  the  meantime  may  postpone  or  adjourn  the  hearing 
of  the  appeal  upon  such  terms  as  are  just,  and  may  give  such  judgment 
and  make  such  order  as  might  have  been  given  or  made  if  the  persons 
served  with  such  notice  had  been  originally  parties.  Any  notice  of 
appeal  may  be  amended  at  any  time  as  the  High  Court  thinks  fit. 

As  to  service,  see  Or.  47  ;  as  to  amendment,  see  H.C.P.  Act,  sees.  23,  24. 

4.  The  notice  of  appeal  must  be  served  within  the  times  follow-  Time. 

,.      ,       4.U    4.  •     4.  Cf.,E.Or.  58. 

ing,  respectively,  that  is  to  say  : —  r.  is,  ifta. 

(1)  If  the  appeal  is  of  right,  within  twenty-one  days  from  the 

date  of  the  judgment  appealed  from  ; 

(2)  If   the  appeal   is  by  leave  of   the   High  Court,  within 

twenty-one  days  from  the  date  of  the  order  giving  leave 
to  appeal ; 

(3)  In  either  case,  if  the  appeal  is  from  a  judgment  given  or 

made  before  the  commencement  of  the  Judiciary  Act 
1903,  within  such  extended  time  as  the  Court  or  a 
Justice  allows. 

The  said  respective  periods  shall  be  reckoned  in  the  first  case 
from  the  date  when  the  judgment  was  pronounced,  and  in  the  second 
ease,  from  the  date  when  the  order  giving  leave  to  appeal  was  made. 

5.  Affidavits  intended  to  be  used   upon  motions   for  leave  to  Title  of  proceed- 

ing's for  leave  to 
appeal,  and  orders  giving  leave  to  appeal,  shall   be  entitled  "  In  the  nppeai. 

High  Court  of  Australia,"  and  in  the  matter  of  the  cause,  which  shall 

be  described  as  pending  in  the  Court  from  which  the  appeal  is  proposed 

to  be  brought. 

6.  Notice  of  appeal  and  all  subsequent  proceedings  on  appeals  Title  of  appeals, 
shall  be  entitled  "  In  the  High  Court  of  Australia,"  "  On  appeal  from  " 

the  Court  from  which  the  appeal  is  brought,  naming  it ;  and  shall  also 
be  entitled  as  between  the  party  appellant  and  the  party  respondent. 

7.  The  appellant  shall,  within  the  time  prescribed  for  serving  Notice  to 

Resristr^ir. 

the  notice  of  appeal,  file  a  copy  of  the  notice  of  appeal  in  the  Court  q,  q  q^  7q^ 
from  which  the  appeal  is  brought.  ^'  ' 

The  fee  payable  on  filing  a  copy  of  notice  or  motion  instituting  an  appeal 
is  59.  ;  Rules  of  Court,  6th  October,  1903. 
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8.  When  the  appeal  is  brought  by  leave  of  the  High  Court,  the 
notice  of  appeal  shall  state  that  it  is  so  brought.  A  copy  of  the  order 
giving  leave  to  appeal  shall  be  served  with  the  notice  of  appeal,  and  a 
copy  shall  also  be  filed  with  the  notice  in  the  Court  from  which  the 
appeal  is  brought. 

crivinjrof  9.  When  notice  of  appeal  is  given  without  the  leave  of  the 

unauthorized        tt«    i    /-^  •  •         i  •  i  *.    .   i 

appeals.  High  Court  in  a  case  in  which  an  appeal  cannot  be  brought  as  of  nght, 

the  Court  from  which  the  appeal  is  proposed  to  be  brought,  or  a  Judge 
thereof,  may  set  aside  the  notice. 


Security  for 
costs  of  appeal. 


Fomis  of 
St'furity. 


10.  Within  three  months  after  the  service  of  notice  of 
appeal,  or  such  other  time  as  is  prescribed  by  an  order  giving  leave  to 
appeal,  the  appellant  shall  give  the  prescribed  security  for  the  costs  of 
the  appeal. 

Such  security  shall  be  given  in  the  Court  from  which  the  appeal 
is  brought. 

If  the  security  is  not  given  within  the  prescribed  time,  the 
appeal  shall  be  deemed  to  be  abandoned. 

As  soon  as  it  is  given,  the  appeal  shall  be  deemed  to  be  duly 
instituted. 

As  to  security,  see  H.C.P.  Act,  sec.  35. 

Applications  for  increase  of  amount  of  security  under  Or.  36  of  fligk  Conrt 
Procedure  Act  must  (following  the  English  practice)  be  made  with  expedition, 
whether  there  is  a  Justice  of  the  High  Court  sitting  in  the  State  where  the  appeal 
is  to  be  heard  or  not. 

On  Dec  29th,  1903,  the  plaintiff  filed  notice  of  intention  to  appeal  to  the 
High  Court  from  a  decision  of  the  Supreme  Court  of  New  South  Wales,  and 
deposited  £50  as  security  for  the  due  prosecution  of  the  appeal,  in  accordance  with 
sec.  35,  sub-sees.  (1)  and  (3)  of  the  High  Court  Procedure  Act.  On  Feb.  4th  the 
defendant  had  notice  of  the  plaintiff's  appeal,  and  in  March  took  out  a  summons 
for  increased  security  in  each  case,  under  sec.  36  of  the  Act.  There  was  no 
Justice  of  the  High  Court  sitting  iti  Sydney  until  March  14th,  but  in  the  interval 
the  High  Court  had  been  sitting  in  Hobart  and  Melbourne. 

Held  {per  Griffith,  C.J.)  that  the  applications  were  made  too  late,  and  that 
the  applicants  should  have  proceeded  under  sec.  8  by  taking  out  a  summons  in 
Sydney  and  having  it  heard  and  disposed  of  as  early  as  possible  by  a  Justice  sitting 
in  Hobart  or  Melbourne  ;  McLaughlin  v.  Daily  Telegraph  Newspaper  Co.j  1 
CL.R.,  143. 

10b.  Security  may  be  given  either  by  payment  of  money  into 
Court  or  by  bond  with  securities  to  the  satisfaction  of  the  Prothonotary, 
blaster,  Registrar,  or  other  proper  officer  of  the  Supreme  Court. 
This  rule  was  added  by  Rules  of  Court,  12th  October,  1903. 
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*  11.  If  the  security  is  given  within  the  prescribed  time,  the  proper  officer  Transmission  of 
of  the  Court  from  which  the  appeal  is  brought  shall  forthwith  transmit  to  the  *^"'"®" 
Registrar  of  the  Registry  of  the  High  Court  to  which  the  proceedings  would  have 
been  transmitted  if  the  cause  or  matter  were  a  cause  removable  into  the  High 
Court,  and  had  been  so  removed,  a  certified  copy  of  all  such  documents  as  are 
required  for  the  hearing  of  the  appeal ;  and  that  Registrar,  if  he  is  not  the 
Principal  Registrar,  shall  transmit  them  to  the  Principal  Registrar. 

A  statement  of  the  reasons  of  the  Court  for  the  decision  shall  be  included  in 
the  documents  so  transmitted. 

*This  rule  was  repealed  by  Rules  of  Court,  Oct.  12th,  1903,  and  the  follow- 
ing rule  was  substituted  therefor  : — 

11.  If  the  security  is  given  within  the  prescribed  time,  the  Transmiseioii  of 
proper  officer  of  the  Court  from  which  the  appeal  is  brought  shall  forth- 
with transmit  to  the  Registrar  of  the  Registiy  of  the  High  Court  at 
the  seat  of  Government  of  the  State  a  certified  copy  of  all  such  docu- 
ments as  are  required  for  the  hearing  of  the  appeal ;  and,  if  the  appeal 
is  directed  to  be  heard  elsewhere  than  in  the  State,  the  Registrar  shall 
transmit  them  to  the  Registrar  of  the  Registry  situated  in  the  place 
where  the  appeal  is  to  be  heard. 

A  statement  of  the  reasons  of  the  Court  for  the  decision  shall,  if 
practicable,  be  included  in  the  documents  so  transmitted. 

After  the  appeal  has  been  disposed  of  they  shall,  if  they  have 
been  received  from  another  Registry,  be  returned  to  the  Registry  from 
which  they  were  so  received. 

*  12.  The  appeal  shall  be  set  down  by  the  appellant  for  hearing  at  the  first  Settinjf  down 
sitting  of  the  High  Court  for  hearing  appeals  appointed  to  be  held  after  the  expir-  hearing. 
ation  of  two  months  from  the  due  institution  of  the  appeal,  unless  the  respondent 
consents  to  its  being  set  down  for  an  earlier  silting. 

If  it  is  not  so  set  down,  any  re8pc»ndent  may  apply  to  the  High  Court  upon 
motion  for  an  order  dismissing  the  appeal  for  want  of  prosecution. 

*This  rule  was  repealed,  Oct.  r2th,  1903,  and  the  following  was  substituted 
therefor  : — 

12.  The  appeal  shall  be  set  down  for  hearing  at  a  sitting  of  the  Setting  down 

appetil  for 

High  Court  appointed  for  hearing  appeals  at  the  place  at  which  it  is  to  hearing. 
be  heard.     It  shall  be  set  down  for  the  first  such  sitting  appointed   to 
be  held  after  the  expiration  of  two  months  from  the  due  institution  of 
the  appeal,  unless  the  respondent  consents  to  its  being  heard  at  an 
earlier  sitting. 

If  the  appellant  does  not  set  down  the  appeal  for  hearing  at 
that  sitting,  and,  three  weeks  at  least  before  the  day  appointed  for 
holding  the  sitting,  give  notice  to  the  respondent  that  he  has  done  so, 
unless  the  respondent  consents  to  take  shorter  notice,  the  respondent, 
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Cross  appeals. 
Cf.,  E.  Or.  68, 


or  any  respondent  if  more  than  one,  may  apply  to  a  Full  Court,  at  any 
place  at  which  it  may  be  sitting,  by  motion  upon  notice  for  an  order 
dismissing  the  appeal  for  want  of  prosecution. 

The  fee  payable  on  setting  down  an  appeal  from  a  judgment  of  the  Supreme 
Court  of  a  State  is  £2  ;  Rule  of  Court,  6th  October,  1903. 

1 3.  It  shall  not  be  necessary  for  a  respondent  to  give  notice  of 
motion  by  way  of  cross  appeal,  but  if  a  respondent  intends  upon  the 
hearing  of  an  appeal  to  contend  that  the  decision  appealed  from  should 
be  varied,  he  shall  within  the  time  prescribed  by  the  next  following 
rule,  or  such  time  as  is  allowed  by  special  order  of  a  Full  Court  in  any 
case,  give  notice  of  his  intention  to  such  of  the  parties  as  may  be 
aflfected  by  the  contention.  The  omission  to  give  such  notice  shall  not 
diminish  the  powers  of  the  High  Court  when  hearing  the  appeal ;  but 
may,  in  the  discretion  of  the  Court,  be  ground  for  an  adjournment  of 
the  appeal  or  for  a  special  order  as  to  costs. 


14.  Subject  to  any  special  order  made  in  any  case,  notice  by 
a  respondent  under  the  last  preceding  rule  shall  be  given  one  month 
before  the  day  for  which  the  appeal  is  set  down  for  hearing. 

Month  means  calendar  month  ;  see  Acts  Interpretation  Act  1901,  sec.  22. 

1 5.  Ten  days  at  least  before  the  day  for  which  the  appeal  is  set 
down  for  hearing,  the  appellant  shall  leave  at  the  Chambers  of  each  of 
the  Justices  who  are  to  sit  on  the  hearing  of  the  appeal,  a  copy  of  the 
documents  transmitted  to  the  Principal  Registrar. 

16.  When  the  evidence  has  not  been  printed  in  the  Court 
below,  the  High  Court  or  a  Justice  may  order  the  whole  or  any  part 
thereof  to  be  printed  for  the  purposes  of  the  appeal.  Any  party 
printing  evidence  for  the  purpose  of  an  appeal  without  such  order  shall 
bear  the  costs  thereof,  unless  the  Court  otherwise  orders. 

Interlocutory  17.  An  interlocutory  judgment  or  order  from  which  there  has 

judKiuent  and  i  i         • 

orders  not         been  no  appeal  shall  not  operate  to  prevent  the  Court,  upon  heanng 

appealed  from  *^  '^  *  *  * 

noi  to  bar  relief,  an  appeal,  from  giving  such  decision  upon  the  appeal  as  is  just. 

Cf.,  E.  Or.  58, 

As  to  what  constitutes  an  interlocutory  order,  see  p.  145. 


Time. 

Cf..E.  Or.  58. 
r.  7. 


Papers  for 
Justices. 

Cf.,  E.  Or.  58, 
r.  11. 


Evidence  on 
appeals. 

Cf.,  E.  Or.  58, 
r.  12. 


Notes  of  ruling 
or  direction. 

Cf.,  E.  Or.  58, 
r  13. 


18.  If,  upon  the  hearing  of  an  appeal,  a  question  arises  as  to 
the  ruling  or  direction  of  a  judge  to  a  jury,  the  Court  shall  have  regard 
to  the  verified  notes  or  other  evidence,  and  to  such  other  materials  as 
the  Court  deems  expedient. 

See  note  to  and  sec.  i.,  r.  24,  supra. 
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19.  When  an  appeal  has  been  duly  instituted,  the  execution  of  pJJJ^ingg. 
the  judgment  appealed  from  shall  be  stayed  until  the  party  desiring  to 
prosecute  it  has  given  sufficient  security,  to  the  satisfaction  of  the 
Court  from  which  the  appeal  is  brought,  to  abide  the  decision  of  the 
High  Court  upon  the  hearing  of  the  appeal. 

As  to  stay  of  proceedings,  see  H.C.P.  Act,  sec.  38. 


APPENDIX. 


FORMS  OF  PROCEEDINGS. 

No.  I,— General  Form  of  IVrit  of  Summons. 

In  the  High  Court  of  Australia. 

Between  A.B.  [an  infant,  by  G.H.,  his  next  friend],  plaintiff, 

and 
CD.  and  E.F.,  DefendanU. 

Edward  thk  Seventh,  by  the  grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  and  of  the  British  Dominions  beyond  the  Seas,  King, 
Defender  of  the  Faith  : 

To  CD.  of  and  E.F.  of  : 

We  command  you  that  within  days  after  the  service  of  this 

writ  on  you  inclusive  of  the  day  of  such  service,  you  do  cause  an  appearance  to  be 
entered  for  you  in  Our  High  Court  of  Australia,  in  an  action  at  the  suit  of  A.B.  ; 
and  take  notice  that  in  default  of  your  so  doing  the  plaintiff  may  proceed  therein, 
and  judgment  may  be  given  in  your  absence. 

Witness :  Y.Z.,  Chief  Justice  of  Our  said  High  Court,  at  {Principal  Seat  of 
the  Court)  the  day  of  in  the  year  of  Our  Lord  One  thousand 

nine  hundred,and 

[L.S.] 

Memorandum  to  be  subscribed  on  the  writ. 

N.B. — This  writ  is  to  be  served  within  twelve  calendar  months  from  the 
date  thereof,  or,  if  renewed  within  six  calendar  months  from  the 
date  of  the  last  renewal,  including  the  day  of  such  date,  and  not 
afterwards. 

Appearance  [or  Appearances]  to  this  writ  may  be  entered  by  the 
defendant  [or  defendants]  either  personally  or  by  solicitor  at  the 
Principal  [or  District]  Registry  of  the  High  Court  at  (Registry  from 
which  writ  is  issued). 

Additional  memoraJidum  to  be  subscribed  on  writs  issued  from  District  Registries, 

If  any  defendant  neither  resides  nor  carries  on  business  in  the  State  of 
{State  in  which  District  Registry  is  nituated),  his  appearance  may,  at  his  option,  be 
entered  either  at  the  place  above  mentioned  or  at  the  Principal  Registry  of  the 
High  Court  at  {Principal  Seat  of  the  Court). 
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Indoraementa  to  be  made  on  the  writ  before  issue. 

The  plaintifiTs  claim  is,  <tc,  (state  briefly  the  nature  of  the  relief  claimed  in 
the  action.) 

This  writ  was  issued  by  the  plaintiff  in  person,  who  resides  at  ,  and 

whose  address  for  service  is  at  the  same  place  {or  at  ]  [or  This  writ  was 

issued  by  X.Y.,  of  ,  whose  address  for  service  is  at  , 

solicitor  for  the  plaintiff,  who  resides  at  ,  or  This  writ  was  issued 

by  V.W.,  of  ,  whose  address  for  service  is  ,  agent  for  X.Y., 

of  ,  solicitor  for  the  plaintiff,  who  resides  at  ]  (mention  tkt 

locality  and  aitvation  of  the  plaintiffs  residence  in  such  a  manner  as  to  enable  it  to 
be  easily  discovered.) 

Indorsement  to  be  made  on  the  lorit  after  service  thereof 
This  writ  was  served  by  me  on  the  defendant  at  on 

day,  the  day  of  ,  19    . 

Indorsed  the  day  of  ,19 

(Signed)        M.N. 
(Address) 

No.  2—  Writ  oj  Summons  in  actions  in  rem. 

In  the  High  Court  of  Australia. 

A.B.,  Plaintiff, 

against 

The  Ship  X 

[or  the  Ship  X  and  freight 

or  the  Ship  X,  her  cargo  and  freight 

or  (if  the  action  is  against  cargo  only)  The  cargo  ex  the  Ship  (state  the 

name  of  ship  on  board  of  which  the  cargo  is  or  lately  teas  laden) 
or  (if  the  action  is  against  the  proceeds  realized  by  the  sale  of  a  Ship  or 
cargo)  The  proceeds  of  the  Ship  X  (or  of  the  cargo  ex  the  Ship  X). 
or  Fifty  cases  of  Opium  (or  as  the  case  may  be). 
Edward  the  Seventh,  by  the  grace  of  God,  tfec. 
To  the  Owners  and  all  others  interested  in  the  Ship  X,  her  cargo  and 
freight  (or as  the  case  may  be,  describing  the  subject-matter  of  the  action): 
We  command  you,  <fec.  (as  in  Form  No.  1). 

(Memoranda  and  indorsetnents  as  in  Form  No.  1.) 
Note.^lf  the  action  is  by  the  Crown,  instead  of  the  plaintiffs  name  pfU 
'•Our    Sovereign  Lord    the    King,"    adding,    if  necessary,   "in    His  OflSce  of 
Admiralty." 

Xo,  3.  _  Writ  of  Service  beyond  the  Jurisdiction,  or  when  Notice  in  lieu  oJ  Service 
is  to  be  given  beyond  the  Juri^iction. 
[Title,  dbc,  as  in  Form  No.  L] 
Edward,  Ac. 

To  CD.,  of  : 

We  command  you  that  within  days  after  the  service  of  this 

writ  [or  notice  of  this  writ  [as  the  case  may  be]  on  you,  inclusive  of  the  day  of 
such  service,  you  do  cause  an  appearance  to  be  entered  for  you  in  Our  High  Court 
of  Australia,  in  an  action  at  the  suit  of  A.B. ;  and  take  notice,  that  in  default  of 
your  so  doing  the  plaintiff  may,  by  leave  of  the  Court  or  a  Justice,  proceed 
therein,  and  judgment  may  be  given  in  your  absence.     Witness,  <ic. 
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{Afemoranda  and  indorsements  as  in  Form  No.  1.) 
Further  indorsement  to  be  made  on  the  writ   before  the   istue   thereof,    or 
before  amendment  to  include  a  d^JendiM  to  be  served  beyond  the  Comm^ynwealth : — 

N.B. — This  writ  is  to  be  used  where  the  defendant  or  all  the 
defendants,  or  one  or  more  defendant  or  defendants,  is  or  are 
J.  to  be  served  beyond  the  Commonwealth  of  Australia.  When  the 
defendant  to  be  served  is  not  a  British  subject,  and  is  not  in 
British  dominions,  notice  of  the  writ,  and  not  the  writ  itself,  is 
to  be  served  upon  him. 

No.  4. — Notice  to  be  served  beyond  the  Jurisdiction  in  lieu  of  Writ. 

In  the  High  Court  of  Australia. 

Between  A.B.,  Plaintiff. 

and 
CD.  and  E.F.,  Defendants. 

To  E.F.,of 

Take  notice  that  A.B.,  of  ,  has  commenced  an  action  against  you, 

E.F.,  in  the  High  Court  of  Australia,  by  writ  of  that  Court  dated  the 
day  of  A.D.  19    ,  which  writ  is  indorsed  as  follows  [copy  in  full  the 

indorsements] :  and  you  are  required  within  days  after  the  receipt  of 

this  notice,  inclusive  of  the  day  of  such  receipt,  to  defend  the  said  action  by 
causing  an  appearance  to  be  entered  for  you  in  the  said  Court  to  the  said  action  ; 
and  in  default  of  your  so  doing  the  said  A.B.  may,  by  leave  of  the  Court  or  a 
Justice,  proceed  therein,  and  judfi^ent  may  be  given  in  your  absence. 

You  may  appear  to  the  said  writ  by  entering  an  appearance  personally  or 

by  your  solicitor  at  the  Principal  Registry  of  the  Court  at  {Principal  Seat  of  the 

Court)  [or,  your  option,  (if  the  writ  is  issued  from  a  District  Registry)  at  the  District 

Registry  of  the  Court  at  [place  of  District  Registry  from  which  writ  is  issued)]. 

(Signed)  A.B.,  of  &c. 

or 
X.Y.,  of  &c 

Solicitor  for  A.B. 
No.  ^.Special  Notice  under  Order  XIII. 
( To  be  added  after  indorsement  of  claim  on  writ. ) 
The  defendant  is  required  to  take  notice  that^  if  he  appears,  the  plaintiff 
intends  to  proceed  to  trial  without  pleadings. 

No.  Q.— General  Form  of  Entry  of  Appearance  by  Defendant. 
In  the  High  Court  of  Australia. 

{Title  as  in  torit  of  summons,  adding  after  the  natne  of  any  d^endant  who  is 
an  infant,  **  by  G.H.,  his  guardian  ad  litem,") 

Enter  an  appearance  in  this  action  for  the  defendant  CD. 
[The  said  defendant  requires  {or  does  not  require)  a  statement  of  claim 
to  be  delivered.] 


Dated,  c(?c. 


CD.,  defendant  in  person 
[or  Y.Z.,  Solicitor  for  the  Defendant  CD.] 


The  address  of  CD.  is 

His  address  for  service  is 

[or  The  place  of  business  of  Y.Z.  is 

His  address  for  service  is  .] 
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No.  7. — Entry  of  Conditional  Appearance, 
{Tide,  <fec.,  08  in  Form  No.  1.) 
Enter  a  conditional  appearance  in  this  action  for  the  defendant  CD.,  who 
denies  the  juriadiotion  of  the  Court  to  entertain  the  action  against  him  without 
his  consent  [or  denies  that  he  is  a  partner  in  the  defendant  firm]. 
Dated,  drc. 
{Signature  and  memoranda  as  in  Form  No.  1,  omitting  reference  to  statemmU 

of  claim. ) 

No.  8. — Affidavit  for  Entry  of  Appearance  as  Otiardian. 

{Title  f  ibCt  as  in  writ  of  summons  or  originating  proceeding.) 

I,  Y.Z.,  of  ,  solicitor,  make  oath  and  say  as  follows  : — 

G.H.  of  {state  residence  and  description),  is  a  fit  and  proper  person  to  act  as 
guardian  ad  litem  of  the  above-named  infant  defendant,  and  has  no  interest  in  the 
matters  in  question  in  this  cause  adverse  to  that  of  the  said  infant,  and  the  oonseDi 
of  the  said  G.H.  to  act  as  such  guardian  is  hereto  annexed  marked  with  the 
letter  A. 

Signed  and  sworn,  <Src. 

Note. — To  this  affidavit  must  be  annexed  the  document  signed  by  the  guardian 
in  testimony  of  his  consent  to  act,  which  may  be  in  the  foUoxoing  jorm:-^ 

I,  G.U.,  of  {state  residence  and  description),  consent  to  act  as  guardian  ad 

litem  of  CD.,  an  infant  defendant  in  this  cause,  and  I  authorize  Mr.  Y.Z.,  of,  dtc, 

solicitor,  to  defend  this  cause  as  solicitor  for  me  as  such  guardian. 

G  H. 
Witness  X.Y. 

No.  9.—0eneral  Form  of  Notice  of  Appearance  by  Defendant. 

{Title,  iSec,  as  in  writ  of  Summons.) 

Take  notice  that  I  have  this  day  entered  an  appearance  in  this  action  at  the 
Principal  [or  District]  Registry  of  the  High  Court  of  Australia  at  [for 

the  defendant  CD.] 

I  require  [or  do  not  require]  [or  The  said  defendant  requires  {or  does  not 
require)]  a  statement  of  claim  to  be  delivered. 

CD.,  defendant  in  person 
[or  Y.Z.,  Solicitor  for  the  Defendant  CD.]. 

The  address  of  CD.  is 

His  address  for  service  is 

[or  The  place  of  business  of  Y.Z.  is 

His  address  for  service  is  .  ] 

In  the  case  of  a  conditional  appearance  insert  the  word  "  conditional "  bff&n 
**  appearance." 
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HIGH  COURT  OF  AUSTRALIA. 


RULE  OF  COURT. 

As  of  Tuesday,  the  sixth  day  of  October,  A.D.  1903. 
It  is  ordered  as  follows  : — 

The  Fees  and  Percentages  to  be  taken  in  the  several  Offices  of  the 
High  Court  of  Australia  by  the  several  officers  thereof  shall  be  as 
set  forth  in  the  following  Schedule,  that  is  to  say  : — 

THE  SCHEDULK 

SCALE  OF  FEES. 

I. —  To  BE   TAKEN  IN  THE  REGISTRIES. 

Summonses f    Writs,  and  Commlssio^is, 

On  sealing  a  writ  of  summons  for  commencement  of  an  action 

On  sealing  a  concurrent  writ  of  summons  for  commencement 
of  an  action  ..... 

On  sealing  a  writ  of  subpoena  for  not  more  than  three  persons 

For  every  additional  person  named  in  the  subpoena 

On  sealing  any  writ  of  execution  .  .  .         . 

On  sealing  writ  of  mandamus,  certiorari,  habeas  corpus,  or 
prohibition  .  .  .  .         . 

On  sealing  writ  of  assistance      .  .  ... 

On  sealing  writ  of  inquiry  .  .  ... 

On  sealing  any  other  writ  ..... 

On  sealing  a  renewed  or  amended  writ  of  summons 

On  sealing  any  originating  summons     .  .  .         . 

On  sealing  summons  for  directions  under  Order  XII.   . 

On  sealing  any  other  summons  .  .  .         . 

On  sealing  any  commission  issued  by  authority  of  the  Court 
or  a  Justice  whether  under  the  authority  of  a  Statute  or 
of  Rules  of  Court  .  .  .    -     . 

On  sealing  any  document  issued  from  the  Court  for  use  beyond 
the  jurisdiction  of  the  Court,  not  being  a  writ  or  other 
document  for  service  on  a  party  to  a  cause  or  matter     . 


£ 
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xT  d. 

On  sealing  any  other  document  with  the  seal  of  the  Court    .     0  10    0 
The  above  fees  include  the  filing:  of  all  copies  or 
praecipes  or  other  documents  required  to  be  filed  on  the 
sealing  or  issuing  of  the  above  documents. 

Appearances, 

On  entering  an  appearance,  for  each  person       .  .         .026 

If  by  a  corporation  or  joint  stock  company  or  a  company 

incorporated  by  Statute  or  Royal  Charter  .         .     0  10    0 

Copies, 

For  an  office  copy  of  any  record  of  tjjie  Court,  or  of  any 
document  filed  in  the  Registry,  if  in  the  English  language 
for  every  folio         .  .  .  .  ..00?:^ 

If  in  a  foreign  language,  the  actual  cost  of  making  and 
examining  same,  and  in  addition  for  marking  and 
sealing  same  as  an  office  copy         .  .  .         .026 

For  an  office  copy  of  a  plan,  map,  section,  drawing,  photograph, 
or  diagram,  the  actual  cost  of  making  and  examining 
same,  and  in  addition  for  marking  and  sealing  same  as 
an  office  copy  .  .  .  .  ..026 

Attendatices. 

On  an  application,  with  or  without  a  subpoena,  for  any  officer 
not  being  the  Associate  of  the  Justice  presiding  at  the 
Court,  to  attend  with  any  record  or  document  at  any 
Court  or  place  out  of  the  Court  building,  in  addition  to 
the  just  charges  and  expenses  of  the  officer  for  each  day 
or  part  of  a  day  he  shall  necessarily  be  absent  from  his 
office 10    0 

The  officer  may  require  a  deposit  on  account  of  any 
further  fees,  charges,  or  expenses  which  may  probably 
become  payable  beyond  the  amount  paid  for  fees,  charges, 
and  expenses  on  the  application,  and  the  officer  or  his  clerk 
taking  such  deposit  shall  thereupon  make  a  memorandum 
thereof  on  the  application. 

The  officer  may  also  require  an  undertaking  in 
writing  to  pay  any  further  fees,  charges,  and  expenses 
which  may  become  payable  beyond  the  amounts  so  paid 
and  deposited. 

Securities, 
On  making  appointment  to  inquire  into  sufficiency  of  sureties     0     1    0 
On  attesting  execution  of  instrument  of  security  under  Order 
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XXV,  whether  by  one  or  more  sureties,  and  whether    £,    a,    d. 
entered  into  by  all  at  one  time  or  not         .  .         .     0  10     0 

On  inquiring  as  to  sureties  under  Order  XX  V,  and  indorsing 

approval  on  instrument  of  security  .  .  .         .050 

On  vacating  a  recognisance        .  .  .  .         .     0  10     0 

Filing, 

On  filing  a  special  case  .  .  .  .  ..100 

On  filing  special  case,  being  an  appeal  from  an  inferior  Court    0  10     0 

On  filing  an  instrument  of  security  under  Order  XXV         .050 

On  filing  a  copy  of  a  notice  of  motion  originating  a  cause  or 

matter         .  .  .  .  .  .         .     0  10     0 

On  filing  a  petition  originating  a  cause  or  matter,  including 
the  sealing  of  the  indorsement  of  time  appointed  for 
hearing  on  all  copies  of  the  petition  intended  for  service     0  10     0 

On  filing  any  other  petition       .  .  .  ..050 

On  filing  any   pleading    or  other  document  required   to  be 

delivered,  when  no  appearance  entered       .  .         .026 

On  filing  a  notice  of  change  of  solicitor  .  .         .026 

On  filing,  unless  otherwise  provided,  an  affidavit,  deposition 
or  set  of  depositions,  including  any  annexures  to  any 
such  affidavit  or  deposition  .  .  .026 

On  filing  exhibits  referred  to  in  an  affidavit  or  deposition  and 
not  annexed  thereto,  and  required  to  be  filed,  for  each 
exhibit        .  .  .  .  .  ..010 

But  not  to  exceed       .  .  .  ..050 

On  filing  a  writ  gf  execution  with  return  .         .026 

On  filing  a  preliminary  Act  in  actions  for  damage  by  collision     0     5     0 

On  depositing  in  any  cause  or  matter  any  documents  ordered 
to  be  deposited  for  safe  custody  or  to  be  impounded,  for 
each  document        .  .  .  .  ..010 

On  a  receipt  for  any  document  or  documents  to  which  the  last 

fee  applies  when  delivered  out        .  .  ..010 

On  filing  a  notice  of  discontinuance  of  an  action  or  withdrawal 
of  part  of  a  cause  of  action  by  a  plaintiif  or  a  counter- 
claiming  defendant  .  .  ..026 

On  filing  a  consent  in  writing  signed  by  the  parties  with- 
drawing a  cause  which  has  been  entered  for  trial  .         .026 

On  filing  a  copy  of  the  pleadings  and  issues  or  such  other 
proceedings  as  show  the  questions  for  trial  by  the  party 
entering  the  trial  .  .  .  .  ..026 

On  filing  a  written  request  to  set  down  a  cause  or  matter  for 

further  consideration  .  .  ..050 
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On  filing  a  written  authority  to  use  a  person's  name  as  next    £    s.  d. 

friend  .  .  .  .  .  ..026 

On  filing  a  disclaimer  of  office  by  defendant  under  Order  XLI     0     5    0 
On  filing  notice  under  Queensland  Justices  Act  .         .050 

On  filing  a  bill  of  costs  for  taxation       .  .  .         .026 

On  filing  a   certificate  of  an  examiner  of  refusal  of  a  witness 

to  attend  or  to  be  sworn     .  .  .  ..026 

On  an  examiner  filing  a  question  to  which  a  witness  objects, 

together  with  the  objection  .  .  .         .026 

On  filing  a  copy  of  notice  of  motion  instituting  an  appeal  .050 
On  filing  any  document  in  respect  of  which  no  other  fee  is 

provided     .  .  .  .  .  ..010 

Payment  into  Court. 

On  payment  of  money  into  Court  .  .  .         .050 

Certijicates. 

For  a  certificate  of  an  associate  of  the  result  of  trial     .         .10    0 
For  a  ceHificate  of  tajcing  officer  of  result  of  taxation  of  bill 

of  costs       .  .  .  .  ..026 

For  a  certificate  of  the  Registrar  of  the  result  of  any  pro- 
ceeding before  him  .  .  .  ..050 

Searches, 
On  a  search  for  appearance         .  .  .  ..010 

Unless  otherwise  expressly  provided  by  any  Act  of  Parliament, 
Rules  of  Court,  or  this  Schedule,  on  a  search  in  any 
register  kept  in  the  Registry,  or  on  searching  an  index  or 
calendar  to  the  files  or  bundles  of  documents  filed,  and 
inspecting  the  documents,  for  every  hour  or  part  of  an 
hour  occupied  .  .  .  .  ..026 

Not  to  exceed  per  day  .  .  .         .     0  10    0 

Provided  that  if  a  search  is    made  in  more  than 
one  register  an  additional  search  fee  shall  be  charged  for 
every  register  beyond  the  first. 
Inspecting  any  documents  deposited  pursuant  to  an  order  for 

safe  custody  or  impounded  .  .  .         .026 

ExamincUion  of  Witnesses, 

On  obtaining  appointment  for  examination  of  a  witness. before 

an  officer  of  the  Court        .  .  .  ..050 

In  respect  of  every  witness  sworn  and  examined  by  an  officer 
of  the  Court  in  his  office,  unless  otherwise  provided, 
including  oath,  for  each  hour  or  part  of  an  hour    .         .     0  10    0 


Digitized  by  VjOOQIC 


COSTS.  441 

For  an  examination  of  witnesses  by  any  such  officer  away  from    £    8,    d. 

the  office,  in  addition  to  reasonable  travelling  and  other 

expenses,  per  day  or  part  of  a  day  .  .         .300 

The  officer  may  require  a  deposit  on  account  of  fees 

and  expenses  which  may  probably  become  payable  beyond 

any  amount  paid  for  fees  and  expenses  upon  the  exam- 
ination ;  and  the  officer  or  his  clerk  taking  such  deposit 

shall  thereupon  make  a  memorandum  thereof  and  deliver 

the  same  to  the  party  making  the  deposit. 

The    officer  may  also  require   an  undertaking  in 

writing  to  pay  any  further  fees  and  expenses  which  may 

become  payable  beyond  the  amount  so  paid  and  deposited. 
On  examination  of  witnesses  by  persons  other  than 

officers  of  the  Court  (these  fees  to  be  retained  by  examiner 

for  his  own  use). 
Upon  giving  an  appointment  to  take  an  examination    .         .050 
Or,  if  evidence  taken  on  commission,  for  giving  such  appoint- 
ment, to  each  commissioner  who  acts  at  the  examination     0     5     0 
If  the  time  occupied  in  an  examination  is  less  than  three  hours     3     0     0 
If  the  time  occupied  in  an  examination  is  more  than  three 

hours,  for  each  day  or  part  of  a  day  .  .         .500 

When  evidence   is  taken  on  commission,  the  two 

preceding  fees  shall  be  paid  to  each  commissioner  who 

acts  at  the  examination. 

On  a  request  to  examine  witnesses  abroad,  such  fee 

shall  be  payable  to  the  examiner  as  is  prescribed  by  the 

laws  of  the  country  where  the  examination  is  to  take 

place,  and  shall  be  paid  to  the  Registrar  to  be  transmitted 

with  the  request. 

The  term  "  officer  of  the  Court "  does  not  include  an 

Associate. 

Hearhig. 

On  setting  down  an  appeal  to  the  Full  Court  from  a  judgment 

of  the  Supreme  Court  of  a  State  or  of  a  Judge  of  the 

Supreme  Court  of  a  State   .  .  .  ..200 

If  from  an  order  made  in  Chambers        .  ,.100 

On  setting  down  an  appeal  from  an  inferior  Court  to  the  Full 

Court,  whether  by  special  case  or  otherwise  .         .10     0 

On  entering  a  special  case  or  demurrer  for  argument,  either 

before  a  single  Judge  or  before  the  Full  Court,  in  the  first 

instance,  including  in  the  latter  case,  when  necessaiy,  the 
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filing  of  the  memorandum  requiring  same  to  be  entered 
before  the  Full  Court  ..... 

On  filing  like  memorandum  of  another  party 

On  entering  an  action  for  trial  before  a  Justice,  with  or  without 
a  jury  in  addition  to  the  fees,  if  any,  payable  in  respect 
of  the  Jury  .  .  .  .  .         . 

On  entering  an  election  petition  for  trial 

On  hearing  an  action  on  motion  for  judgment     . 

On  hearing  any  cause  or  matter  set  down  for  further  considera- 
tion .  .  .  .  .         •     0  10    0 

On  hearing  any  cause  or  matter  commenced  by  motion  on 

notice  or  by  petition,  except  when  otherwise  provided     .10     0 

On  hearing  any  other  petition  in  Court  .  .         .050 

On  setting  down  an  appeal  from  Justices  .  .         .     0  10    0 

Drawing  up  and  entering  JudgmerUa  and  Orders, 

If  made  in  Court  on  the  original  hearing  or  hearing  on  further 
consideration  of  a  cause,  or  on  the  hearing  of  a  special 
case  or  petition,  or  on  application  to  the  Full  Court, 
unless  otherwise  provided  .  .  .         .10    0 

If  a  judgment  without  hearing,  or  by  consent  .  .         .     0  10    0 

If  a  judgment  under  Order  XXIII,  Rule  7  or  Rule  8,  or 

Order  XXVII,  Rule  3,  or  Order  XXVIII,  Rule  2        .     0  10    0 

Any  other  order  whether  made  in  Court  or  at  Chambers       .050 
The  above  fees  include  filing  the  duplicate  original. 

Taxation  of  Costs, 

For  taxing  a  bill  of  costs  when  the  amount  allowed  does  not 

exceed  £10  .  .  .  .  ..020 

When  the  amount  exceeds  £10,  for  every  £b  allowed  or  a 

fraction  thereof      .  .  .  .  ..006 

These  fees,  except  where  otherwise  provided,  shall 
be  taken  on  signing  the  certificate  or  on  the  allowance 
of  the  bill  of  costs  as  taxed,  but  the  fees  shall  be  due  and 
payable,  if  no  certificate  or  allocatur  is  required,  on  the 
amount  of  the  bill  as  taxed,  or  on  the  amount  of  such  part 
thereof  as  may  be  taxed,  and  the  solicitor,  or  party  suing 
in  person,  shall  in  such  case  pay  the  proper  sum,  the 
amount  whereof  shall  be  fixed  by  the  taxing  officer. 

The  taxing  officer  may  require  a  deposit  on  account 
of  fees  before  taxation,  not  exceeding  the  fees  on  the  full 
amount  of  the  costs  as  submitted  for  taxation,  and  the 
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officer  on  taking  such  deposit  shall  make  a  memorandum    £    8.    d. 
thereof  on  the  bill  of  costs. 

Miscellaiuous. 

On  a  fiat  of  a  Justice     .  .  .  .  ..050 

On  a  party  attending  before  a  Judge  signifying  his  consent 
to  a  consent  order  being  drawn,  to  enter  judgment  against 
him  .  .  .  .  .  ..050 

On  enteriug  a  satisfaction  of  judgment .  .  .         .050 

II. — To  BE  TAKEN  IN  THE  MaRSHAL's  OFFICES. 

The  same  fees  are  to  be  taken  as  by  the  practice  of  the 
Supreme  Court  of  the  State  in  which  the  proceeding  is 
taken  or  the  act  is  done  or  authorized  and  required  to  be 
taken  by  the  Sheriff  in  respect  of  a  like  proceeding  or  act 
in  a  cause  pending  in  that  Court. 

A  deposit  on  account  of  the  fees  applicable  to  any  proceeding 
or  act  may  be  required  before  such  proceeding  is  com- 
menced or  act  done,  or  at  any  time  during  the  course 
thereof,  and  a  memorandum  of  the  amount  deposited 
shall  be  delivered  to  the  party  making  the  deposit. 

In  case  of  dispute  as  to  any  of  the  charges  the  amount  is  to  be 
taxed  by  the  taxing  officer  without  fees. 

S.  W.  GRIFFITH,  C.J. 
(L.S.)  EDMUND  BARTON,  J. 

R.  E.  O'CONNOR,  J. 

Gordon  H.  Castle,  Principal  Registrar. 
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HIGH  COURT  OF  AUSTRALIA. 


RULES  OF  COURT. 

As  of  Monday  the  twelfth  day  of  October  a.d.  1903.  It  is  ordered 
as  follows : — 

1.  The  following  Rule  shall  stand  as  part  of  Order  IX.  of  the  Rulbs 
OP  Court  (Original  Jurisdiction)  in  the  Schedule  to  the  High  Court 
Procedure  Act  1903  :— 

Appearance  at  g^,  jf  a  defendant,  being  entitled  to  enter  his  appearance  either 

notffi?by*  ^  ^^^  District  Registry  or  at  the  principal  Registry,  elects  to  enter 

teicKraph  to  |^  ^^  ^^^  Principal  Registry,  the  Principal  Registrar  shall  on  the 

oertafncases.  Same  day,  at  the   cost  of  the    defendant,  notify  to  the  District 

Registrar  by  telegraph  that  the  appearance  has  been  entered. 

2.  The  Appeal  Rules  in  the  Schedule  to  the  said  Act  shall  be 
amended  as  follows  : — 

(1)  The  following  Rule  shall  stand  as  part  of  Section  1  of  the  said 
Appeal  Rules : — 

Place  for  hearing  |  j^.  Unless  otherwise  directed  by  the  Court  or  a  Justice,  appeals 

shall  be  heard  at  the  seat  of  government  of  the  State  in  a  Registry 
whereof  the  cause  is  pending.  Tlie  Court  or  a  Justice  may  direct 
that  any  appeal  shall  be  heard  at  the  seat  of  government  of  some 
other  State. 

(2)  In  Rule  6  of  the  said  Section  1  the  words  "  within  four  days 
if  the  application  was  made  at  the  Principal  Seat  of  the  Court  and  in 
any  other  case"  shall  be  omitted. 

(3)  Rule  1 3  of  the  said  Section  I.  shall  be  repealed,  and  the  following 
Rule  shall  be  substituted  for  it : — 

Transmission  of  J  3^  When  the  appeal  is  directed  to  be  heard  at  a  place  other 

documents.  *-^  *^ 

than  that  in  which  the  Registry  in  which  the  cause  is  pending 
is  situated  the  Registrar  of  the  last-mentioned  Registry  shall 
transmit  to  the  Registrar  of  the  Registry  situated  at  the  place  at 
which  the  appeal  is  to  be  heard  all  such  documents  as  may  be 
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necessary  for  the  hearing  of  the  appeal.  After  the  appeal  has  been 
disposed  of,  they  shall  be  returned  to  the  Registry  in  which  the 
cause  is  pending. 

(4)  the  following  Rule  shall  stand  as  part  of  Section  II.  of  the  said 
Appeal  Rules : — 

1a.  Unless  otherwise  directed  by  the  Court  or  a  Justice  such  a^^'g'**^""*^ 
appeals  and  applications  shall  be  heard  at  the  seat  of  government 
of  the  State.     The  Court  or  a  Justice  may  direct  that  any  such 
appeal  or  application  shall  be  heard  at  the  seat  of  government  of 
some  other  State. 

(5)  Rules  2  and  3  of  the  said  Section  II.  shall  be  repealed,  and 
the  following  Rules  shall  be  substituted  for  them  : — 

2.  A  copy  of  the  notice  of  appeal,  or  notice  of  motion  for  a  Notice  of  appeal 

^"^  ^^       '  tobcnieiin 

new  trial,  or  to  set  aside  the  verdict,  finding,  or  judgment,  shall  be  supreme  and 
filed  in  the  Supreme  Court,  and  a  copy  shall  also  be  filed  in  the 
Registry  of  the  High  Court  situated  at  the  seat  of  government  of 
the  State ;  and  the  appeal  shall  not  be  deemed  to  be  duly  instituted 
until  these  copies  have  been  filed. 

3.  The  proper  officer  of  the  Supreme  Court  shall  deliver  to  the  Deiiveo-  and 

^      '■  *  transmission  of 

Registrar  of  the  last-mentioned  Registry  of  the  High  Court  such  documents, 
documents  as  are  necessary  for  the  hearing  of  the  appeal ;  and  that 
Registrar,  if  the  appeal  is  not  to  be  heard  in  the  State,  shall  transmit 
them  to  the  Registrar  of  the  Registry  of  the  High  Court  situated 
tit  the  place  where  the  appeal  is  to  be  heard. 

After  the  appeal  or  motion  has  been  disposed  of,  the  documents 
shall  be  returned  to  the  proper  officer  of  the  Supreme  Court  by  or 
through  the  Registrar  of  the  Registry  in  the  State,  as  the  case  may 
be. 

(6)  The  following  Rules  shall  stand  as  part  of  Section  IV.  of  the 
said  Appeal  Rules  : — 

1a.  Unless  otherwise  directed  by  the  Court  or  a  Justice  appeals  |^^*^^^'*^**""^ 
shall  be  heard  at  the  the  seat  of  government  of  the  State  from  a 
Court  whereof  the  appeal  is  brought.     The  Court  or  a  Justice  may 
direct  that  any  appeal  shall  be  heard  at  the  seat  of  government 
of  some  other  State. 

10b.  Security  may  be  given  either  by  payment  of  money  into  Form  of  security. 
Court   or    by    bond    with    sureties    to  the    satisfaction  of   the 
Prothonotary,   Master,  Registrar,   or  other  proper  officer  of  the 
Supreme  Court. 
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(7)  Rule  11  of  the  said  Section  IV.  shall  be  repealed,  and  the  fol- 
lowing Rule  shall  be  substituted  for  it : — 

Transmission  of  H.  If  the  securitv  is  i(iven  within  the  prescribed  time,  the 

documents.  J  »  r  » 

proper  officer  of  the  Court  from  which  the  appeal  is  brought  shall 
forthwith  transmit  to  the  Registrar  of  the  Registry  of  the  High 
Court  at  the  seat  of  government  of  the  State  a  certified  copy  of  all 
such  documents  as  are  required  for  the  hearing  of  the  appeal ;  and, 
if  the  appeal  is  directed  to  be  heard  elsewhere  than  in  the  State, 
the  Registrar  shall  transmit  them  to  the  Registrar  of  the  Registry 
situated  in  the  place  where  the  appeal  is  to  be  heard. 

A  statement  of  the  reasons  of  the  Court  for  the  decision  shall, 
if  practicable,  be  included  in  the  documents  so  transmitted. 

After  the  appeal  has  been  disposed  of  they  shall,  if  they  have 
been  received  from  another  Registry,  be  returned  to  the  Registry 
from  which  they  were  so  received. 

Setting  down  (8)  Rule  12  of  the  said  Section  IV.  shall  be  repealed,  and  the  fol- 

appeal  for  ^    '  '^ 

hearintf.  lowing  Rule  shall  be  substituted  for  it : — 

12.  The  appeal  shall  be  set  down  for  hearing  at  a  sitting  of  the 
High  Court  appointed  for  hearing  appeals  at  the  place  at  which  it 
is  to  be  heard.  It  shall  be  set  down  for  the  first  such  sitting 
appointed  to  be  held  after  the  expiration  of  two  months  from  the 
due  institution  of  the  appeal,  unless  the  respondent  consents  to  its 
being  heard  at  an  earlier  sitting. 

If  the  appellant  does  not  set  down  the  appeal  for  hearing  at 
that  sitting,  and,  three  weeks  at  least  before  the  day  appointed  for 
holding  the  sitting,  give  notice  to  the  respondent  that  he  has  done 
so,  unless  the  respondent  consents  to  t^ike  shorter  notice,  the 
respondent,  or  any  respondent  if  more  than  one,  may  apply  to  a 
Full  Court,  at  any  place  at  which  it  may  be  sitting,  by  motion  upon 
notice  for  an  order  dismissing  the  appeal  for  want  of  prosecution. 

Amount  of  cosu  3.  The  fees  payable  to  barristers  and  solicitors  in  respect  of  business 

transacted  by  them  in  the  High  Court  or  the  offices  thereof  shall,  unless 
otherwise  ordered,  be  taxed,  allowed,  and  certified  by  the  Registrar  or  a 
Deputy  Registrar  or  some  other  officer  duly  appointed  for  the  purpose, 
and  shall  be  allowed  in  accordance,  as  nearly  as  may  be,  with  the  scale 
of  costs  applicable,  under  the  practice  of  the  Supreme  Court  of  the  State 
in  which  the  business  is  transacted,  to  business  of  an  analogous  nature 
transacted  in  that  Supreme  Court  or  the  offices  thereof. 
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4.  Every  taxation  of  costs  shall  be  subject  to  review  by  a  Justice.  Review  of 

5.  Registrars  and  Commissioners  for  Affidavits  shall  be  entitled  to  Commissioner's 

f        .  tees- 

receive  and  retain  for  their  own  use  fees  at  the  rates  following,  that  is 

to  say: — 

For  each  oath  or  affirmation  . 

If  not  at  Registry  or  Commissioner's  office 
Or,  if  above  1  mile  from  Registry  or  Commis- 
sioners office,  over  and  above  travelling  expenses     110 

For  marking  each  sheet  of  an  affidavit  or  affirmation 
or  of  an  annexure  .  .  .         . 

For  signing  each  certificate  to  an  exhibit 

For  attesting  instrument  of  security,  for  each  surety 

S.  W.  GRIFFITH,  C.J. 
(L  s.)  .   EDMUND  BARTON,  J. 

R.  E.  O'CONNOR,  J. 

Gordon  H.  Castle,  Principal  Registi-ar. 


0 

1     0 

0 

1     0 

0 

5     0 

Digitized  by  VjOOQIC 


[448] 


THE  COURT  OF  DISPUTED  RETURNS. 

[Commonwealth  Electoral  Act  1902.] 


Method  of  dis- 
puting elections. 


The  Court  of 
Disputed  Re- 
turns. 


Reauisitet  of 
petition. 


Part  XVI. — Court  of  Disputed  Returns. 

192.  Tlie  validity  of  any  election  or  return  may  be  disputed 
by  petition  addressed  to  the  Court  of  Disputed  Returns  and  not 
otherwise. 

193.  (I)  The  High  Court  shall  be  the  Court  of  Disputed 
Returns,  and  shall  have  jurisdiction  either  to  try  the  petition  or  to 
refer  it  for  trial  to  the  Supreme  Court  of  the  State  in  which  the 
election  was  held  or  return  made. 

(2)  When  a  petition  has  been  so  refeiTed  for  trial  to  the  Supreme 
Court  of  a  State,  that  Court  shall  have  jui-isdiction  to  try  the  petition, 
and  shall  in  respect  of  the  petition  be  and  have  all  the  powers  and  func- 
tions of  the  Court  of  Disputed  Returns. 

(3)  Until  the  establishment  of  the  High  Court,  the  Supreme  Court 
of  each  State  shall  be  the  Court  of  Disputed  Returns  in  respect  of 
elections  held  or  returns  made  in  that  State ;  and  the  provisions  of 
this  Act  with  respect  to  the  filing  of  petitions,  the  deposit  of  security, 
and  the  duties  of  the  Registrar,  shall  be  read  as  if  the  Supreme  Court 
of  the  State,  or  the  offices  or  Registrar,  Master,  or  Prothonotary  thereof, 
were  substituted  therein  for  the  High  Court  or  a  Registry  or  Registrar 
thereof  respectively. 

(4)  Tlie  jurisdiction  of  the  High  Court  or  of  the  Supreme  Court 
of  a  State  sitting  as  a  Court  of  Disputed  Returns,  or  in  the  exercise  of 
powers  conferred  by  this  section,  may  be  exercised  by  a  single  Justice 
or  Judge.  * 

19i.  Every  petition  disputing  an  election  or  return  in  this  part  of 
this  Act  called  the  petition  shall — 

(a)     Set  out  the  facts  relied   on  to  invalidate  the  election  or 
return  : 
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(6)  Contain  a  prayer  asking  for  the  relief  the  petitioner  claims 
to  be  entitled  to  : 

(c)  Be  signed  by  a  candidate  at  the  election  in  dispute  or  by  a 

person  who  was  qualified  to  vote  thereat : 

(d)  Be  attested  by  two  witnesses  whose  occupations   and  ad- 

dresses are  stated  : 

(e)  Be  filed  in  the  Principal  Registry  of  the  High  Court  or  in 

the  District  Registry  of  that  Court  in  the  capital  city  of 
the  State  in  which  the  election  was  held  within  forty 
days  after  the  return  of  the  writ. 

Facts  relied  on.— Only  such  facts  as  are  within  the  jurisdiction  of  the 
Court  to  deal  with  should  be  stated  in  the  petition.  Irrelevant  matters  and  the 
allegation  of  illegal  practices  or  irregularities  outside  the  jurisdiction  of  the  Court 
may  be  struck  out  on  summons  in  Chambers.  In  the  Denison  Election  Petition, 
Cameron  v.  Fysh,  (April  18,  1904),  1  C.L.R. 

198.  At  the  time  of  filing  the  petition  the  petitioner  shall  deposit  Deposit  as  m- 

.i,T>..i-rk.  rA''Tk«  /I  Tx  curity  for  costs. 

With  the  Principal  Registrar  or  District  Registrar  (as  the  case  may  be) 
of  the  High  Court  the  sum  of  Fifty  pounds  as  secuiity  for  costs. 

196.  No  proceedings  shall  be  had  on  the  petition  unless  the  re-  No  proceedinKs 

r  o  r  unless  requisites 

quirements  of  the  preceding  sections  are  complied  with.  complied  with. 

197.  The  Court  of  Disputed  Returns  shall  sit  as  an  open  Court  Powers  of  Court 
and  its  powers  shall  include  the  following  : — 

(i.)  To  Adjourn : 

(ii.)  To  compel  the  attendance  of  witnesses  and  the  production 
of  documents  : 

(in.)  To  examine  witnesses  on  oath  : 

(iv.)  To  declare  that  any  person  who  was  returned  as  elected 
was  not  duly  elected  : 

(v.)  To   declare   any   candidate    duly   elected   who   was   not 
returned  as  elected : 

(vi.)  To  declare  any  election  absolutely  void  : 

(VII.)  To  dismiss  or  uphold  the  petition  in  whole  or  in  part : 

(viii.)  To  award  costs. 

(ix.)  To  punish  any  contempt  of  its  authority  by  fine  or  im- 
prisonment. 

Void. — In  the  Melbourne  Election  Petition,  Moloney  v.  McEtzcham,  1 
C.L.R.,  77,  the  sitting  member's  majority  was  lost  through  the  rejection  of  a 
number  of  informal  postal  votes  which  were  in  his  favor.     These  votes  were  lost 
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through  informalities  arising  from  erroneous  instructions  issued  by  an  electoral 
officer  in  the  employment  of  the  Commonwealth.  JBTe/rf,  per  Griffith,  C.J. : — If  a 
number  of  electors  lost  the  franchise  through  the  mistake  of  the  officer,  it  is  a 
ground  for  voiding  the  election.  If  an  elector  lost  his  vote  by  bis  own  error,  it 
was  his  misfortune  and  that  of  the  candidate  for  whom  he  intended  to  vote.  So 
held  also  in  the  Riverina  Election  Petition,  Chanter  v.  Blackwood^  1  C.L.R.,  122L 

In  the  Riverina  Election  Petition  the  Full  Court  held  that  the  Court  of 
Disputed  Returns  had  no  jurisdiction  under  the  Statute  to  avoid  an  election  on 
the  ground  that  one  of  the  candidates  had  by  himself  or  agent  been  guilty  of  an 
illegal  practice  unless  there  was  reasonable  ground  for  believing  that  the  result  of 
the  election  may  have  been  affected  by  such  illegal  practice  ;  Chanter  v.  Blackuyood^ 
1  C.L.R.,  39. 

Costs. — In  the  Riverina  Election  Petition,  Chanter  v.  Blachhood,  1  C.LR, 
121,  the  petitioner,  being  successful,  applied  for  costs  on  the  higher  scale. 
Griffiths,  C.  J.,  said  :— Claiming  a  seat  in  the  Federal  Parliament  involves  a  ques- 
tion of  as  great  importance  as  could  possibly  be  raised.  As  to  the  miitter  of 
difficulty,  the  trouble  had  to  a  great  extent  arisen  from  the  framing  of  the  Act 
and  from  the  action  of  the  officers  of  the  Federal  Government  in  arranging  for  the 
elecion.  It  would  be  hard  to  make  the  respondent  pay  any  more  bj-  reason  of 
those  mistakes.  Under  these  circumstances  he  made  an  order  for  the  taxation  of 
petitioner's  costs  according  to  the  ordinary  Supreme  Court  scale  for  the  issues 
upon  which  he  had  succeeded  in  upsetting  the  election. 

198.  The  Court  shall  inquire  whether  or  not  the  petition  is  duly 
signed,  and  so  far  as  Rolls  and  voting  are  concerned  may  inquire  into 
the  identity  of  persons  and  whether  their  votes  were  improperly  admitt^ 
or  rejected,  assuming  the  Roll  to  be  correct  ;  but  the  Court  shall  not 
inquire  into  the  correctness  of  any  Roll. 

Keai  Justice  to  199-  The  Court  shall  be  guided  by   the  substantial  merits   and 

w  A  1899  No.  o*^^  conscience  of  each  case  without  regard  to  legal  forms  or  techni- 
20, ».  149.  calities,  or  whether  the  evidence  before  it  is   in  accordance  with  the 

law  of  evidence  or  not. 

See  as  to  this  section,  In  re  Cambooya  Election  Petition^  9  Q.L.J.,  341; 
ChanUr  v.  Blackwood j  1  C.L.R.,  39. 

Immaterial  200.  No  election  shall  be  avoided  on  account  of  any  delay  in  the 

vitiate  election,  declaration  of  nominations,  the  polling,  or  the  return  of  the  writ,  or  on 
s!a^'i896  \o^'  account  of  the  absence  or  error  of  any  officer  which  shall  not  be  proved 
mi,  s.  186.         to  have  affected  tlie  result  of  the  election. 

Decisions  to  be  201.  All  decisions   of  the   Court  shall   be  final   and   conclusive 

w.A.  ib.  s.  151.   without  appeal,  and  shall  not  be  questioned  in  any  way. 

The  opinion  of  the  Full  Court  may,  however,  be  obtained  by  a  reference  to 
the  Full  Court  of  the  High  Court;  see  Chanter  v.  Blackicood,  1  C.L.R,,  39; 
Maloney  v.  McEacham,  ib.,  77 ;  Hirach  v.  PhUlips,  ih.,  132. 


Inquiries  by 
Court. 

W.A.  1899  No. 
•20,  8.  148. 

S.A.  1896  No. 
0(57,  8.  184. 
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202.  The  Principal  Registrar  or  District  Registrar  of  the  High  ^.^P/^i^uS^^of 
Court  shall  forthwith  after  the  filing  of  the  petition  forward  to  the  JJS^J^f  cSi^to 
Clerk  of  the  House  of  the  Parliament  affected  by  the  petition  a  copy  ^^^!*^   °^^ 
of  the  petition,  and  after  the  trial  of  the  petition  shall  forthwith  forward 

to  such  Clerk  a  copy  of  the  order  of  the  Court. 

203.  If  costs  are  awarded  to  any  party  against  the  petitioner,  the  Deposit  appUc- 
deposit  shall  be  applicable  in  payment  of  the  sum  ordered,  but  other-  ^v.a.  lb.  s.  164. 
wise  the  deposit  shall  be  repaid  to  the  petitioner.  s.a.  ib.  s.  i90. 

204.  All  other  costs  awarded  by  the  Court,  including  any  balance  other  costs. 
above  the  deposit  payable  by  the  petitioner,  shall  be  recoverable  as  if  the 

order  of  the  Court  were  a  judgment  of  the  High  Court  of  Australia, 
and  such  order,  certified  by  the  Court,  may  be  entered  as  a  judgment 
of  the  High  Court  of  Australia,  and  enforced  accordingly. 

205.  Effect    shall    be   given   to  any   decision   of  the  Court    as  Effect  of 

decision, 
follows:—  W.A.ib.  s.  156. 

(i.)  If  any  person  returned  is  declared  not  to  have  been  duly 
elected,  he  shall  cease  to  be  a  Senator  or  Member  of 
the  House  of  Representatives  ; 

(ii.)  Tf  any  person  not  returned  is  declared  to  have  been  duly 
elected,  he  may  take  his  seat  accordingly  ; 

(ill.)  If  any  election  is  declared  absolutely  void  a  new  election 
shall  be  held. 

206.  The  Justices  of  the  Hi<?h  Court  or  a   majority  of  them  or  Power  to  make 

^  J         ^  rules  of  Court. 

until  the  High  Court  is  established  the  Governor-General  may  make 
Rules  of  Court  not  inconsistent  with  this  Act  for  carr}4ng  this  Part  of 
this  Act  into  effect  and  in  particular  for  regulating  the  practice  and 
procedure  of  the  Court  the  forms  to  be  used  and  the  fees  to  be  paid  by 
parties. 

Every  Rule  of  Court  made  in  pursuance  of  this  section  shall  be  laid  To  belaid  before 

1     /.  1       n         .  1  . 1       TT  f.  -^  ^^^   Parliament. 

before  the  benate  and  the  House  of  Representatives  within  forty  days 
next  after  it  is  made  if  the  Parliament  is  then  sitting,  or  if  the  Parlia- 
ment is  not  then  sitting  then  within  forty  days  after  the  next  meeting 
of  the  ParUament  ;  and  if  an  Address  is  presented  to  the  Governor- 
General  by  either  House  of  the  Parliament  within  the  next  subsequent 
forty  sitting  days  of  the  House  praying  that  any  such  rule  may  be 
annulled  the  Governor-General  may  thereupon  annul  the  same  ;  and 
the  rule  so  annulled  shall  thenceforth  become  void  and  of  no  effect, 
but  without  prejudice  to  the  validity  of  any  proceedings  which  have  in 
the  meantime  been  taken  under  it. 
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We  certify  that  by  reason  of  urgency  the  following  Rules  should  come 
into  immediate  operation. 

S.  W.  GRIFFITH,  C.J. 

EDMUND  BARTON,  J. 


Rules  op  Court. 

As  of  Thursday  the  twenty-eighth  day  of  January  a.d.  1904.    It 
is  ordered  as  follows  : — 

Short  title.  1.  These  Rules  may  be  cited  as  "The  Election  Rules  of  1904." 

Application  of  2.  The  Rules  of  Court  contained  in  Part  1   of   the  Schedule  to 

General  Rules  of 

Court.  the  High  Court  Procedure  Act  1903,  and  all  amendments  thereof  and 

additions  thereto,  shall,  so  far  as  the  same  are  applicable,  and  are  not 
inconsistent  with  these  Rules,  extend  and  apply  to  proceedings  in  the 
High  Court  in  the  exercise  of  its  jurisdiction  as  the  Court  of  Disputed 
Returns. 

A  petition  disputing  an  election  or  return  shall  be  deemed  to  be 
an  originating  proceeding  within  the  meaning  of  these  Rules. 

Title  of  3.  The    petition    shall    be  entitled  in    the   manner  prescribed  in 

Petition. 

Rule  2  of  Order  I,  and  shall  also  be  entitled  "In  the  matter  of  the 
Election"  in  question,  describing  it  as  an  election  of  members  of  the 
Senate  for  the  State  in  which  the  election  was  held,  or  as  an  election 
of  a  member  of  the  House  of  Representatives  for  the  Electoral  Division 
in  question,  or  as  the  case  may  be. 
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It  shall  be  divided  into  paragraphs  in  the  same  manner  as  a  State- 
ment of  Claim. 

4.  The  Registrar  shall  forthwith  after  the  presentation  of  a  petition  Publication, 
publish  a  copy  thereof  in  the  Commonwealth  Gazette  and  in  the  official 
Gctzette  of  the  State  in  which  the  election  was  held. 

In  the  case  of  an  election  of  a  member  of  the  House  of  Represent- 
atives he  shall  also  forthwith  publish  in  some  newspaper  circulating 
in  the  Electoral  Division  for  which  the  election  was  held  a  notice  setting 
forth  the  fact  of  the  presentation  of  the  petition,  the  date  of  presenta- 
tion, the  name  of  the  petitioner,  the  nature  of  the  relief  claimed,  and 
the  grounds  on  which  the  election  is  disputed. 

5.  The  petitioner  shall  within  thirty  days  after  the  presentation  service  of 
of  the  petition,  or  within  such  further  time  as  a  Justice  may  allow, 
cause  an  office  copy  of  the  petition  to  be  served    upon  eveiy  person 
whose  election  or  return  is  disputed  by  the  petition. 

Service  upon  a  person  returned  as  elected  may  be  made  either  person- 
ally or  by  post  by  prepaid  registered  letter  addressed  to  him  at  his 
address  as  stated  in  his  nomination  paper. 

6.  Any  person  who  has  been  returned  as  a  member  may  send  service  at  an 
to  the  Registrar  at  the  Registry  in  the  State  in  which  the  election  Ser>'ice. 
was  held  a  writing  signed  by  him  giving  an  address  not  more  than 

one  mile  from  the  Registry  at  which  a  petition  may  be  served  upon 
him,  and  may  by  the  same  or  another  like  writing  appoint  some  person 
entitled  to  practice  in  the  High  Court  as  a  solicitor  to  act  as  his 
agent  in  respect  of  any  such  petition. 

When  such  writing  has  been  sent  to  the  Registrar,  service  of  a 
petition  upon  the  person  by  whom  it  was  sent  may  be  made  by  leaving 
the  office  copy  of  the  petition  with  some  person  at  the  address  specified 
in  the  writing. 

7.  Any  person  returned  as  a  member  whose  election  or  return  is  Appearancet. 
disputed  by  a  petition  may  within  fourteen  days  after  service  of  the 
petition  upon  him,  and  any  person  who  voted  or  had  a  right  to  vote  at 

the  election  to  which  the  petition  relates  may  within  fourteen  days 
after  the  publication  of  the  petition  in  the  official  Gazette  of  the 
State  in  which  the  election  was  held,  enter  an  appearance  to  the  petition. 
Every  person  so  entering  an  appearance  shall  be  deemed  to  be  a  party 
to  the  proceedings  upon  the  petition. 
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Particulars  of 
votes  objected 
to. 


8.  When  the  petition,  not  being  a  petition  merely  claiming  a 
fresh  count  of  the  votes,  claims  the  seat  for  a  person  who  has  not 
been  returned  as  a  member,  and  alleges  that  such  person  had  a  lawful 
majority  of  votes,  each  of  the  parties  shall,  six  days  before  the  day 
appointed  for  the  trial  of  the  petition,  deliver  to  the  Registrar  and 
to  the  opposite  party  at  his  address  for  service  a  list  of  the  votes  or 
classes  of  votes  intended  to  be  objected  to,  specifying  the  grounds  of 
objection ;  and  no  evidence  shall  be  offered  by  any  party  against  the 
validity  of  any  vote,  nor  upon  any  grounds  of  objection,  not  specified  in 
the  list  so  delivered  by  him,  except  by  leave  of  the  Court  or  a  Justice 
upon  such  terms  as  to  amendment  of  the  list,  adjournment  of  the 
trial,  and  payment  of  costs,  as  the  Court  or  Justice  may  order. 


Ck)unter-charKes.  9.  When  a  petition  claims  a  seat  for  a  person  who  has  not  been 

elected  as  a  member,  and  a  party  respondent  desires  to  set  up  that 
the  person  for  whom  the  seat  is  claimed  was  not  duly  elected,  the  ground 
of  objection  being  some  ground  other  than  an  erroneous  counting  of  the 
votes,  he  shall  within  six  days  after  entering  his  appearance,  or  within 
such  further  time  as  the  Court  or  a  Justice  may  allow,  deliver  to 
the  Registrar  and  to  the  petitioner  at  his  address  for  service  a  state- 
ment of  the  objections  which  he  intends  to  raise.  The  statement  shall 
set  forth  the  objections  in  the  same  manner  in  which  objections  are 
required  to  be  set  forth  in  a  petition. 


Particulars  in 
general. 


10.  The  Court  or  a  Justice  may  order  any  party  to  a  petition  to 
deliver  to  any  other  party  particulars,  or  further  and  better  particulars, 
of  any  matter  alleged  by  such  party. 


Trial.  11.  The  trial  of  the  petition  shall  be  held  at  a  time  and  place  to 

be  appointed  by  a  Justice  on  the  application  of  some  party  to  the  petition. 
Ten  days'  notice  of  trial  shall  be  given  by  the  party  obtaining  the  order 
to  the  other  parties  to  the  petition,  and  shall  be  advertised  by  the 
Registrar  in  some  paper  or  papers  circulating  in  the  State  or  Electoral 
Division  for  which  the  election  was  held. 


An  order  appointing  the  time  and  place  of  trial  may  be  varied  from 
time  to  time. 

12.  A  petition  may  be  withdrawn    by  leave  of  the  Court  or  a 
Justice  upon  such  terms  as  the  Court  or  Justice  may  think  fit. 

Substitution  of  Ten  days'  notice  of  the  intention  to  apply  for  leave  shall  be  given  by 

Petitioner.         advertisement  in  some  newspaper  or  newspapers  circulating  in  the  State 


withdrawal  of 
Petition. 
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or  Electoral  Division  for  which  the  election  was  held,  and  at  the  hearing 
of  the  application  the  Court  or  Justice  may  allow  any  other  person  who 
was  competent  to  present  a  petition  on  the  like  grounds  to  be  substituted 
for  the  petitioner.  The  proceedings  upon  the  petition  shall  thereupon 
be  continued  as  if  the  person  so  substituted  had  been  the  original 
petitioner. 

13.  When  a  sole  petitioner  dies  before  the  trial  of  the  petition,  the  Abatement 

^  ^  death  of 

Court  or  a  Justice  may  allow  some  other  person  who  was  competent  to  Petitioner. 
present  a  petition  on  the  same  grounds  to  be  substituted  as  petitioner. 
The  proceedings  upon  the  petition  shall  thereupon  be  continued  as  if  the 
person  so  substituted  had  been  the  original  petitioner. 

These  Rules  shall  come   into  operation  forthwith  as  Provisional 
Rules. 

S.  W.  GRIFFITH,  C.J. 

(L.S.)  EDMUND  BARTON,  J. 

Gordon  H.  Castle,  Principal  Registrar. 
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A 

ABANDONMENT.— 5e«  Discontinuance. 

ABATEMENT.— 5€«  Change  of  Parties. 

action  of,  no,  on  marriage,  death  or  insolvency  of  party,  267. 
death  of  petitioner  to  election  petition,  on,  455, 
no  defence  shall  be  pleaded  in,  293. 

ABSENCE : 

of  Justice  of  High  Conrt,  82. 

temporary  transfer  of  cause  on,  217,  430. 

ABSENT  DEFENDANT: 

judgment  obtained  where,  when  recognised  by  foreign  Court,  114. 
{fbwer  of  High  Court  to  proceed  where,  not  served,  44,  101. 

where  defendant  out  of  jurisdiction  is  served 
with  notice,  101. 

ABUSE  OF  PROCEEDINGS,  369. 

ACCOUNTS : 

settled  or  stated,  allegation  of,  in  pleading,  282. 

ACCOUNTS  AND  INQUIRIES : 
may  be  directed  at  any  stage,  330. 
new  trial,  directed  on  motion  for,  423. 

ACTION.— 5^«e  also  Cause  and  Matter,  Writ  or  Summons. 
abatement  of,  267. 
cause  of,  meaning  of,  334. 
causes  of,  joinder  of,  250. 
commencement  of,  against  parties  added,  247. 
by  writ  of  summons,  241,  250. 

Principal  or  District  Regbtry,  in,  214. 
compromise  of,  by  guardian  ad  litem^  248. 
conduct  of,  applications  for,  89,  91. 
consolidation  of.     See  Consolidation  of  Causes. 
Crown,  by,  251. 

default  of  appearance,  plaintiff  may  proceed  with,  in,  267. 
discontinuance,  301.    See  Discontinuance. 
dismissal  of.    See  Dismissal  of  Action. 
entry  of,  for  trial,  338.     See  Trial. 
in  periKmam,  251. 
in  rem,  251. 

form  of  M-rit  of  summons  in,  434. 
judgments,  all  such  to  be  made  in,  as  to  do  complete  justice,  53,  129. 
matters  arising  pending,  297. 
multiplicity  ofproceeding  to  be  avoided,  54,  130. 
outline  of  principal  proceedings  in  an,  55. 
parties  to.    See  Parties. 
remitter  of,  to  State  Court,  184. 
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ACTION— cow/mwfc?. 

removal  of,  into  High  Court  by  certiorari,  376. 

by  order  of  the  High  Court,  181.     See  Removal 
OF  Causes. 
second,  for  same  cause  of  action,  security  for  costs  where,  313. 
setting  down  on  motion  for  judgment,  351.     See  Motion  for  Jctdoment. 
stay  of  proceedings  in,  369.     See  Stay  of  Procekdinos. 
suit  included  in  term,  73,  212. 
survival  of  cause  of,  267. 
title  of,  241,  251. 

transfer  of,  216.     See  Transfer  of  Causi-is. 
withdrawal  of,  302. 

ADDING  PARTIES,  245.— .<?ee  Parties. 

ADDRKSS  : 

defendant  appearing  in  person,  262. 

by  solicitor,  262. 
fictitious  or  illusory,  262. 
for  service 

appearance,  to  be  stated  in  memorandum  of,  by  defendant,  262. 

indorsement  of,  on  originating  proceeding,  241. 
originating  proceeding,  indorsement  on,  241. 
plaintiff  suing  in  person,  241. 
pleadings,  on,  279. 
solicitor  of,  241,  262. 

agent  of,  241,  262. 

ADJOURNMENT: 

Chambers,  to,  from  Court,  90,  375. 

to,  where  receiver  appointed  in  Court,  368. 
(^ourt,  from,  into  Chambers,  375. 
inquiry,  of,  as  to  damages  by  oflScer  of  the  Court,  342. 
summons  for  directions,  of,  272. 
trial,  of,  340. 

ADMIRAI/J  \  : 

jurisdiction  of  High  Court  in,  23,  177,  178. 
SUte  Courts  in,  30,  177,  178. 

ADMIRALTY  ACTION  : 
intervention  in,  263. 
preliminary  act^  amendment  of,  289. 
contents  of,  288. 
filing  of,  in,  288. 
opening  of,  288,  289. 
warrant  to  arrest  property  in,  may  be  served  on  Sunday,  406. 
writs  171  rem,  251. 

form  of,  434. 

ADMISSIONS : 

amendment  of,  329. 

costs  of  proof  where  refusal  to  make,  329. 
denial  not  specific,  where,  279. 
directions  as  to,  on,  new  trial,  22J. 
summons  for,  271. 

effect  of  order  on,  274. 
documents,  of,  notice  for,  329. 
effect  of,  on  subsequent  proceedings,  329. 
facts, 

judgment  upon,  .329. 
notice  as  to,  329. 

pleadings,  by  not  delivering,  306. 
notice  by,  329. 
notice  of,  in  writing,  329. 
payment  into  Court,  by,  293. 
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ADMISSIONS— coN/*7merf. 
pleading,  Id,  279,  3*J9. 

costs  of  not  making  proper,  292. 

judgment  on,  329. 

when  allegations  of  facts  not  denied,  279. 
refusal  to  make,  costs,  of,  329. 
withdrawal  of,  329. 

ADVERTISEMENT: 

substituted  service  by,  257,  40»5. 

AFFIDAVIT : 

address  of  deponent  in,  347. 
Admiralty  action,  by  intervener  in,  263. 
affirmation  by  deponent  making,  348. 
alteration  in,  34$. 

appeal,  on,  further  evidence  by,  417,  418. 
appearance,  in  case  of,  by  infant,  264. 
belief,  when  it  may  be  stated  in,  346. 
blind  person,  by,  348. 
contents  of,  3'W. 

when  telegraphed,  may  be  annexed  to  an  aflBdavit,  346. 
cost  of  scandalous  and  irrelevant  matter  in,  349. 

when  not  read,  349. 
Court  may  allow  reading  of,  at  trial,  227. 
cross-examination  on,  345. 
default  of  appearance,  on,  265,  267. 
defective,  use  of,  349. 
deponents,  by  two  or  more,  347. 

description  and  true  place  of  abode  of,  to  be  stated  in,  347. 
names  of,  to  be  indorsed  on,  348. 
documents,  of.     See  Discovkry. 
document,  proof  of  signature  to,  by,  227. 
evidence  may  be  given  by,  227. 

by  order,  227. 
on  hearing  of  matters,  227. 
by,  by  agreement,  228. 
exhibits  to,  350. 
ex  parte  applications,  on,  350. 
facts  to  be  deposed  to  in,  346. 
filing  of,  348. 

ex  parte  application,  before  use  on,  350. 

practice  as  to,  348. 

special  time  for,  350. 
form  of,  347. 

irregularities  in,  349. 

on  entry  of  appearance  as  guardian,  436. 
ffuardian  ad  litem,  on  appointment  of,  264. 
hearsay  in,  346. 
illiterate  person,  by,  348. 
indorsements  on,  348. 
information  and  belief,  sources  of,  in,  346. 
interlineation  in,  348. 
interlocutory  motion,  on,  346. 

interrogatories,  in  answer  to.     See  Answer  to  Interrogatories. 
jurat,  contents,  of,  347. 

form  of  where  deponent  makes  affirmation,  348. 
where  several  deponents,  347. 
wheio  several  sheets,  347. 
knowledge  not  belief  to  be  sworn  to  in,  except  on  interlocutory  applications, 

346. 
leave  to  appeal,  on,  428. 
office  copies  of,  when  used,  350. 
paragraphs  in,  to  be  numbered,  347. 
particular  facts  at  trial  ordered  to  be  proved  by,  227. 
prolixity  in,  346. 
readinff,  at  trial,  227. 

scandalous  matter,  removal  from  file  of,  containing,  349. 
striking  out  of,  in,  349. 
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AFFIDAVIT— co»i!»jm€rf. 

service,  of,  of  British  subject  out  of  jurisdiction,  260. 

of  document,  proof  by,  at  trial,  227. 

of  foreigner  out  of  jurisdiction,  261. 

of  snbpcena,  345. 

where  proceedings  taken  upon  default  of  appearance,  265. 

writ  of  summons,  2o7. 
signature  to,  of,  347. 

signature  of  party  or  solicitor  to  document,  proof  of,  by,  227. 
stamping  of,  350. 
swearing  of,  350. 

telegraphed,  contents  of,  for  use  at  hearing,  346. 
title  to,  346. 

applications  for  certiorari^  Ac. ,  on,  376. 
habeas  corpusy  on,  391 . 

AFFIRMATION  : 

allegiance,  of,  and  of  oflSce  by  Justices  of  High  Court,  86. 
deponent,  by,  making  an  affidavit,  348. 
power  of  High  Court  to  administer,  223. 

ALIEN  : 

appeal  from  judgment  of  Supreme  Court  of  State  on  question  aflPecting  status 

of,  38,  142.  ^6 

right  of,  to  writ  of  habeas  corpus^  140. 

AMENDMENT  : 

admissions  of,  .329. 
appeal,  notice  of,  422,  429. 

on,  power  of  Court  as  to,  417. 
application  for,  307. 
clerical  mistakes  of,  310. 
costs  of.    See  Costs. 

defect  or  error  in  any  proceeding,  of,  228. 
defendant,  by,  309. 

demurrer,  of,  when  document  not  sufficiently  set  out,  299. 
disallowance  of,  309. 
failure  to  amend  after  order,  310. 
formal  defects,  229. 
Full  Court,  by,  307,  417. 

general  power  of  High  Court  or  Justice  as  to,  228,  307. 
habeas  corpus,  of  return  to  writ  of,  392. 
indorsement  on  writ  of  summons,  309. 
irregularities,  229,  408. 
judgment  or  order,  of,  307, 310. 
parties,  as  to,  243,  245,  247. 

where  unnecessary,  242,  244. 
plaintiff,  by,  309,  310. 
pleadings,  of,  307,  308,  310. 

confession  and  avoidance,  in  case  of,  281. 
judgment,  in  case  of  non -deli very  of,  283. 
not  allowed  pending  demurrer,  299. 
unnecessary  or  scandalous  matter  in,  284. 
vacation,  in,  by  leave,  396. 
pleading  to  amended  pleading,  310. 
preliminary  act,  of,  289. 
proceedings  of,  229,  308. 
set-off,  309. 

•  statement  of  claim,  296,  307-309. 
terms  of,  307,  308. 
time  for  application  for,  307. 
writ  of  summons,  of,  307,  309. 

adding  defendant  on,  247. 

disallowance  of,  309. 

failure  to  amend  after  order,  310. 

joinder  of  other  cause  or  relief  by,  250. 

mode  of,  309. 

service  of  amended  writ  after,  247. 

unnecessary  when  claim  extended  beyond  indorsement,  289. 
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ANSWER : 

by  way  of  cross-action,  292. 

ANSWERS : 
several,  279. 

ANSW^ER  TO  INTERROGATORIES: 
affidavit,  by,  319,  320. 

contempt  of  Court,  on  motion  for  committal  for,  394. 
corporation  or  companies,  by,  319. 
costs  of,  319. 
Crown,  by,  319. 
exceptions  to,  320. 
filing  of,  319. 
further  order  for,  320. 

by  viva  voce  examination,  320. 
insufficient,  320. 

marshal,  in  action  by  or  against,  328. 
objections  to  interrogatories  may  be  taken  by,  320. 
omission  to  make,  320,  327. 
order  for,  or  for  further,  320. 

non-compliance  with,  327. 
privilege  in,  321. 

servants  and  agents,  as  to  acts  done  by,  317. 
service  of  order  for,  328. 
sufficiency  of,  320. 
time  for,  319. 
use  of,  at  trial,  328. 

APPEAL  TO  HIGH  COURT  (GENERAL).— ^Ve  Appellate  JuRisDicrioy. 
costs,' power  to  award,  on,  99. 
criminal  cases,  in,  197-202. 
death  of  party  to  an,  238. 

decision  !■  case  of  difference  of  opinion  of  Justices  on,  96. 
definition  of,  73,  212. 
habeas  corpus,  by  way  of,  33,  132,  137. 

institution  of,  time  and  manner  of,  prescribed  by  rules  of  Court,  237. 
jurisdiction  on,  to  be  exercised  by  Full  Court,  94. 
mandamus  by  way  of,  33,  132,  139. 
new  trial,  power  of  Court  to  grant,  154. 
power  of  Court  on,  162. 
Wivy  Council,  appeal  to  from,  35,  154. 

on  questions  as  to  limits  inter  se  of  constitutional  powers 

of  Commonwealth  and  those  of  any  State,  &c.,  36, 

95,  154,  413. 
prohibition,  by  way  of,  124,  132. 
reserved  judgments  on,  87. 
security,  on,  when  required,  236. 
amount  of,  237. 

alteration  of,  237,  430. 
stay  of  proceedings  on,  237. 
summary  of  cases  in  which  an  appeal  lies,  39. 

APPEAL  FROM  JUSTICE  OF  HIGH  COURT.— 5^ee  New  Trial. 
amendment  on,  417. 
costs  of,  413. 

costs,  on  question  of,  100. 
cross-appeals,  419. 

notice  of,  419. 
time  for,  419. 
discretion,  in  exercise  of,  by  Justice,  412. 
evidence  on,  420. 

further,  application  for,  417,  418. 
ex  parte  application,  from  refusal  of,  416. 
fact,  on  question  of,  411. 
Full  Court  to  hear,  94. 

quorum  of,  94. 
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APPEAL  FROM  JUSTICE  OF  HIGH  COVK.T—coutimied, 
hearing  of,  may  be  expedited,  425. 
interlocutory  order  not  to  bar  to,  420. 
mode  of  instituting,  414. 
new  trial.    See  New  Trial. 
non-appearance  of  respondent  on  hearing  of,  413. 
notes  of  Justice  as  to  ruling  or  directions  regarded  by  Court  on,  424. 
notice  of,  414. 

tiling  of,  416. 

length  of,  417. 

service  of,  414. 

time  for,  415. 
point,  on,  not  raised  at  hearing,  412. 
papers  for  Justices  on,  420. 
place  of  hearing  of,  414,  444. 
power  of  Court  on,  418. 

to  rescind  its  own  order,  41.3. 
procedure,  on  matter  of,  413. 

reason  for  decision  of  Justice  to  be  transmitted  on,  42o. 
rehearing,  to  be  by  way  of,  411. 
rule  nisi,  on  refusal  of,  420. 
security  for  costs  on,  236,  315. 
sitting  in  Court  exercising  original  jurisdiction,  140. 

Chambers,  140. 
stay  of  proceedings,  not  to  operate  as,  424. 
time  for  setting  down,  417. 
transmission  of  documents  on,  419,  444. 

APPEAL    FROM    STATE    COURTS    FROM    WHICH   AN    APPEAL    LAY 
TO  QUEEN  IN  COUNCIL  AT  ESTABLISHMENT  OF  COMMON- 
WEALTH : 
exercising  federal  jurisdiction, 

leave  and  special  leave  to,  142. 

to  be  heard  by  Full  Court,  94. 
quorum  of  Justices  on,  94. 
when  appeal  lies,  141,  165. 
not  exercising  federal  jurisdiction, 

leave  and  special  leave  to  appeal,  142. 

to  be  heard  by  Full  Court,  94. 
procedure  on,  428-433.     See  Appeal  from  Supreme  Court  of 
States. 
(quorum  of  Justices,  94. 
when  appeal  lies,  141. 

APPEAL  FROM  SUPREME  COURT  OF  STATES  TO  HIGH  COURT  : 

exercising  federal  jurisdiction, 
costs,  no,  as  to,  100. 

delivery  and  transmission  of  papers  on,  426. 
judgment  from,  in  matter  pending  in  High  Court,  142. 
leave  and  special  leave  to,  142. 

to  be  heard  by  Full  Court,  94. 
notice  of,  filing  of,  426. 
place  for  hearing,  425,  445. 
quorum  of  Full  Court  on,  from  single  Judge,  94. 

Full  Court,  94. 
rules  regulating  appeal  from  Justice  to  High  Court  apply  o  i,  425. 
when  appeal  lies,  141,  165. 
not  exercising  federal  jurisdiction, 
cross  appeals,  432. 
notice  of,  4.32. 
time  for,  432. 
evidence  on,  432. 

giving  of  unauthorized  appeal,  430. 
leave  and  special  leave  to,  142. 
motion  for,  152,  428. 

affidavit  on,  423. 
notice  of,  430. 

copy  of,  to  be  filed,  430. 
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APPEAL   FROM    SUPREME    COURT    OF   STATE    TO    HIGH    COURT— 
contimted. 

quorum  of  Full  Court  on,  94. 
title  of  proceedings  on,  429. 
order  for,  rescission  of,  152,  428. 
mode  of  instituting,  428. 

notes  of  ruling  or  direction  of  Justice  to  be  regarded  on,  4.32. 
notice  of,  428. 

filing  of,  429. 
service  ol,  429. 

time  for,  429. 
title  of,  429. 
papers  for  Justices  on,  432. 
place  for  hearing  of,  428,  445. 
quorum  of  Full  Court  on,  94. 
security  for  costs  on,  428,  430. 

form  of,  430,  445. 
setting  down  for  hearing,  431,  446. 
stay  of  proceedings  on,  433. 
title  of  proceedings  on,  429. 
transmission  of  documents  on,  431   446. 
I     when  appeal  lies,  141. 

APPEAL  FROM   STATE  COURTS   EXERCISING    FEDERAL  JURISDIC- 
TION TO  HIGH  COURT  : 
inferior  Courts,  from 

entry  of,  427. 

mode  of,  427, 
new  trial,  on,  427. 
power  of  Court  on,  427. 
what  appeal  includes,  180. 
quorum  of  Full  Court  on,  94. 
special  leave  to,  notwithstanding  State  law  prohibits  appeal,  105. 
whenever  an  appeal  lies  to  Supreme  Court  there  is,  165,  180. 

APPEAL  FROM  STATE   COURTS   EXERCISING   FEDERAL   JURISDIC- 
TION  TO  SUPREME  COURT  OF  STATE: 
criminal  cases  in,  197<  202. 
where  there  is,  it  may  be  brought  in  High  Court,  165. 

APPEALABLE  AMOUNT  . 

decisions  as  to,  on  appeal  to  High  Cburt,  146. 

APPEARANCE  : 

address  for  service  to  be  given  upon,  262. 
change  of  parties,  after  order  as  to,  269. 
conditional,  263,  436. 

in  actions  against  partners,  359. 
default  of,  264—267.    i>ee.  Default  of  Appearance. 
defendant,  by,  is  waiver  of  right  to  object  to  jurisdiction,  263. 
in  person,  262. 
of,  by  solicitor,  262. 

several,  by  same  solicitor,  262. 
delivery  of  pleadings,  when  no,  278. 
disputed  election,  in  case  of,  453. 
entry  of,  in  District  or  Principal  Registry,  261. 
mode  of,  261. 

notification  by  telegraph  of,  at  Principal  Registry,  214,  262. 
time  limited  for,  252. 
^ardian,  form  of  affidavit  for  entry  of,  as,  436. 
infant,  by,  264.     Ste  I.nfants. 
intervener,  by,  in  Admiralty  action,  263. 
lunatics,  by,  248. 

memorandum  of  address  for  service  on,  262. 
contents  of,  262. 
duplicate  of,  262. 
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APPEAR  ANC  E—cowaM?t6d. 

memorandum  of  address  for  service  on,  form  of,  262,  435. 
where  conditional  appearance,  436. 
irregular,  262. 
several  defendants,  262. 
motion  to  set  aside  writ  before  entering,  263. 
notice  of,  262. 
form  of,  436. 

partners  by,  where  sued  in  firm  name,  359. 
person,  in,  262. 

power  of  Court  to  proceed  where  no,  44,  101 . 
Principal  Registry,  at,  215,  261. 
protest  under,  263. 
setting  aside,  262. 

writ  before,  263. 
solicitor  by,  262. 

defendants  by  same,  262. 
direction  to  enter,  after  undertaking,  357. 
not  entering  after  undertaking,  263,  357. 
time  for,  252,  263. 

APPELLATE  JURISDICTION  OF  HIGH  COURT: 

appeals  from  Justices  exercising  original  jurisdiction,  140. 

State  Courts  exercising  federal  jurisdiction,  165. 

State  Courts  from  which  an  appeal  lay  to  Queen  in  Council  at 

establishment  of  Commonwealth,  141,  165. 
Supreme  Court  of  States,  141. 

exercising  federal  jurisdiction,  141,  165,  197, 202. 
appellate  iudicial  power,  32, 
exercise  of,  by  Full  Court,  94. 
exercise  of,  by  writ  of  habeas  corpiin,  33,  132,  137. 
mandamus,  33,  132. 
prohibition,  124,  132. 
summary  of,  37. 

APPLICATIONS  :  how  made  when  no  mode  prescribed,  240. 

ARREST  AND  CUSTODY  of  oflFenders,  194. 

ARREST  OF  JUDGMENT  :  appeal  from,  202. 
by  High  Court  on  case  reserved,  199. 

ARREST  OF  PERSON  charged  with  contempt  of  Court,  393,  394. 

ATTACHxMENT : 

costs  of  application  for,  356. 

inherent  power  of  Court  to  waive  writ  of,  356. 

non-compliance  with  order  to  answer  interrogatories,  &c.,  for,   327. 

setting  aside  of  order  for,  356. 

solicitor,  of,  for  not  entering  appearance,  263,  357. 

for  not  giving  notice  to  client  of  order  to  answer  interrogatoriet, 
328. 
State  laws  as  to,  apply  to  enforce  judgments  subject  to  limits  prescribed,  232. 
trust  funds,  for  non-payment  of,  3o5. 
witness,  of,  for  refusal  to  obey  subpoena,  345.* 
writ  of,  application  for,  357. 

payment  of  alimony,  to  enforce,  355. 
costs,  to  enforce,  354. 
money  into  Court,  &c. ,  to  enforce,  355. 
peremptory  order  before  issue  of,  357. 
undertaking  to  do  an  act,  356. 

ATTACHMENT  OF  PROPERTY  : 

Commonwealth  or  State,  of,  is  not  allowed,  193. 

discharge  of,  233. 

effect  of  order  ot  removal  of  a  cause  on,  1S4. 
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ATTORNEYGENERAL : 

Commonwealth,  of,  indictments  may  be  in  the  name  of,  196. 
power  of,  to  discharge  persons  committed  for  trial,  197. 
suits  in  name  of  Commonwealth  may  be  brought  by,  193. 
suits  in  name  of  a  State  may  be  brought  by,  193. 


B 
BAIL: 

of  accused  persons,  195. 
convicted  person  on  case  reserved,  197,  202. 
convicted  person  after  order  arresting  judgment  is  reserved,  202. 

BANKRUPTCY.— 5«c  Insolvency. 

appeal  from  Supreme  Court  on  judgment  affecting  status  of   person  under 
laws  of,  142. 

BARRISTER.— .9e«  CouNSEr^ 

right  of,  to  appear  in  courts  exercising  federal  jurisdiction,  203. 

Federal  Courts,  185. 
striking,  off  Register,  185. 

BEER  EXCISE  ACT  1901 : 

original  jurisdiction  of  State  Courts  under,  31. 

BILL  OF  EXCHANGE  : 

consideration  for,  need  not  be  pleaded,  282. 
defence  in  action  on,  291. 

BOOKS: 

failure  to  comply  with  order  for  production  of,  222. 

production  of,  may  be  ordered,  222.— 5ce  also  Documents,  Production  of. 

BOUNDARY  DISPUTES : 

between  States  in  United  States,  110. 

BREACH  OF  TRUST : 
particulars  of,  278. 

BRITISH  SUBJECT : 

corporation  is  not  a,  260. 

service  on,  out  of  jurisdiction,  2(K). 


•'CARRIES  ON  BUSINESS  "  : 

decisions  as  to  meaning  of  term,  216. 

CARRYING  ON  PROCEEDINGS.— i:?ee  Change  of  Parties. 
order  as  to  parties  for  purpose  of,  268. 
service  of,  269. 

CASE  RESERVED  : 

Crown,  provision  for,  197. 

for  consideration  of  Full  Court,  93. 

CASE  STATED,  93.— -Sec  also  Special  Case. 

CAUSE  (OR  MATTER): 

abatement  of,  save  in  certain  cases,  267. 
commencement  of,  mode  of,  240. 
conduct  of,  application  relating  to,  89,  91. 
continuance  of,  upon  death,  marriage,  or  insolvency,  267,  268. 
definition  of,  73,  74,  212. 
n.c.  80 
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CAUSE  (OR  ^ATTEB.)-cotUinued. 
discontinuance  of^  301,  302. 
removal  of,  into  High  Court,  181. 
setting  down,  for  further  consideration,  341. 
transfer  of,  216,  217. 
where  no  proceeding  in,  tor  one  year,  month's  notice  of  intention  to  proceed 

to  be  given,  397. 
withdrawal  of,  302. 

CAUSE  OF  ACTION: 
meaning  of,  334. 
pleading,  striking  out,  where  no  reasonable,  283. 

CERTIFICATE : 

form  of,  on  judgment  in  action  against  Commonwealth  or  State,  210. 

CERTIORARI : 
application  for, 

how  made,  375. 

notice  of,  .376. 

title  of  affidavits,  on,  375. 

proceedings  on,  375. 
contrasted  with  mandamus,  133. 
coste  of,  376. 
decisions  as  to,  376*378. 
order  absolute  for, 

cost  of  service  when  allowed,  376. 
in  first  instance,  379. 
order  nisi  for, 

objections  to  be  stated  in,  378. 
returnable  before  Full  Court,  375. 

service  of,  on  clerk  of  Court  of  summary  jurisdiction,  378. 
time  for,  376. 
seal  to  be  affixed  to  writ  of,  407. 
security  for  costs  on,  379. 

CHAMBERS  : 

adjournment  from,  into  Court,  90,  375. 

from  Court  into,  375. 
appeal  from,  140. 

judge  of  Supreme  Court  in  matter  pending  in  High  Court,  142. 
application  in, 

conduct  of  cause  or  matter,  relating  to,  89,  91. 

custody  of  property,  relating  to,  89,  92. 

disposition  of  purchase  money,  relating  to,  89,  92. 

ex  parte,  374. 

further  consideration,  on,  373. 

investment  or  disposition  of  money  or  securities,  relating  to,  373. 

management  of  property,  relating  to,  89,  92,  373. 

payment  of  interest  or  dividends,  relating  to,  373. 

payment  or  transfer  of  money  or  securities,  relating  to,  372. 

preservation  of  property,  relating  to,  89,  92. 

sale  of  property,  relating  to,  89,  92,  373. 

summons,  to  be  by,  374. 
costs  in,  99. 
jurisdiction  of  State  Supreme  Court  in  certain  matters  pending  in  High 

Court,  92. 
orders  and  directions,  application  to  Justice  for,  89. 
reference  to  Full  Court  by  Justice,  93. 
service  of  summons,  374. 
statutory  matters  that  may  be  heard  in,  91. 
subpcena  for  attendance  of  witness  at,  345. 
summons,  what  may  be  included  in  same,  374. 

CHANGE  OF  PARTIES  : 

application  for  order  as  to,  268. 

assignment,  creation,  or  devolution  of  estate  on,  267,  268. 
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CHANGE  OF  PARTIES -cojifmtterf. 

death  of  party,  in  case  of,  267,  268,  270. 

insolvency  of  party,  in  case  of,  267,  268. 

judgment  on  failure  to  proceed  after  death  of  sole  plaintiff  or  defendant,  270. 

marriage  of  party,  in  case  of,  267,  268. 

order  as  to,  268. 

discharge  or  varying,  269,  270. 

service  of,  269. 

CHANGE  OF  VENUE,  230,  333,  335. 

CHEQUE  : 

defence  in  action  on,  291. 

CHIEF  JUSTICE.— 5€e  Justices  of  High  Court. 
appointment  of,  75. 

commissions  to  administer  oaths,  power  of,  to  issue,  228. 
copy  of  commission  appointing,  79. 
definition  of  term,  73. 

must  be  one  of  J  ustices  to  recommend  establishment  of  District  Registries,  87. 
opinion  of,  to  prevail  in  certain  cases,  96. 
process  to  be  tested  in  name  of,  213. 
salary  of,  185. 

to  certify  when  new  oflSce  to  be  created  at  Registries,  187. 
travelling  expenses  of,  185. 
vacancy  in  office  of,  82. 

CHRISTMAS  DAY  :  excluded  from  computation  of  time,  396. 
service  of  instruments  on,  406. 

CIVIL  OR  CRIMINAL  MATTER: 

special  leave  to  appeal  to  High  Court  in  any,  142,  151. 

CLAIMS  AGAINST  THE  COMMONWEALTH  ACT  : 
repeal  of,  75. 

CLERICAL  MISTAKE : 

inherent  power  of  Court  to  correct,  76,  311. 
judgments  or  orders,  in,  310,  311. 

COMMENCEMENT  OF  : 

action,  241,  250.     See  Action. 
civil  proceedings,  240. 

COMMISSION  : 
date  of,  214. 

Justices  of  High  Court  appointed  by,  75. 
Ring's  name,  to  be  in,  213. 
nature  of  a,  78. 
sealing  of,  213,  407. 
signing  of,  213. 
testing,  213. 
to  examine  witnesses.     See  Examiner. 

Court  or  Justice  may  grant,  224. 

decisions  as  to  practice  with  respect  to,  224-^6. 

directions  on  issue  of,  224. 

prisoner,  order  for  examination  of,  before,  342,  390. 

request  to  examine  witnesses  in  lieu  of,  342. 
to  person  to  sign  indictments,  196. 
to  take  oaths  and  affirmations,  228. 

COMMISSIONER  FOR  AFFIDAVITS : 
appointment  of,  228. 

approval  of  security  by,  on  appointment  of  receiver,  367. 
cross-examination  before,  of  person  who  has  made  stffidavit,  345. 
fees  payable  to,  447. 
security,  execution  of,  in  presence  of,  311. 
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COMMITMENT  FOR  TRIAL : 

copy  of  aec.  69  of  Jud,  Act.  to  be  served  on  accused  on,  lOd. 
jurisdictions  of  State  Courts  as  to,  195. 
State  Laws  applicable  on,  195. 

COMMITTAL.— 5«6  Attachment. 

contempt  of  Court,  for.     Se.t  Contempt  of  Court. 

disobedience  to  judgment  or  order,  for,  357. 

judgment  or  order  to  abstain  from  doing  any  act  may  be  enforced  by,  356. 

return  to  order  for,  unnecessary,  395. 

undertaking  to  abstain  from  doing  an  act,  enforcement  of,  by,  356. 

COMMITTEE  OF  LUNATIC— -See  Lunatic. 

COMMON  LAW  : 
federal,  52. 
High  Court  bound  by,  52,  203,  205. 

not  a  Court  of,  77. 
in  the  United  States,  206. 
when,  to  govern,  205. 

COMMONWEALTH.— ^ee  also  Constitution. 

constitutional  powers  of,  questions  involving,  36,  154. 

quorum  of  Full  Court  on  leave  to  appeal  as  to,  95. 

special  reasons  necessary  for  appeal  on,  413. 
costs,  against  or  to,  when  Commonwealth  a  party  to  a  suit,  193. 
Crown  solicitor  of,  rights  and  privileges  of,  187. 
distribution  of  powers  under,  3. 

execution  not  to  issue  against  property  or  revenues  of,  193. 
judgment  against,  how  satisfied,  194. 
judgment  in  favour  of,  how  enforced,  194. 
judicial  power  under,  17,  69. — Set  Judicial  Power. 
laws  of,  when  common  law  to  supplement,  205. 
liability  of,  to  be  sued  by  any  person  in  contract  or  tort,  190. 
mandamus  against  officer  of,  131,  163. 
offences  against,  jurisdiction  of  State  Courts  as  to,  195. 
prohibition  against  officer  of,  131,  163. 
relation  between  States  and,  as  to  external  affairs,  106. 
removal  of  cause  into  High  Court,  on  application  of,  181. 
removal  from  office  in,  131,  135. 
service  on,  how  effected,  193. 
suits  against.— 6*e6  Suits  Against  Common  wis  alth. 
suits  hy.^See  Suits  by  Commonwealth. 

COMPANY.— .5ee  also,  Corporation. 
discovery  by,  322. 
interrogatories  to,  319. 
production  of  documents  by,  323. 
service  of  originating  proceeding  on,  256. 

foreign,  256. 

COMPROMISE : 

enforcement  of  agreement  of,  370. 

CONCURRENT : 

judicial  power,  19. 

jurisdiction  of  High  and  State  Courts,  176.     Stt  High  Court. 

writfl,  issue  of,  253. 

for  service  out  of  jurisdiction,  253. 
renewal  of,  253. 

CONDITION  PRECEDENT : 
pleading  to,  279. 

CONDITIONAL  APPEARANCE: 
entry  of,  263. 
in  actions  against  partners,  359. 
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CONDUCT  OF  CAUSE  OR   MATTER : 
application  relating  to,  89,  91. 

CONFESSION  : 

and  avoidance,  pleading,  281. 
defence,  297. 

CONFLICT : 

between  High  Court  and  State  Courts,  51,  188,  203. 

CONSENT : 

evidence,  as  to  mode  of  taking,  228. 

guardian  ad  liltm,  to  be,  249. 

jurisdiction  cannot  be  given  by,  88. 

next  friend,  to  be,  249. 

person  added  as  a  party,  of,  245,  246. 

point  of  law,  to  hearing  of,  before  trial,  282. 

procedure,  &c.  to,  when  persons  under  disability,  249. 

special  case  by,  330. 

trial,  to,  of  questions  of  fact  without  pleading,  332. 

withdrawal  of  cause,  to,  302. 

withdrawal  of  juror,  to,  370. 

CONSOLIDATION  OF  CAUSES  OR  MATl^ERS  : 
application  for,  371. 

discontinuance,  en'ect  of,  in  case  of,  302. 
upon  information  of  quo  xoarranto,  390. 

CONSTITUTION.— ^'ee  Commonwealth,  Jcjdicial  Power,  Parliament. 
appeal  to  Privy  Council  under,  35,  154. 
division  of  powers  of  Government  under,  69. 
High  Court,  finality  of  judgments  of,  under,  154. 

functions  of,  under,  69. 
interpretation  of,  duty  of  all  Courts  with  respect  to,  12d,  127. 

rules  for,  127. 
judicial  power  under,  must  be  vested  in  Courts,  85. 

original,  of  High  Court.  21,  103. 
matters  arising  under, 

concurrent  jurisdiction  of  High  and  State  Courts,  in,  176. 
decisions  as  to,  21 ,  22,  125. 
removal  into  High  Court  of,  181. 
powers  of  Commonwealth  and  States,  question  arising  as  to,  under,  36,  154. 
quorum  of  Full  Court  on  leave  to  appeal  as  to,  95. 
special  reasons  to  be  given  on  appeal  as  to,  413. 
prerogatives  of  Crown  under,  as  to  precedence,  81. 
resident,  definition  of,  under,  1 16. 

CONSTRUCTION  OF : 
Constitution,  126. 
State  laws,  51,203,  232. 

CONSUL  : 

jurisdiction  of  High  Court  as  to  matters  affecting,  24,  27,  103,  106. 

State  Courts,  30,  107,  176. 
nature  of  office  of,  107. 
privileges  and  immunities  of,  107. 

CONTEMPT  OF  COURT.— See  also  Attachment,  Committal. 
arrest  of  person  charged  with,  393,  394. 
classification  of  various  kinds  of,  96. 
committal  for, 

costs  of  application  for,  394. 
committed  in  face  of  Court,  393. 
decisions  as  to,  in  Australia,  97. 
United  States,  98. 
definition  of,  96. 

discharge  of  person  committed  for,  394. 
disobedience  to  order  for  attendance  is,  343. 
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CONTEMPT  OF  COURT-continved. 
motion  for  committal  for, 

adjournment  of,  for  answer  to  interrogatories,  394. 
form  of  notice  of,  393. 
service  of  notice  of,  393. 
order  for  interrogatories  on,  394. 
power  of  High  Court  as  to,  96. 

inherent  as  a  Court  of  Record  as  to,  76. 
as  a  Court  of  Disputed  Returns  to  punish  for,  449. 
punishment  for,  394,  449. 
security  to  be  given  by  person  charged  with,  393,  394. 

CONTRACT : 

action  upon,  preservation  of  subject-matter  in,  362. 

service  out  of  jurisdiction  in,  259. 
Commonwealth,  suit  against,  on,  190,  192. 
denial  of,  in  pleading,  how  construed,  281. 
illegality  of,  pleading,  280. 
implied  from  letters,  pleading,  282. 

COPIES.— ^€6  Office  Copies. 

papers,  of,  for  Justice  at  trial,  339. 

pleading,  of.     Ste  Pleadings. 

proceedings  in  Court  of  Disputed  Returns  to  be  sent  to  House  aflfected,  450. 

service  of  documents  by  leaving,  255. 

special  case  for  Justices,  332. 

writ  of  summons, 

as  amended  to  be  filed,  309. 

service  of,  in  case  of  lost  writ,  254. 

to  be  left  before  issue,  252. 

CORPORATION  : 
discovery  by,  322. 
guardian  ad  litems  cannot  be,  249. 
interrogatories  to,  319. 
mandamus,  service  of,  on,  383. 
next  friend,  cannot  be,  249. 
officer  of,  service  on,  256. 
production  of  documents  by,  323. 
residence  of,  118,  215. 
service  on,  256. 

out  of  jurisdiction,  256. 

COSTS : 

adjournment  of  trial,  of,  402. 

admissions,  in  case  of  failure  to  make,  after  notice,  329. 

in  pleading,  292. 
affidavits,  of,  in  improper  form,  disallowed,  347. 
prolixity  in  title,  346. 
scandalous  and  irrelevant  matter,  in,  349. 
alternative  order  as  to,  402. 
amendments  of  pleadings,  of,  307,  310,  401. 

pending  demurrer,  299. 
amount  of,  allowable,  446. 
appeal  as  to,  100,  402. 
appeal,  of,  413. 

appearance,  conditional,  in  case  of,  263. 
application,  of, 

directions  under  summons,  for,  273. 

incidental,  in,  404. 

not  disposed  of,  404. 

reserved,  404. 
attachment  of  next  friend  for  non-payment  of,  248. 
cause,  of,  removed  from  inferior  Court,  402. 
Chambers,  power  of  Justice  to  award,  in  all  applications  in,  99. 
Commonwealth,  against,  or  to,  when  a  party,  193. 
confession  of  defence,  after,  297. 
counsel,  fees  of,  446.     See  Counsel. 
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COSTS—contimted, 

defendant,  of,  when  plaintiff  improperly  joined,  242. 

by,  of  co-defendant's  costs,  401. 
defence  and  counterclaim,  of,  401. 
demurrer,  of,  when  allowed  or  over- ruled,  300. 

settine  aside  with,  298. 
disallowance  of,  by  Justice,  398. 
discontinuance  of  action,  on,  301 ,  302. 

judgment  for,  302. 
discovery,  of,  by  interrogatories,  319. 

order  for,  to  save,  321. 
discretionary,  99,  398. 

dismissal  of  action  with,  for  want  of  prosecution,  303. 
documents,  of  proving,  after  notice  to  admit,  329. 
election  petition,  of,  451.    See  Court  of  Disputed  Returns. 
estate,  out  of,  402. 

event  of  trial,  when  to  follow,  .398,  399. 
expensive  proceedings,  of  unnecessarily,  404. 
former  action,  of,  stay  of  proceedings  until  payment  of,  371. 
further  proceedings  unnecessary,  when,  404. 

food  cause  for  depriving  party  of,  cases  as  to,  399. 
[igh  Court,  power  of,  to  award,  99. 
incidental  applications  in  cause,  of,  404. 
'  inferior  Court,  of  cause  removed  from,  402. 
inquiries  as  to  shares,  of,  403. 
inspection  by  jury,  of,  362. 

interlocutory  proceedings,  of,  order  as  to,  upon  summons  for  directions,  271. 
interrogatories,  of,  319. 

irregularity,  of  summons  to  set  aside  proceedings  for,  408. 
issues,  of,  to  follow  event,  402. 
judgment  for,  and  of.     See  Judgment. 
mandamus,  of,  376,  382. 

of  peremptory  writ  of,  384. 
of  persona  showing  cause  against,  383. 
misjoinder  of  parties,  on,  242. 
motion  not  disposed,  of,  404. 
next  friend,  liability  of,  for,  248. 
particulars^  of  order  for,  285. 
party,  of  adding,  245. 
parties  having  same  interest,  of,  401. 
payment  into  Court,  in  case  of  consolidated  actions,  295. 

with  denial  of  liability,  294. 
payment  out  of  Court  of  money  paid  in  as  security  for,  314. 
pleadings,  of,  struck  out,  284. 

when  proper  admissions  not  made,  292. 
power  to  award,  where  not  expressly  conferred,  100. 
prohibition,  of,  376,  387. 
prolixity  of, 

in  pleadings,  275. 
title  to  affidavits,  346. 
proving  documents,  of,  after  notice  to  admit,  329. 

facts,  that  ought  to  have  been  admitted,  329. 
quo  warranto^  of,  376. 

refusal  to  agree  to  proof  by  affidavit,  of,  228. 

refusal  of  witness  to  attend  &c.  before  examiner,  occasioned  by,  344. 
reserved,  404. 

rules,  power  to  make,  as  to,  209. 

scandalous  matter,  order  striking  out,  in  affidavit,  349. 
second  trial,  of,  40iK 

security  for,  312.     ^ee  Security  for  Costs. 
set-off,  of,  403. 

damages  and,  403. 
setting  aside  judgment  by  default,  of,  267,  306,  339. 
solicitor  and  client, 

order  for,  as  between,  when  pleading  struck  out,  284. 
solicitor,  guardian  ad  litem,  of,  402. 

when  ordered  to  pay,  401. 
special  case,  of,  agreement  to  pay,  331. 
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COSTS^-cmtinued. 

State,  agaioat  or  to,  when  a  party,  193. 
statement  of  claim,  of  prolix,  275. 

of  voluntary,  unnecessary,  or  improper,  290. 
stay  of  action  pending  payment  of,  S71. 
stop  order,  of,  369. 

striking  out  alleged  cause  of  action,  on,  302. 
successful  party,  payment  of,  by,  400. 

refused  to,  398. 
taxation  of,  446. 

review  of,  447. 
trial  by  jury,  to  follow  event,  398,  402. 
want  of  jurisdiction,  where  matter  dismissed  for,  99,  100. 

COUNSEL.— i^ee  Barrister. 

assignment  of,  where  prisoner  without  means,  196. 

fees  ot,  446. 

number  to  be  heard  on  appeal,  414. 

Crown  case  reserved,  200. 

demurrer,  301. 

reference,  case  stated  on,  94. 
precedence  of,  187. 

right  of  Governors  of  States  to  appoint  King's,  187. 
United  States  laws  as  to,  186. 

**  COURT  OR  JUSTICE  "  :  meaning  of  term,  SO,  212. 

COURT : 

adjournment  from,  or  into,  90,  375. 
fees  of,  437.     See  Fees. 
holidays  of.     See  Holidays. 
notice  from,  service  of,  405. 

COURT  OF  DISPUTED  RETURNS— 

application  of  Rules  of  High  (/ourt  to,  452. 

constitution  of,  448. 

costs,  deposits  as  security  for,  449. 

applicable  for  costs,  451. 
recovery  of,  451. 
repayment  of,  451. 
decision,  copy  of  order  on,  to  be  sent  to  House  affected,  450. 
effect  of,  451. 

final  and  conclusive,  to  be,  450. 

substantial  merits  and  good  conscience  to  guide  Court  in  its,  450. 
delay,  when  not  to  avoid  an  election,  450. 
errors,  immaterial,  not  to  avoid  an  election,  450. 
evidence,  nature  of,  on  trial  before,  450. 
High  Court  to  be,  448. 
inauiries  by,  nature  of,  450. 

oraer  of,  copy  of,  to  be  sent  to  clerk  of  House  affected,  450. 
petition,  aoainst  election, 
addressed  to,  448. 
appearance  aiter  service  of,  453. 
copy  of,  to  be  sent  to  clerk  of  House  affected,  450. 
counter  charges  to,  454. 
death  of  petitioner  before  trial  of,  455. 
filinfr  of,  449. 

particular  votes  objected  to,  list  of,  454. 
particulars  of,  further  and  better,  order  for,  454. 
publication  of,  453. 
requisites  of,  448. 
service  of,  453. 

at  an  address  for  service,  453. 
title  of,  452. 
trial  of,  454. 

notice  of,  454. 

place  and  time  of,  454. 
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COURT  OF  DISPUTED  RETURNS— co»i/tmi€(i. 
petition,  withdrawal  of,  454. 

substitution  of  another  petitioner  after,  454. 
petitioner, 

death  of,  455. 

substitution  of  anotiier,  after  withdrawal  of  petitioner,  454. 
powers  of,  449. 

real  justice  to  be  observed  by,  450. 
rolls,  correctness  of  not  to  be  inquired  into,  450. 
rules  of  Court,  annulment  of,  by  either  House,  451. 
power  of  Justices  to  make,  451. 
to  be  laid  before  Parliament,  451. 
Supreme  Court  of  State  to  be,  until  High  Court  established,  448. 

jurisdiction  of,  when  petitions,  referred  by  High  Court, 
448. 
votes,  inquiry  into,  450. 

particulars  of  votes  objected  to,  454. 

COURT  OF  RECORD,  High  Court  is  a,  75. 

COURTS  OF  STATE  : 

vested  with  federal  jurisdiction,  165. 

COURTS  EXERCISING  FEDERAL  JURISDICFION  : 
appeal  from.     See  Appeal. 

commanding  of  performance  of  duty  by,  131,  132. 
power  of  Justice  to  make  rules  regulating  practice  in,  209. 
requiring  to  abstain  from  exercise  of  federal  jurisdiction,  131,  133. 
vesting  of  jurisdiction  in,  165. 
when  common  law  binds,  205. 

COURT  OF  SUMMARY  JURISDICTION : 
appeal  from,  to  High  Court,  165. 
original  federal  jurisdiction  of,  under  special  acts,  31. 
constitution  of,  when  exercising  federal  jurisdiction,  165,  195. 
vesting  of  federal  jurisdiction  in,  165. 

in  criminal  cases,  195. 

■CRIMINAL  JURISDICTION  : 
appeal  by  case  reserved,  197. 

from  arrest  of  judgment,  202. 

special  leave,  by,  202. 
appeal  to  High  Court  by  special  leave  from  Supreme  Court  of  a  State  in 

criminal  matters,  142,  151,  153. 
appeal  to  High  Court  or  Full  Court  of  State,  197,  202. 
arrest  and  custody  of  persons  charged  with  offences,  194. 
bail,  195. 

commitment  for  trial,  195. 

common  law  binding  on  Courts  exercising  federal,  205. 
conviction  of  accused,  195. 

defence  of  prisoner  without  adequate  means,  196. 
discharge  of  a  person  committed  for  trial,  197. 
evidence,  improper  admission  of,  202. 
examination  of  accused,  195. 
jurisdiction  of  State  Courts,  195. 

preliminary  proceedings.  State  laws  applicable  to,  194,  195. 
prosecution  by  indictment,  196. 

rules,  power  of  Justice  to  make,  as  to  criminal  matters,  208. 
trial  on  indictment,  195. 
venue  where  offence  committed  in  several  States,  196. 

CRIMINAL  MATTERS : 

power  of  Justices  to  make  rules  as  to,  208. 

special  leave  to  appeal  from  Supreme  Court  of  a  State  to  High  Court  in,  142, 
151,  153. 

CRIMINAL  PROCEEDINGS  :  definition  of,  74. 
included  in  term  cause,  73. 
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CROSS-ACTION.— 566  Cross-claim. 
defendant  may  set  up,  277. 
defence,  as  to,  must  be  specially  pleaded,  292. 

CROSS-APPEALS.— 566  Appeal. 

CROSS-CLAIM.— 566  also  Defence. 
answers  to,  279. 

connection  of,  with  original  subject-matter,  59,  130,  277. 
costs  of  security  for,  312. 
cross-action  has  effect  of,  278. 
defendant  may  set  up,  277. 
delivery  of,  277. 
demurrer  to,  298. 
disposed  of  separately,  278. 
execution  not  to  issue  without  leave,  305. 
matters  arising  pending  action,  as  to,  297. 
misjoinder  of  plaintiffs  does  not  affect,  243. 
particulars  of,  in  trial  without  pleadings «  275. 
pleading,  separate  and  distinct  facts  in,  278. 
set-off.    See  Set-off. 
striking  out  of,  278. 

CROSS-EXAMINATION  : 

person,  of,  who  has  made  affidavit,  345. 

CROWN.— 566  Commonwealth. 

actions  by,  when  in  name  of  King,  251. 
discovery  by,  324. 
interrogatories,  answer  to,  317,  319. 
prerogative  of,  as  to  precedence,  82. 
treaties,  104,  105. 

CROWN  CASE  RESERVED,  197.     Ste  Criminal  Jurisdiction. 

CROWN  SOLICITOR : 

right  of,  to  practice  in  federal  Courts  and  in  States,  187. 

CUSTODY  OF  PROPERTY : 

applications  relating  to,  89,  92. 

CUSTOMS  ACT  1901  : 

jurisdiction  of  High  Court  under,  28. 
State  Courts,  under,  9,  31. 

D 

DAMAGES  : 

ascertainment  of,  when  a  matter  of  calculation,  341,  342. 

assessment  of,  after  interlocutory  judgment  on  default  of  appearance,  9S6. 

pleading,  303,  304,  305. 

in  respect  of  continuing  cause  of  action,  342. 

writ  of  inquiry,  under,  341. 
defence  in  action  for,  291. 

excessive  or  insufficient,  157,  158.     .s'66  New  Trial,  Grounds  for 
payment  into  Court  in  action  for,  293. 
pleading,  particulars  of,  in,  278. 
reference  to  officer  of  Court  to  ascertain,  342. 
service  out  of  jurisdiction  in  action  for,  259. 
set-off  of  costs  and,  in  same  matter,  403. 
undertaking  as  to,  on  injunction,  366. 
writ  of  inquiry  to  ascertain,  341. 

DEATH  OF  PARTIES: 

See  Change  of  Parties,  268,  269,  270. 
to  an  appeal,  238. 

election  petition,  455. 

DEBT : 

action  for,  denial  of  debt  insufficient  defence  in,  291. 

particulars  of,  285. 

payment  into  Court  in  action  for,  293. 
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DECISIONS  OF  STATE  COURTS  : 
how  regarded  by  High  Court,  51,  203. 

DECLARATORY  JUIXJMENT,  249. 
DECREE  :  definition  of,  75. 

DEFAULT : 

complying  with  order  for  discovery  and  inspection  of  documents,  in.  327. 
production  of  books,  in,  222. 
to  answer  interrogatories,  in,  327. 

DEFAULT  OF  APPEARANCE : 

affidavit  of  service  to  be  filed  on,  before  proceeding  in  action,  267. 
delivery  of  pleading  by  filing  on,  278,  406. 
infant  or  person  of  unsound  mind,  by,  264. 
judgment  upon,  damages,  in  case  of  claim  for,  266. 

debt,  in  case  of  claim  for,  265,  266. 

detention  of  goods,  &c.,  in  case  of  claim  for,  266. 

liquidated  demand,  in  case  of  claim  for,  265,  266. 

setting  aside,  267. 

several  defendants,  against  one  of,  effect  of,  266. 
out  of  jurisdiction,  by  person,  260,  261. 
proceedinfi;s  upon,  in  actions  not  specially  provided  for,  267. 
service,  date  of,  to  be  indorsed  on  writ  before  plaintiff  can  proceed  in,  257. 

mode  of,  in  case  of,  406. 
trial,  at,  339. 

DEFAULT  OF  PLEADING : 
admission  of  facts  by,  306. 
claim,  statement  of,  by  non-delivery  of,  302. 

dismissal  of  action  upon,  302. 
close  of  pleadings  on,  306. 
defence,  by  non-delivery  of,  305. 
entry  of  judgment  in,  303,  305. 
judgment  upon,  in  cases  not  specially  provided  for,  306. 

damages,  in  action  for,  303,  304. 

debt  or  liquidated  demand,  in  action  for,  303,  304. 

detention  of  goods,  &c.,  in  action  for,  304. 

motion  for,  305,  306. 

several  defendants,  against  one  of,  effect  of,  305. 
setting  aside  judgment  obtained  on,  306. 

DEFECTS  AND  ERRORS : 
amendment  of,  228,  229. 

DEFENCE : 

abatement  in,  293. 

action  without  pleadings,  in  case  of,  275. 

confession  of,  297. 

cross-action,  when  facts  relied  on  as  establishing,  292. 

costs  ot  provmg  what  ought  to  be  admitted  in,  292. 

damages  deemed  to  be  put  in  issue  by,  291. 

defendant  may  set  up  any,  when  cause  removed  to  High  Court,  184. 

delivery  of,  277. 

default  in,  305. 
time  for,  291.  292. 
demurrer  and,  in  one  pleading,  299. 
demurrer  to,  298. 
denial  in  actions  on  bills,  &c.,  291. 

of  claim  in  a  representative  capacity,  291. 

debt,  insufficient,  291. 
where  damages  claimed,  291. 
discontinuance  of,  302. 
further  and  better  particulars  of,  285. 

where  matter  arises  pending  action  and  after  defence,  297. 
liquidated  demand  in  money,  in  action  for,  291. 

under  contract,  in  action  for,  291. 
matter  arising  pending  the  action,  of,  297. 
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DEFENCE— continued. 

**  not  guilty  by  Statute,"  of,  not  allowed,  279. 

person,  of,  without  adequate  means,  on  trial,  196. 

part  of  claim  only,  to,  305. 

particulars  of,  285. 

payment  into  Court,  293.     See  Payment  into  Court. 

to  be  stated  in,  294. 
relief  claimed  by,  on  distinct  grounds,  278. 
service  of,  291,  292. 
several,  279. 

special,  wUen  open  to  defendant  in  trial  without  pleadings,  275. 
statement  of,  277. 
striking  out.    See  Striking  Oct. 
tender  Def ore  action,  of,  294. 
time  for  delivery  of,  291,  292. 

when  appearance  out  of  time,  263. 

DEFENDANT : 

absence  of,  does  not  prevent  cause  proceeding  acainst  others,  101. 

absent,  not  concluded  by  judgment  unless  served,  101,  245. 

adding.     See  Parties. 

address  of,  262. 

Commonwealth  a,  103,  108. 

costs  of,  where  plaintiff  improperly  joined,  242. 

death  of,  267,  268,  270. 

on  appeal,  238. 
default  of  appearance  by,  at  trial,  339. 
definition  of,  73,  212. 
equitable  claims  by,  130. 
insolvency  of,  267,  268. 
joinder  of,  where  plaintiff  in  doubt,  244. 
joint,  or  joint  and  several  liability  of,  243,  244. 
judgment  against  one  or  more,  243. 
jurisdiction,  out  of,  issue  of  writ  against,  251. 

power  to  proceed  against,  after  notice,  101. 
marriage  of,  267,  268. 

not  interested  in  all  the  relief  claimed,  244. 
payment  into  Court  by,  293.    See  Payment  into  Court. 
service  on,  254.     See  Service  of  Originating  Proceedings. 

out  of  jurisdiction,  258.     See  Service  out  of  Jurisdiction. 

substituted  service,  257.     See  Service,  substituted. 
where  no,  named  in  writ,  251. 
who  may  be  joined  as,  243. 

DELIVERY— 

pleading,  of.     See  Pleading. 

DEMURRER : 

allowed  as  to  part  of  pleading,  300. 
whole  of  pleading,  300. 
amendment  pending,  299. 
costs  of,  on  amendment  of  pleading,  299. 

when  allowed  or  over-ruled,  300. 
counsel,  number  of,  heard  on,  301. 
declaration  of  right,  to,  298. 
defence  and,  in  one  pleading,  299. 
document,  foimded  on,  299. 
entry  of,  for  argument,  299,  300. 

before  Full  Court,  300. 
filing  pleadings  on  setting  down,  300. 
ground  of,  298. 

indorsement  on,  of  notice  to  set  down,  285. 
judgment  on,  300. 

when  not  set  down,  299. 
with  leave  to  plead,  300. 
pleadings,  copy  of,  for  Justices  on,  301. 
relief  claimed,  does  not  lie  to,  298. 
setting  aside  of,  when  no  ground  stated,  298. 
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DEMURRER— con^inncrf. 
setting  down  of,  299. 

time  for,  299. 

DEPOSITIONS.— 5ec  Evidknce,  Examiner. 

DEPUTY  MARSHAL : 

appointment  and  duties  of,  189. 

omcers  to  assist,  appointment,  of ,  189. 

power  of  Justices  to  make  rules  as  to  duties  of,  209. 

DETENTION  OF  PROPERTY  : 
interim  order  for,  361. 

DIRECTIONS : 

Justice,  by,  when  practice  not  prescribed  by  rules,  410. 
summons  for,  270. 

DISABILITY  :  persons  under.     -See  Infants,  Lunatics. 
DISCHARGE  of  persons  committed  for  trial,  197. 

DISCONTINUANCE : 

agreement  for,  302. 

consolidated  actions,  effect  of,  on,  302. 

defence,  before,  301. 

defendant,  by,  by  leave,  302. 

judgment  for  costs  on,  302. 

leave  of  the  Court  for,  302. 

notice  of,  301. 

order  of  the  Justice,  by,  302. 

part  of  case  abandoned,  302. 

plaintiff,  by,  301,  302. 

withdrawal  by  consent,  302. 

DISCOVERY  (AND  INSPECTION) : 

applications  for,  may  be  in  summons  for  directions,  271. 

attachment  for  failure  to  comply  with  order  for,  327. 

Crown,  by,  324. 

default  in  making,  327,  328. 

documents,  of,  321. 

affidavit  of,  323. 

objection  to  produce  to  be  taken  in,  323. 

application  for,  321,  .322.  326. 

corporation,  by,  .^22. 

infant,  by,  329. 

order  for,  321,  322,  326. 
service  of,  328. 

special  order  for,  326. 

verified  copies  instead  of  inspection,  327. 
infant,  by,  329.  ^ 

interrogatories,  by,  315.     Stt  Interbooatories. 
issues,  determination  of,  before  granting,  327. 
Marshal,  in  actions  against,  328. 
next  friend,  by,  329. 
non-compliance  with  order  for,  327. 
objections  to  produce,  how  taken,  323. 
premature,  327. 
privilege  against,  324. 
solicitor  not  giving  notice  to  his  client  of  order  for,  32S. 

DISMISSAL  OF  ACTION  : 

default  of,  for,  appearance  by  plaintiff  at  trial,  339. 

death  of  party,  on,  of  plaintiff  in  proceeding  will  cause,  270. 

pleading  of,  302. 
defendant  may  apply  for,  instead  of  giving  notice  of  trial,  337. 
non-compliance  with  order  for  production  of  books,  for,  2i22. 
no  reasonable  cause  of  action,  when,  283. 
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DISMISSAL  OF  ACTION— continued. 
point  of  law,  on,  283. 
Wffiit  of  prosecution,  for, 

when  claim  not  delivered,  302. 
notice  of  trial  not  given,  337. 

DISPUTED  RETURNS,  COURT  OF.— 5ee  Court  of  Disputed  Returns. 

DISTANCE  : 

measurement  of,  252. 

DISTILLATION  ACT  : 

jurisdiction  of  State  Courts  under,  31. 

DISTRICT  REGISTRAR,  188. 

DISTRICT  REGISTRy.— ^'ee  Re(3Istry. 

DIVORCE : 

appeal  from  judgment  of  Supreme  Court  of  State  affecting  the  statosof  a  per- 
son under  law  of,  142. 

DOCUMENTS : 

admission  of,  329. 
affidavit  of.     See  Disoovbrt. 
appeal,  on,  for  Justices,  420,  432. 
attendance  of  person  to  produce,  order  for,  342. 
expenses  of,  .343. 
how  enforced,  343. 
costs  of  proving,  after  refusal  to  admit,  329. 
delivery  of,  by  filing,  278,  406. 
demurrer  founded  on,  299. 
discovery  of,  321.     See  Discovery. 
filing  of.     See  Filing. 
inspection  of,  application  for,  325. 

bank  and  trade  books,  325. 
business  books,  327. 

copies  of,  taking,  327. 
directions  as  to,  summons  for,  271. 
notice  in  writing  required  for,  325. 
order  for,  325. 

nop-corapliauce  with,  327. 
service  of,  on  solicitor  sufficient,  328. 
place  for,  325,  326. 
premature,  3*27. 
privilege  from,  326. 

referred  to  in  pleadings  or  affidavits,  325. 
time  for,  325. 
notice  to  admit,  329. 

effect  of,  on  costs,  329. 
to  inspect,  325. 

to  produce,  where  documents  referred  to  in  pleadings,  325. 
pleaded,  how,  282. 
production  of,  323. 

discretion  of  Court  as  to,  327. 
non-compliance  with  order  for,  327. 
objections  to,  323. 

on  ground  of  privilege,  324,  327. 
officer  of  Court,  before,  when  directed  to  ascertain  damages,  342. 
order  for,  222,  321,  323. 

attendance  to  produce,  .342. 

failure  to  comply  with,  222,  327. 
penalty  for  disooedience  of,  343. 
service  of,  328. 
referred  to  in  pleadings  or  affidavits,  325. 
time  for,  325. 
verified  copies,  327. 
proof  of  signature  of  party  or  solicitor  to,  227. 
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DOCUMENTS— coTiiinuc^. 

referred  to  in  special  case,  330. 
sealed  with  seal  of  Court  receivable  in  evidence,  213. 
service  of,  404-406. 

transmission  of,  from  Registry  on  appeals,  419,  42t5,  431. 
when  transfer  of  cause  ordered,  217. 
temporary,  218. 
by  telegraph,  218,  219, 
trial,  for  use  of  Justice  at,  339. 


ELECTION  PETITIONS.— 6f€«  Court  of  Disputed  Returns. 
reference  of,  to  Full  Court,  283,  450. 

EMBARRASSING : 

pleading,  &c.,  struck  out,  284,  285. 

EQUITABLE  CLAIMS : 

parties,  by.  Court  to  entertain,  54, 130. 

EQUITY : 

High  Court,  Court  of,  and  Common  Law,  53,  131. 

ERROR : 

power  to  amend  generally,  228. 

clerical,  in  judgment  or  order,  310. 

EVIDENCE.— 5ce  Affidavit,  Examiner,  Subpoena,  Witnesses. 
affidavit,  by.     See  Affidavit. 
answ  er  to  interrogatories  may  be  used  as,  328. 
appeal,  on, 

power  to  take,  417,  418. 

printing,  420,  432. 
books  or  writings  containing,  order  for  production  of,  222. 
commission,  by.    See  Commission. 

depositions  not  to  be  given  in,  without  consent  of  Court,  344. 
election  petition,  on  trial  of.  450. 
fresh,  discovery  of,  after  judgment  or  order,  353. 

application  for  new  trial  on  ground  of,  158,  421. 
further,  on  appeal,  417,  418. 

improper  admission  of,  in  certain  cases  not  to  avoid  conviction,  202. 
mode  of  giving,  on  hearing  of  a  matter,  227. 

at  trial,  with  exceptions,  shall  be  oral,  228. 
new  trial,  applications  for,  with  respect  to  grounds  relating  to,  154. 
notes  of,  to  be  left  at  Chambers  before  hearing  appeal,  420. 
notice  to  admit  documents  in.     See  Documents. 
office  copies  admissible  in,  213,  408. 
open  Court,  to  be  given  in,  228. 
oral,  testimony  at  trial  of  causes  shall  be,  with  exceptions,  228. 

may  be  directed  on  hearing  a  matter  not  being  the  trial,  227. 
order  for  inspection,  detention  or  preservation  of  property  for  the  purpose  of 

obtaining,  361. 
particular  facts,  rule  of  Court  as  to  proof  of,  222. 
pleading  not  to  state,  275. 
request  for  taking,  342. 
special  case,  on,  330. 

State  law  of,  when  binding  on  High  Court,  51,  203. 
summary  of  statute  law  as  to,  47. 
summons  for  directions,  as  to,  271. 

witness,  testimony  of,  at  previous  trial,  may  be  ordered  to  be  read  from 
Justice's  notes,  221. 

EXAMINER.— 5ee  Commission. 

appointment  of,  order  for  the,  224. 
attendance  before,  343,  344. 

disobedience  to  order  for,  343. 
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EXAMINER— co«<inn<?</. 

certificate  of,  to  depositions,  344. 
depositions  taken  before, 
filing  of,  344. 

not  to  be  given  in  evidence  without  consent,  Ac,  344. 
transmission  of,  to  Registry,  344. 
expenses  of  witness  examined  l^fore,  343. 
oaths,  may  administer,  344. 
objections  by  witness  to  questions  before,  343. 

costs  occasioned  by,  344. 
refusal  of  witness  to  attend  before,  or  be  sworn,  343. 

costs  occasioned  by,  344. 
special  report  by,  344. 
summons  for  directions  as  to,  271. 
witness  before.     See  Witnesses. 
subpoena  for,  344. 

EXECUTION : 

application  of  State  laws  as  to,  231. 
against  persons.     See  Attachment. 

limitations  may  be  prescribed,  232. 
discharge  of  property  taken  in,  233. 
equitable,  367. 

interpleader  proceedings,  233. 

judgments  of  High  Court  may  be  executed  throughout  Commonwealth,  99. 
Marshal,  duties  of,  on,  188,  39<5. 
no,  lies  against  CommonMealth  or  State,  193. 
on  judgment  recovered  by  Commonwealth  or  State,  194. 
partners,  where  judgment  against,  360. 
power  of  High  Court  to  award,  on  appeal,  162. 

or  remit  cause  for  execution,  162. 

EX  PARTE  APPLICATIONS : 
affidavits  in  support  of,  350. 
appeal  from  refusal  of,  416. 
Cliambers,  in,  374. 
habean  corpus ,  for.  391 . 
injunction,  for,  362. 
interlocutory  orders,  for,  362. 
leave  to  appeal  to  High  Court,  for,  428. 
summons,  by,  in  certain  cases,  374. 
witness,  for  attendance  of,  after  refusal,  343. 
writ  of  assistance,  for,  390. 

EXTENT:  writ  of,  194. 

EXTRADITION  : 

matter  arising  uuder  treaty,  104. 
validity  of,  tested  by  habeas  corpus^  140. 

EXCISE  ACT  1901  :  original  jurisdiction  of  State  Courts  under,  31. 

EXCLUSIVE  JUDICIAL  POWER,  20. 

EXCLUSIVE  JURISDICTION  OF  HIGH  COURT,  163,  165.   See  High  CorRT. 

EXECUTIVE  POWER: 

distinguished  from  judicial  power,  71. 

EXHIBITS : 

affidavits,  to,  350. 

P 

FEDERAL  COURTS : 

mandamus  or  prohibition  against,  163. 

power  of  Justices  to  make  rules  prescribing  practice  and  procedure  in,  209. 

right  of  barristers  and  solicitors  to  practice  in,  185. 

FEDERAL  JURISDICTION  : 

appeal  to  High  Court  from  Supreme  Court  exercising,  141,  165. 
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FEDERAL  JURISDICTION-caw/i/i«crf. 

appeal  to  High  Court  from  Supreme  Court  exercising, 
quorum  of  Justices  on,  94. 
no,  from  decision  as  to  costs,  100. 
High  Court  may  command  performance  of  duties  by  Courts  invested  with,  131. 

require  Court  to  abstain  from  exercise  of,  131. 
investing  of  State  Courts  with,  30,  165,  175. 
meaning  of,  144. 
power  of  Justices  of  High  Court  to  make  rules  prescribing  practice  in  Courts 

exercising,  209. 
State  Courts,  of,  in  criminal  cases,  195. 
State  Supreme  Courts,  of,  in  Chambers  in  matters  pending  in  High  Court,  93. 

FEES: 

barristers  and  solicitors,  of,  446. 

commissioner  for  affidavits,  payable  to,  447. 

Marshal's  offices,  to  be  taken  in,  443. 

Registrar,  payable  to,  447. 

rules,  power  of  Justice  to  make,  as  to,  209. 

scale  of,  to  be  taken  in  Registries  of  High  Court,  437-443. 

FILING : 

affidavits,  of,  348.     See  Affidavit. 

amended  writ  of  summons,  309. 

answer  to  interrogatories,  319. 

certificate  of  refusal  by  witness  to  attend,  &c.,  343. 

delivery  of  pleadings,  by,  278,  406. 

depositions  taken  before  examiner,  344. 

election  petition,  449. 

habeas  corpw^t  return  to  writ  of,  392. 

mandamus,  writ  of,  383. 

next  friend  or  ffuardian,  authority  to  use  name  as,  249. 

notice  of  appeal,  of,  416,  426,  429. 

pleadings,  of.    See  Pleading. 

quo  warrantOy  of  disclaimer  on  information  of,  390. 

security,  of,  312. 

service  of  document,  by,  406. 

special  case,  of,  331. 

statement  of  claim,  267. 

FINAL  JUDGMENTS : 

appeals  from,  of  State  Courts,  141,  144. 

dennition  of,  for  purposes  of  appeal  rules,  415. 

extent  to  which  High  Court  judgments  are,  and  conclusive,  35,  154. 

judgments  of  Court  of  Disputed  Returns  to  be  final  and  conclusive,  450. 

FIRMS.— 5«c  Partners. 

FOREIGN  CORPORATIONS  : 
service  on,  256. 

FOREIGN  COUNTRIES : 

matters  affecting  consuls  of,  103,  106.— 5ee  Consuls. 

FOREIGNER: 

service  on,  when  out  of  jurisdiction,  261. 

FORFEITURE : 

action  for,  in  name  of  King,  251. 
venue  in  suits  to  recover,  207. 

FORMS  : 

certificate  of  judt^ment  against  the  Commonwealth,  210. 
entry  of  appearance  by  defendant,  435. 
conditional,  436. 
guardian,  as,  affidavit  for,  436. 
notice  of  appearance  by  defendant,  436. 

notice  to  be  served  beyond  the  jurisdiction  in  lieu  of  writ,  435. 
power  to  make  rules  as  to,  209. 
special  notice  under  Order  XIII.,  435. 
variations  of,  410. 
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FORMvS— con/mwerf. 

writ  of  service  beyond  the  jurisdiction,  &c.,  434. 
writ  of  summons,  general,  433. 

in  actions  in  rem^  434. 

FRAUD: 

particulars  of,  in  trial  without  pleading,  275. 
pleading  of,  280. 

fraudulent  intention,  282. 
particulars  of,  278. 

FRIVOLOUS : 

action  or  defence,  striking  out  of,  283. 
demurrer  may  be  set  aside,  298. 

FULL  COURT  : 

appeal  to.     See  Appeal. 

appellate  jurisdiction  of  High  Court  to  be  exercised  by«  94. 

applications  for  leave  or  special  leave  to  appeal  to  High  Court  from  State 

Court  to  be  heard  by,  94. 
case  may  be  reserved  for,  93. 

by  way  of  appeal  in  criminal  cases,  197,  202. 
certiorari,  Ac,  order  for,  returnable  before,  375. 
decision  of,  in  case  of  difference  of  opinion,  96. 
definition  of,  212. 

demurrer  entered  for  argument  before,  300. 
Justice  absent,  opinion  of,  may  be  read  by  another  Justice,  87. 
Marshal  to  attend  sittings  of,  when  required,  396. 
new  trittl,  application  for,  to  be  heard  oy,  94. 
quorum  of,  94. 

for  granting  leave  to  appeal  to  King  in  Council,  95. 
on  appeals  from  Judges  of  federal  jurisdiction,  94. 
State  Supreme  Courts,  94. 
reference  to,  93. 

on  points  of  law  raised  in  pleadings,  2S3. 
practice  on,  93. 
sittings  of,  406. 
special  case  may  be  heard  by,  in  first  instance,  332. 

FURTHER  CONSIDERATION : 
adjournment  for,  341 . 
applications  for,  in  Chambers,  373. 
new  trial,  of  motion  for,  423. 


GOOD  BEHAVIOUR: 
security  for,  207. 

GOOD  FRIDAY : 

service  not  to  be  effected  on,  406. 

GUARDIAN  AD  LITEM  : 
corporation  cannot  be,  249. 
costs  of  solicitor,  when,  402. 
infants,  of,  248.     6'ee  Infants. 
married  woman  cannot  be,  249. 
person  of  unsound  mind,  of,  248. 


HABEAS  CORPUS: 

appellate  jurisdiction  of  High  Court  exercised  by  way  of,  32,  137,  139. 
application  for,  391. 

affidavits  on,  391. 
title  of  proceedings  on,  391. 
decisions  as  to,  137-140. 

discharge  of  person  in  custody  without  writ  of,  392. 
High  Court,  jurisdiction  of,  as  to,  131,  136. 

exclusive,  137,  138. 
original,  137. 
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HABEAS  CORPUS-con/mt£ed. 
nature  of  remedy  of,  136. 
notice  to  be  served  with  writ  of,  392. 
order  absolute  for,  in  first  instance,  391 . 
order  for  production  of  person  in  confinement  as  witness,  390. 
return  to  writ  of,  392. 

amendment  of,  392. 

filing  of,  392. 

indorsement  of,  392. 

proceedings  on,  392. 
seal  to  be  affixed  to  writ  of,  407. 
service  of  writ  of,  391. 

State  Courts,  jurisdiction  of,  as  to,  137,  139. 
United  States,  in,  137,  138. 

HIGH  COURT : 

action  in,  outline  of  proceedings  in,  55. 

appeals  to.     See  Appeal. 

avoidance  of  multiplicity  of  proceedings  in,  54,  130. 

common  law  when  binding  on,  52,  205. 

conflicts  between,  and  State  Courts,  51,  188,  203,  232. 

constitution  of,  75. 

contempt,  power  of,  to  punish,  96. 

costs  in,  99.     See  Costs. 

Court  of  common  law  and  equity,  53,  1 .30. 

Court  of  Disputed  Returns,  as  a,  jurisdiction  of,  448. 

Court  of  record,  a,  75. 

evidence  in.     See  Evidence. 

execution  of  judgment  of.     See  Execution. 

injunction,  power  of,  to  grant  against  an  officer  of  the  Commonwealth,  103,  124. 

a  State,  193.    See  Injunction. 
judgments  of.     See  Judgment. 
judicial  power.    See  Judicial  Power. 
jurisdiction, 

appellate.     See  Appeij^ate  Jurisdiction. 
(Chambers,  in,  89.     See  Chambers. 
concurrent  with  State  Courts  in,  19,  176,  177. 

matters  of  admiralty  or  maritime  jurisdiction,  177,  178. 
affecting  consuls,  &c.,  176. 
arising  under  the  Constitution  or  involving  its  interpretation, 

177. 
arising  under  any  laws  made  by  Parliament,  177. 
between  residents  of  dififerent  States,  177. 
in  which  a  writ  of  injunction  is  sought  against  an  officer  of 

the  Commonwealth,  177. 
relating  to  the  same  subject-matter  claimed  under  the  laws  of 
dififerent  States,  177. 
suits  against  the  Commonwealth  by  any  person,  190. 

a  State  in  respect  of  a  matter  in  which  the  High  Court 
has  original  jurisdiction,  192. 
exclusive  in,  20,  163. 

mandamus  against  federal  officers  or  Courts,  163. 
prohibition  against  federal  officers  or  Courts,  163. 
suits  by  or  on  behalf  of  Commonwealth  against  a  State  or  a  person 

sued  on  behalf  of  a  State,  163. 
suits  by  or  on  behalf  of  a  State  against  the  Commonwealth  or  a 

person  sued  on  behalf  of  the  Commonwealth,  163,  192. 
suits  between  States  or  persons  suing  or  being  sued  on  behalf  of 

different  States,  163,  192. 
suits  between  a  State  and  a  person  suing  or  being  sued  on  behalf  of 

another  State,  163. 
treaty,  matters  arising  directly  under,  163. 

other  matters  of  federal  jurisdiction,  except  so  far  as  State  Courts 
are  invested  with  federal  jurisdiction,  165. 
may  be  exercised  by  one  or  more  Justices  in  open  Court,  88. 
original,  26—29,  103,  131. 

conferred  by  special  statutes,  28. 

in  matters  affecting  consuls,  &c.,  103,  106. 
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HIGH  COVl^T-continrnd. 
jurisdiction,  original, 

in  matters  arising  under  the  Constitution  or  involving  its  interpreta- 
tion, 103,  125',  126. 
arising  under  any  treaty,  103,  104. 

between  States  or  between  residents  of  different  States  or 
between  a  State  and  a  resident  of  another  State, 
103,  109,  112. 
in  which  the  Commonwealth  or  a  person  suing  or  being  sued 
on  behalf  of  the  Commonwealth  is  a  party,  103, 
108. 
in  which,  is  sought  against  an  officer  of  the  Commonwealth 
a  writ  of  injunction,  103,  124. 

mandamus  or  order,  103,  118,  123. 
prohibition,  103,  118,  123. 
in  which  is  sought  order  or  Vf rit  of  habeas  corpus,  131,  138. 

removing  from  office  any 
person    holding    office 
under    the    Conunon- 
>      wealth,  131,  135. 
parties,  based  on  character  of,  24. 
subject-matter  of  action,  based  on,  21. 
territorial,  89. 
legal  and  equitable  claims  may  be  determined  in  one  cause  in,  54,  130 
new  trial,  power  of,  to  grant,  154.     See  New  Trial. 
oaths,  power  of,  to  administer,  223. 
Parliament,  power  of,  as  to,  76.     See  Parliament. 
parties  in.     See  Parties. 
practice  of,  when  sitting  in  a  State,  51,  203. 
process  of.    See  Process. 
remedies,  power  of,  to  grant,  130. 
remitter  of  matter  from,  to  State  Court,  184. 
removal  of  cause  from  State  Courts  to,  181. 
seal  of,  212.     See  Seal. 
seat  of,  86. 
sittings  of,  87. 
trial  in.     See  Trial. 

HOLIDAYS,  407. 

exclusion  of,  in  computing  time,  396. 
offices  of  the  Court  not  open  on,  407. 
what  shall  be  observed  as,  407. 

HUSBAND.— 5e6  Married  Woman. 

joinder  of  as,  party  on  marriage,  268. 
service  of  writ  on  when  both  defendants,  255. 


ILLEGALITY  :  pleading  as  defence,  280. 

INDICTABLE  OFFENCES.— ^ec  Criminal  Jdrisdiction. 

accused  person,  discharge  of,  if  prosecutor  declines  to  proceed,  197. 

right  of,  to  apply  for  counsel,  196. 
appeal  from  conviction,  197. 

order  arresting,  judgment,  202. 
hearing  of,  199. 
special  leave  to,  202. 
application  of  State  law  to  examination,  commitment,  trial  and  conviction  of 

accused,  194,  195. 
indictment,  in  whose  name  presented,  196. 
jurisdiction  of  State  Courts  over  persons  charged  with,  195. 
prosecution  for,  by  indictment,  196. 

power  to  decline  to  proceed  with,  196. 
venue  in  certain  cases,  196. 

INDICTMENT,  196.— .See  Indictable  Offences. 
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INDORSEMENT : 

address,  of.    See  Address. 
affidavit,  on,  at  time  of  filing,  348. 
change  of  parties,  on  order  as  to,  269. 
claim,  of,  on  writ  of  summons,  250. 

amendment  of,  250,  307,  309.     See  Amendment. 

date  of  service,  as  to,  257. 

District  Registry,  writ  issued  out  of,  253. 

need  not  be  precise,  250. 

out  of  jurisdiction,  when  defendant  is,  259. 

place  of  trial  may  be  named  on,  333. 

trial  without  pleading,  as  to,  274. 

variations  in,  of  writ  oy  statement  of  claim,  289. 
officer  of  Court,  by,  as  to  damages  upon  order  of  reference,  342. 
originating  proceedings,  on,  of  address,  241. 
pleading,  of,  279. 

with  notice  to  plead  or  demur,  285. 
service,  of  on  writ  of  summons,  257. 

INFANCY.— 5ec  Infant. 

defence  of,  on  trial  without  pleading,  275. 

INFANT : 

action  by  or  against,  248. 

admissions  by,  no,  for  want  of  denial  in  pleading,  279. 

appearance  of,  by  guardian  ad  litem,  264. 

affidavit  on,  264,  436. 
on  hearing  of  matters  other  than  actions,  264. 
application  to  carry  on  proceedings  against,  264. 
compromise  by,  248. 

consent  of  guardian  to  procedure  on  behalf  of,  249. 
default  of  appearance  by,  264. 
discovery  by,  329. 
guardian  aa  litem, 

appointment  of,  249. 

where  default  in  appearance,  264. 
consent  to  act  as,  without  order,  264. 
corporation  cannot  be,  249. 

costs  of,  when  solicitor  acts  as  guardian  ad  litem,  402. 
discovery  by,  329. 
married  woman  cannot  be,  249. 
removal  of,  249. 
interrogatories  may  be  administered  to,  329. 
next  friend,  action  by,  248. 

application  by,  to  carry  on  proceedings  on  death,  kc,  of  a  party, 

268. 
appointment  of,  249. 

authority  to  use  name  as,  to  be  filed,  249. 
consent  by,  to  act,  249. 
consent  of,  to  mode  <  f  taking  evidence,  249. 
discovery  by,  329. 
removal  of,  249. 

stay  of  proceedings  improperly  instituted  by,  370. 
service  of  originating  proceedings  on,  255. 
special  case,  setting  down  where,  a  party,  331. 

INFERIOR  COURTS,  EXERCISING  FEDERAL  JURISDICTION  : 
appeal  from,  to  High  Court,  165,  180. 

procedure  on,  426. 
certiorari  to  remove  from,  376.    See  Cebtiorari. 
costs  of  action  after  removal  from,  402. 

INFORMATION  : 

and  belief  in  affidavits,  346. 
quo  warranto,  of,  388. 

INJUNCTION  : 

against  an  officer  of  the  Commonwealth,  103,  124,  177. 
a  State  or  its  officers,  193. 
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INJUNCTI0N-co7i/»»«€f/. 

application  for,  ex  parU  or  upon  notice,  362. 

time  for,  362. 
damages,  undertaking  as  to,  on  grant  of,  366. 
early  trial  on  application  for,  36o. 
interlocutory,  363—365. 
preservation  of  property  by,  92. 

repetition  of  wrongful  act  or  breach  of  contract,  against,  366. 
service  out  of  jurisdiction  in  action  for,  259. 

INQUIRIES.— -See  Accounts  and  Inquiries. 

INSOLVENCY  : 

action  not  abated  on,  267. 

appeal  from  judgment  of  State  Court  affecting  status  of  person  under  law  of, 

142. 
discharge  under  law  of,  defence  of,  in  trial  without  pleadings,  275. 

INSPECTION.— iS^ee  Discovery  and  Inspkctiok. 
documents,  of,  325. 
jury,  by,  362. 
Justices,  by,  361. 
subject-matter  of  action,  of,  361. 
summons  for  directions,  on,  271. 

INTERIM  PRESERVATION  OR  CUSTODY  OF  PROPERTY : 
applications  for,  361. 

in  Chambers,  8^. 
detention  by  Court  for  purpose  of,  361. 
early  trial  may  be  by  order  on  application  for,  365. 
order  for,  when  it  may  be  n.ade,  362. 
perishable  goods,  362. 
receiver,  by  appointment  of,  92,  362. 
subject-matter  of  disputed  contract,  362. 

INTERLOCUTORY : 

judgment,  appeal  from,  of  Supreme  Court  of  a  State,  141,  142. 
default  of  appearance,  on,  266. 
default  of  pleading,  on,  303,  304,  305. 
definition  of,  145. 
order,  notice  of,  appeal  from,  415. 

appeal  not  barred  by  reason  of  no  appeal  from,  420,  432. 

inspection  of  property,  for,  361. 

interim  preservation,  Ac,  of  property,  for,  361. 

sale  of  perishable  goods,  for,  362. 

what  is,  145,  416. 

INTERPLEADER  : 

proceedings  by  way  of,  to  be  taken  in  Supreme  Courts  of  States,  233. 

INTERPRETATION  OF  : 

Constitution,  126.    See  Constitution. 

decisions  of  State  Courts  as  to,  how  regarded  by  High  Court,  51,  203. 

terms  of.  High  Court  Procedure  Act,  of,  212. 

Judiciary  Act,  73. 
treaty,  of,  by  Court,  104. 

INTERROGATORIES.— .See  Answer  to  Interrogatories. 
application  for  leave  to  deliver,  315. 

contempt  of  Court,  on  motion  for  committal  for,  answer  to,  394. 
corporation  or  company,  delivery  of,  to,  319. 
costs  of,  319. 
delivery  of,  315. 

directions  as  to,  summons  for,  271. 
examination  of  witness  by,  by  order,  224. 
infant,  can  be  administered  to,  329. 
irrelevant,  objection  to  answer,  320. 
what  deemed  to  be,  316. 
Marshal,  in  action  against,  328. 
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INTERROGATORIES~co»/mM€d. 

non-compliance  with  order  to  answer,  vS27. 

objection  to  answer,  3*20. 

one  set  only  of,  to  he  delivered,  316. 

order  for  delivery  of,  when  required,  315. 

service  of  order  for,  on  solicitor,  sufficient,  328. 

use  of,  at  trial,  328. 

INTER-STATE  COMMISSION  : 

appeal  from,  to  be  heard  by  Full  Court,  94. 

INTERVENTION  : 

in  Admiralty  action,  263. 

INVESTMENT  : 

moneys  or  securities,  of,  applications  as  to,  373. 

IRREGULARITY  : 

affidavit,  in,  use  of  notwithstanding,  349. 
amendment  of,  229. 

application  to  set  aside  proceedings  for,  408. 
fresh  step  after,  effect  oi  taking,  409. 
non-compliance  with  rules,  by,  408. 
setting  aside  proceedings  for,  408,  409. 

ISSUES  : 

directed,  after  judgment,  353. 

before  granting  discovery,  327. 
motion  for  judgment,  on,  353. 
new  trial,  on  motion  for,  423. 
partner,  to  determine  liability  of  former,  360. 
direction  to  parties  to  prepare,  330. 
of  fact,  trial  of,  at  different  times,  336. 

motion  for  judgment,  after  trial  of,  351. 

may  be  directed  on,  352. 
settling  of,  330. 
trial  of,  before  single  Justice,  219. 

with  jury,  by  direction  of  Court,  219,  220. 
on  conditions,  221. 
order  for,  at  any  time,  336. 
different  modes  of,  336. 
without  pleadings,  332,  333. 
of  law.    See  also  Law,  Special  Case. 
of  law  and  fact, 

costs  to  follow  event,  402. 
direction  as  to  order  of  trial  of,  299. 


JOINDER  : 

causes  of  action,  amendment  of  writ  to  effect,  250. 

claims  by  joint  plaintiffs,  in  case  of,  242. 
issue,  of,  281. 

effect  of,  296. 

time  for,  296. 

parties,  of,  242.     See  Parties. 

JUDGE  OF  STATE  SUPREME  COURT  : 
absence  of,  as  ground  of  removal,  82. 

exercise  of  jurisdiction  in  Chambers  in  matters  pending  in  High  Court,  92. 
power  to  state  a  case  or  reserve  a  question  for  the  Full  Court  of  the  High 
Court,  93. 
in  criminal  cases  197,  202. 
stay  of  proceedings  by,  237. 
tenure  of  office  by,  80. 
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JUDGMENT,  INCLUDING  JUDGMENT  OR  ORDER  : 
absent  defendant,  not  concluded  by,  unless  served,  101. 

,  may  be  given  where,  101. 
adding  to,  330. 
admisHions  of  fact,  on,  329. 
amendment  of,  307,  310.     See  Amendment.' 
appeal  from.     See  Appeal. 

balance,  for,  when  set-off  or  cross-claim  established,  292. 
certificate  for  entry  of,  341. 
certiorari  to  remove,  376.    See  Cebtiorari. 
clerical  error  or  mistake  in,  310. 
Commonwealth  or  State,  against,  how  satisfied,  194. 

recovered  by,  how  enforced,  194. 
complete  justice,  power  of  High  Court  to  make  such,  as  necessary  for  doing, 

53,  129. 
confession  of  defence,  for  costs,  297. 
copy  of,  delivery  of,  when  judgment  pleaded,  283. 
declaratory,  may  be  given,  249. 

default,  by.     See  Default  of  Appearance,  Default  of  Pleading. 
default,  by,  on  failure  of  defendant  to  comply  with  order  for  production  of 

biooks,  222. 
defendants,  against  one  or  more,  244- 

in  default  of  appearance,  265,  266. 
in  default  of  pleading,  303,  304,  305. 
definition  of,  73,  74,  212. 

delivered  at  place  other  than  where  cause  or  matter  heard,  87. 
demurrer,  on,  300.    See  Demurrer. 
discontinuance,  on.  302. 
dismissal,  of.    See  Dismlssal  of  Action. 
enforcing,  231.    ^ee  Execution. 
entry  of,  after  ascertainment  of  damages,  342. 

after  trial  of  issues  of  fact  without  pleading,  333. 

against  person  giving  security,  312. 

special  case,  on,  where  agreement  as  to  payment  of  money  and  costs, 

331. 
trial,  after,  341. 
final,  meaning  of  term,  144.     See  Final  Judgment. 
firm  or  partners,  against,  360. 
High  Court,  of,  extent  to  which,  final  and  conclusive,  35,  154. 

has  effect,  and  may  be  executed  throughout  Commonwealth,  99. 
interlocutory.     See  Interlocutory,  Judgment. 
motion  for,  350.     See  Motion  for  Judgment. 
nonsuit,  of,  effect  of,  341. 

obtained  in  absence,  when  recognized  by  foreign  Court,  114. 
pleading  of,  283. 

quMhing  of,  in  certiorari  proceedings,  379. 
quo  warranto,  on  information  of.  3^. 
recovered  in  one  State  enforced  in  another,  115. 
relief  against,  in  matters  arising  after  judgment,  353,  354. 
satisfaction  of,  entry  of,  .354. 
seal,  office,  to  be  affixed  to,  408. 
service  of,  405. 
setting  aside,  353. 

on  appeal,  162.     See  Appeal. 

in  criminal  cases,  199. 

on  default  of  appearance,  267. 

at  trial,  339. 
pleading,  306. 
special  case,  on,  according  to  agreement,  331. 
stay  of  proceedings  on.     See  Stay  of  Action  or  Proceedings. 
to  be  ffiven  in  open  Court,  89. 
upon  findings  of  jury,  220. 
varying  of,  363. 

JUDICIAL  POWER.— iSfee  High  Court. 
aggregate,  under  Constitution,  17. 
appellate,  19,  32. 
civil  and  criminal,  20. 
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JUDICIAL  VOWER^commued. 
concurrent,  19. 
definition  of,  4,  6,  69. 
distinguished  from  jurisdiction,  88. 

executive  power,  71. 

legislative,  71. 

political  question,  6,  70,  72. 
extent  to  which,  under  control  of  legislature,  34,  76. 
must  be  vested  in  Courts,  85. 
opinions  of  Justices  on  questions  of  law,  7. 
original,  18,  21. 

JURISDICTION.— 5c6  High  Court,  Supreme  Courts  of  States,  State  Courts. 
Chambers  in,  of  High  Court,  Sd.—See  Chambers. 
conditional  entry  of  appearance  not  submission  to,  263. 
costs  where  matter  dismissed  for  want  of,  99,  100. 
criminal.     .See  Criminal  Jurisdiction. 
defendant  out  of,  power  of  High  Court  to  proceed,  101. 
exercise  of,  of  High  Court  by  single  Justice,  88. 
persons  residing  within  the  Commonwealth,  over,  259. 
service  out  of,  258.    S^e  Service  op  Originating  Proceedings. 

JURY: 

application  of  State  laws  to,  222. 
in  criminal  cases,  46,  219. 
inspection  by,  362. 
summoning  of,  222. 
trial  of  suit  without,  219. 

application  by  party  for,  with,  336. 

or  issues  with,  Court  may  order,  220. 

at  any  time,  336. 

v/ith,  to  be  before  single  Justice,  336. 

JUSTICE  OF  HIGH  COURT  : 
absence  of,  82. 

temporary  transfer  of  cause  upon,  217. 
appeal  from,  140,  411.     See  Appeal. 
appointed  b}'  commission,  75. 
Chief.     See  Chief  Justice. 
definition  of,  212. 
disabilities  of,  84. 

duties,  other  than  judicial,  cannot  be  imposed  on,  7,  70. 
exercise  of  jurisdiction  by  a  single,  88. 
jurisdiction  of,  to  award  costs,  99. 
number  of,  75. 

oath  or  affirmation  to  be  taken  by,  86. 
opinion  of,  on  matters  of  law,  7- 
qualifications  of,  81. 
reference  to  Full  Court  by,  93. 
removal  from  office,  79. 
salaries  of,  185. 
seniority  of,  81. 
tenure  of,  79. 
travelling  expenses  of,  185. 

K 

KNOWLEDGE  : 

affidavits,  to  be  shown  in,  346. 
pleading,  282. 

L 

LAND: 

action  relating  to,  service  out  of  the  jurisdiction  in,  258. 

LAW: 

common,  205.     See  Common  Law. 
issues  of.    See  Issues,  Special  Case. 
point  of,  dismissal  of  action  on,  283. 
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LAW  -^continued. 

point  of,  raised  on  demurrer,  298.     See  Dkmurbkk. 
pleading,  282. 
reference  of,  to  Full  Court,  93. 
preliminary  point  of,  decision  of,  before  trial,  331. 
presumption  of,  need  not  be  pleaded,  282. 

LAWS  : 

application  of  State  laws.     See  Statk. 
Parliament,  of,  matters  arising  under,  177. 

LEAVE : 

appeal,  to,  applications  for,  from  Supreme  Court  of  States  to  be  made  to  Full 
Court,  94. 
interlocutory  judgment  of  Supreme  Court  of  State,  from,  142. 
procedure  on,  428. 
special,  to  appeal,  applications  for,  from  Supreme  Court  of  States  to  be  made 
to  Full  Court,  94. 
from  judgment  procured  on  trial  of  persons  charged  with  indictable 

offence,  202. 
State  Courts,  from,  exercising  federal  jurisdiction,  165. 
Supreme  Courts  of  States,  from,  142. 

procedure  on  obtaining,  152,  428. 

LEGAL  AND  EQUITABLE  CLAIMS : 
may  be  decided  in  one  action,  54,  130. 

LEGISLATIVE  POWER.— 5m  Parliament. 
distinguished  from,  judicial,  71. 

LIBERTY  : 

to  proceed  in  cause  where  service  out  of  jurisdiction,  260,  261. 

LIQUIDATED  DEMAND : 

action  for,  mere  denial  insufficient  in,  291. 

judgment  in,  for  default  of  appearance,  265,  266. 
pleading,  303,  304,  305. 

LONG  VACATION  : 
duration  of,  407. 

LOST  WRIT: 

order  in  case  of,  254. 

LUNATIC— 6'ee  Unsound  Mind. 
actions  by  and  against,  248. 

admissions  by,  no,  for  want  of  denial  in  pleading,  279. 
committee  of, 

consent  of,  to  procedure,  249. 

may  sue  or  defend  by,  248. 

service  of  originating  proceeding  on,  255. 
default  of  appearance  oy,  264. 
next  friend  of,  action  by,  248. 
service  of  originating  proceeding  on,  255. 
special  case  where,  a  party,  331. 


MAGISTRATE.— iSee  Inferior  Courts. 

authorized  to  exercise  federal  iurisdiction  of  Court  of  summary  jurisdiction, 

165. 
criminal  jurisdiction  of,  with  respect  to  offences  against  the  laws  of  the  Com- 
monwealth, 195. 

MALICE : 

pleading  of,  282. 
management  of  property, 

application  relating  to,  89,  92,  373. 

MANAGER,  233.— iSee  Receiver. 
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MANDAMUS : 

appellate  jurisdiction  of  High  Court,  exercise  of,  by,  33,  122,  132,  163. 
application  for  writ  of, 

affidavit  of  prosecutor  upon,  379. 
how  made,  375. 

judicial  tribunal  to,  time  for,  3So. 
title  of  affidavit,  on,  375. 

proceedings  in  case  of,  375. 
Commonwealth,  cannot  be  granted  against,  122. 
costs  of  writ  of,  376,  382. 
definition  of,  132. 
form  of  writ  of,  383. 

High  Court,  jurisdiction  to  grant,  103,  118,  131,  132. 
interpleader,  proceedings  in  nature  of,  384. 
order  absolute  for, 

costs  oi  service  when  allowed,  376. 
in  first  instance,  375. 
order  in  lieu  of,  131. 

order  by,  instead  of  peremptory  writ,  384. 
order  nisi  for, 

pei-sous  to  show  cause  against,  383. 
returnable  before  Full  Court,  375. 
original  jurisdiction  of  High  Court  as  to,  103,  118,  131,  132. 
peremptory  writ  of,  384. 
costs  of,  384. 

order  instead  of,  385. 
principles  upon  which,  granted,  119,  133,  379-383. 
return  to  writ  of,  383. 
pleading  to,  384. 
time  for,  383. 

service  of  copy  of,  on  prosecutor,  384. 
time  for,  383. 
seal  to  be  affixed  to,  407. 
service  of  writ  of,  383. 
writ  of,  against  a  federal  Court,  131,  132,  163. 

an  officer  of  the  Commonwealth,  103,  119,  123,  131,  163. 

MARKING  : 

concurrent  writ,  253. 

pleading,  279. 

renewed  writ  of  summons,  253. 

MARRIAGE : 

appeal  from  State  Supreme  Court  from  judgment  affecting  status  of  person 

under  laws  relating  to,  142. 
action  not  to  abate  on,  267,  268. 
defence  of,  on  trial  M'ithout  pleadings,  275. 
party,  joinder  of  husband  in  case  of,  268. 

MARRIED  WOMAN : 

action  by  or  against,  248. 

next  friend  or  guardian  ad  litem,  cannot  be,  249. 

service  on,  255. 

special  case,  where,  a  party,  331. 

MARSHAL : 

actions  by  or  aeainst,  235. 
deputy,  action  by  or  against,  235. 

office  and  duties  of,  189. 
discovery  against,  328. 

duties  of,  power  of  Justices  to  regulate,  by  Rules  of  Court,  209. 
fees  to  be  taken  in  offices  of,  443. 

power  of  Justices  to  prescribe,  by  rule  of  Court,  209. 
interpleader  by,  233. 
office  and  duties  of,  188. 
officers  of,  appointment  of,  189. 
process,  duties  of,  when  charged  with  service  and  execution  of,  395. 
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MARSHAL— con^i«Me(/. 

returu,  mode  of  making,  by,  395. 
of  non  est  inventus,  by,  395. 
of  process,  by,  395. 
of  writ,  395. 

MATTER.— 5ce  CJause  or  Matter. 

all  matters  in  controversy  between  parties  to  be  determined  in  one  action,  130. 
application  relating  to  conduct  of,  89,  91. 
definition  of,  73,  212. 

term,  in  Constitution,  27. 
hearing,  of,  evidence  on,  227. 
matter  arising  pending  action,  297. 

ponding  m  High  Court,  jurisdiction  of  State  Supreme  Courts  as  to,  92. 
mode  of  commencement  of,  240. 

MEMORANDUM: 

appearance,  of,  261.     See  Appearance. 

MISJOINDER  OF  PARTIES,  243-245.— ^ce  Parties. 

MISREPRESENTATION : 

particulars  of,  in  pleading,  278. 

MISTAKE  : 

amendment  of  clerical,  310. 
as  to  parties.  See  Parties. 
inherent  jurisdiction  of  Court  to  correct,  76,  311. 

MODE  OF  TRIAL. -5€6  Trial. 

MOTION  : 

commencement  of  proceedings  by,  240. 

evidence  on,  227. 

infant,  how  to  appear  on,  264. 

judgment,  for,  350.     See  Motion  for  Judgment. 

leave,  or  special  leave  to  appeal,  for,  428. 

notice  of,' for  committal  357. 

for  contempt,  357. 

for  new  trial,  421.     See  New  Trial. 

MOTION  FOR  JUDGMENT  : 
admissions,  on,  329. 
default  of  pleadings,  on,  305,  306. 
judgment  of  Court  to  be  obtained  upon,  350. 
power  of  Court  on,  352. 
setting  down,  351,  352. 

time  for,  351. 

trial  of  issues,  after.  351. 


N 


NEW  ASSIGNMENT  : 
abolition  of  296. 


NEW  SOUTH  WALES : 

State  Courts  of,  invested  with  federal  jurisdiction,  170. 

NEW^  TRIAL : 

appeal  includes,  73,  212. 
appeal,  on,  may  be  ordered,  154. 
admissions  may  be  directed  on,  221. 
application  for,  affidavits  of  juror  on,  160. 

after  trial  by  justice  without  jury,  420. 
verdict  of  jury,  421. 

Full  Court,  to  be  heard  by,  94. 

to  be  by  notice  of  motion,  421. 
cannot  be  granted  on  reference  to  Full  Court,  93. 
conditions  may  be  imposed  on,  when  granted.  221. 


Digitized  by  VjOOQIC 


INDEX.  493 


NEW  TBlAL-condnued. 

Crown  case  reserved,  may  be  ordered  on,  199. 
failure  to  appear  at  hearing  of  application  for,  424. 
grouTids  for,  154-162,  421,  422. 
High  Court,  power  uf,  to  grant,  154. 
motion  for,  notice  of,  421. 

ameudment  of  422. 

enlargement  of  time  for,  422. 

time  for  service  of,  422. 
power  of  Court  on,  423. 
security  for  costs  on  application  for,  315. 

NEXT  FRIEND  : 

attachment  of,  for  non-payment  of  costs,  248. 
appointment  of,  249. 
authority  of,  to  be  filed,  249. 
consent  by,  to  procedure,  249. 

necessary  before  adding  as  next  friend,  245,  249. 
corporation,  cannot  be,  249. 
costs,  liability  for,  24S. 
infant,  of,  248. 
insane  person,  of,  248. 
married  woman  cannot  be,  249. 
removal  of,  249. 
stay  of  proceeding  improperly  instituted  by,  370. 

NON-COMPLIANCE : 

with  Rules  of  Court,  effect  of,  408. 

NON-JOINDER  OF  PARTIES  : 
effect  of,  245. 

NON-SUIT  : 

judgment  of,  340,  341. 

NOT  GUILTY  : 
plea  of,  279. 

NOTICE  : 

acceptance  of  money  paid  into  Court  by  defendant,  of,  295. 

admission  of  facts  of,  .329. 

admit  facts  or  documents,  to,  329. 

appeal,  of.     See  Appeal. 

appearance^  of,  262. 

application,  of,  for  temporary  transfer  of  cause,  218. 

where  documents  telegraphed,  218. 

evidence  of  service  of,  may  be  telegraphed,  218. 
attachment,  of  application  for,  357. 
certiorari,  in  proceedings  for,  376,  379. 
change  of  parties,  indorsed  on  order  as  to,  269. 
committal,  of  application  for,  357. 
Court,  from,  service  of,  405. 
cross-appeal,  of,  419,  432. 

defendant,  to,  outside  jurisdiction,  power  of  Court  to  proceed  after,  102. 
directions,  of  intention  to  apply  for,  under  general  summons,  273. 
filing  security,  of,  after  six  months,  312. 
habeas  corpitn,  to  be  served  with  writ  of,  392. 
in  lieu  of  service.     See  Service  of  Obigtnatino  Proceedings. 
intention  to  proceed  in  cause  after  delay  of  one  year,  of,  397. 
interim  preservation  of  property,  of  applications  for,  362. 
mandamus,  of  granting  of  order  nisi  for,  383. 
motion,  of.     See  Motion. 
payment  into  Court,  of,  294. 
pleading,  282. 
setting  down  of  cause  on  motion  for  judgment,  of,  351. 

demurrer,  299. 
solicitor  bein|;  authorized  to  appear,  as  to,  406. 
by,  ro  client  of  order  for  discovery,  328. 
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NOTICE— coji^Mued. 

special  defence  on  trial  without  pleading,  of,  275. 

statement  of  claim,  requiring  delivery  of,  290. 

trial,  of,  337. 

writ  of  summons,  of,  to  be  given  out  of  jurisdiction,  251. 

NUMEROUS  PERSONS  : 

in  same  interest,  parties  when,  244. 


OATH: 

affirmation  in  lieu  of,  223. 

commission  authorizing  person  to  administer,  228. 

examiner,  may  be  administered  by,  344. 

form  of,  223. 

High  Court  may  administer,  223. 

of  office  by  Justice,  S6. 

principal  and  District  Registrars  may  administer,  188. 

OFFENCES.— *S'€c  Criminal  Jubisdiction. 

OFFENDERS : 

against  laws  of  Commonwealth,  application  of  State  law  to  procedure  against, 
194-195. 

OFFICE : 

copies  admissible  in  evidence,  213. 

affidavit,  of,  may  be  used,  350. 

certified  copies  are  deemed  to  be,  408. 

marking  and  sealing  of,  408. 
creation  of  new,  in  High  Court,  187. 
hours,  407. 

or  place  of  profit,  84*85. 
seal,  408. 

OFFICER  OF  COMMONWEALTH : 
injunction  against,  103,  118,  124,  177. 
mandamus  against,  103,  118,  131,  163. 
prohibition  against,  103,  118,  163. 
removal  of,  131,  135. 

OFFICERS  OF  HIGH  COURT: 

at  principal  and  district  registries,  187. 

examination  of  witnesses  before,  224. 

power  of,  to  administer  oaths,  344. 

reference  to,  to  ascertain  damage,  342. 

Rules  of  Court,  power  of  Justices  to  make,  regulating  duties  of,  209. 

OFFICERS  OF  STATE : 
injunction  against,  193. 

OPINION  OF  COURT: 

can  only  be  obtained  on  controversies  in  legal  form,  7. 
on  special  case,  33<). 

ORDERS.— 5€c  Judgment. 

amendment  of  errors  in,  310,  311. 

appeal  from.    Set  Appeal. 

application  for,  or  directions  to  Justice  in  Chambers,  89. 

dehnition  of,  75. 

declaratory,  may  be  made,  249. 

High  Court,  of,  to  have  effect  throughout  Commonwealth,  99. 

interlocutorj\     See  Ikteklocutory. 
power  of  Justice  to  vary  or  rescind,  353. 
service  of,  405. 
to  show  cause, 

commencement  of  proceedings  by,  240. 

why  writ  of  certiorari,  mandamus,  &c.,  should  not  issue,  375. 

wh}*  writ  of  habeas  should  not  be  granted,  391. 
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ORIGINAL  JURISDICTION.-- See  High  Ck)UKT. 

ORIGINATING  PROCEEDING : 
definition  of,  241. 
indorsement  on,  of  addrens,  241. 
service  of,  254.    See  Skrvick  of  Originating  Proceedin(j. 

on  added  defendant.  247. 

out  of  jurisdiction,  258. 

ORIGINATING  SUMMONS  : 

commencement  of  civil  proceedings  by,  240. 

OUSTER  OF  OFFICE.— -See  Quo  Warranto,  131, 135,  388. 


PACIFIC  ISLAND  LABOURERS*  ACT : 
jurisdiction  of  State  Courts  under,  31. 

PAPERS : 

for  Justice  at  trial,  339. 
special  case,  on  hearing,  332. 
upon  appeal,  420,  432. 

PARLIAMENT : 

cannot  create  causes  of  action  unauthorized  by  Constitution,  192. 

extend  jurisdiction  of  High  Court  beyond  the  Constitution,  76. 
control  of  appellate  jurisdiction  by,  34,  37,  143. 
judiciary,  power  of,  to  declare  Act  of,  null,  127. 
jurisdiction  of  Courts  in  matters  arising  under  laws  made  by,  177. 
power  of,  to  give  ofifect  to  treaties,  104. 

make  laws  affecting  persouH  out  of  jurisdiction,  44,  102,  113. 
limiting  appeal  to  Privy  Council,  36,  154. 
matters  incidental  to  execution  of  judicial    power,   in, 

18,  77. 
to  give  High  Court  additional  original  jurisdictiou,  27. 
removal  of  Justices  of  High  Court  by,  19, 
Rules  of  Court,  address  by,  to  Governor-General  to  annul,  209,  236. 

PARTIAL  RELIEF,  249. 

PARTICULARS: 

debt,  expenses,  or  damages,  of,  which  exceed  three  folios,  278. 
directions  as  to,  summons  for,  271. 
election  petition,  of,  454. 
further  and  better,  order  for,  285. 
order  for,  285. 

decisions  as  to,  286,  287. 

effect  of,  288. 
pleading,  278. 

preliminary  act,  to  be  contained  in,  288. 
stated  or  settled  account  of,  pleading,  2b2. 
trial  without  pleadings,  in  case  of,  275. 

PARTIES: 

absent,  101,  245. 

action  not  dismissed  for  want  of,  245. 

adding,  application  for,  247. 

by  Justice  at  any  time,  242,  245. 

change  of  interest,  on,  268. 

consent  required  on,  plaintiff  or  next  friend,  245. 

defendant,  244,  245,  247. 

plaintiff,  242,  245,  247. 

service  of  amended  originating  proceeding  after,  247. 

survival  of  cause  of  action,  in  case  of,  268. 

when  wrong  plaintiff,  242. 
alternative  claims,  in  case  of,  242,  243. 
application  as  to,  242,  245,  247. 
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PARTIES— c<w//iw?^c?. 

change  of,  267.     See  Change  of  Pahties. 
Commonwealth,  where  a  party,  193. 

High  Court  has  jurisdiction,  103,  108,  190,  191. 
consent  of.    See  Consent. 
coats  by  reason  of  misjoined  plaintiff,  242. 
counsel  or  solicitor,  may  be  represented  by,  203. 
cross-claim  not  affected  by  misjoinder,  243. 
Crown  actions  to  be  in  name  of  King,  251, 
death  of  party,  in  case  of,  268,  269,  270. 
to  an  appeal,  238. 
to  an  election  petition,  455. 
defendant.     See  also  Defendant. 

added,  service  of  amended  writ  upon,  247. 

adding,  244,  245,  247. 

alternative  claims  against,  243. 

joinder  of,  when  plaintiff  in  doubt,  244. 

jointly  and  severally  liable,  244. 

relief  sought,  extent  of  interest  in,  244. 

who  may  DC  joined  as,  243. 
definition  of,  74. 
doubt  as  to,  242,  244. 
improperly  joined,  245. 
infants  as,  24$. 
joinder  of,  as  defendants,  243,  244. 

plaintiffs,  242. 

successors,  as,  upon  death,  &c.,  267,  269. 

J'oint  claims  by,  242. 
Tustice  may  add  or  strike  out,  245. 
lunatics  as,  248. 

mandamus,  on  applications  for,  379,  383. 
marriage  of  party,  in  case  of,  267-269. 
married  woman,  248.     See  Married  Woman. 
misjoinder  of,  242,  243. 

effect  of,  245. 

on  crossclaim,   243. 
mistake,  as  to,  243,  245. 
necessary,  245,  246. 

new,  application  to  discharge  order  joining,  269. 
new,  service  of  order  on,  269. 
next  friend.     See  Next  Friend. 
non-joinder  of,  245. 

numerous  persons  having  same  interest,  244. 
partners.     See  Partners. 
plaintiff,  adding  and  substituting,  242,  245,  247. 

consent  of  person  added  as,  245,  247. 

doubt  of,  as  to  parties,  244. 

joinder  of  when  common  question  arises,  242. 

mistako  as  to,  242,  245. 

next  friend  added  as,  245. 

who  may  be  joined  as,  242. 

wrong  or  doubtful,  242,  243. 
representative,  appointment  of,  244. 
service  on  added,  247. 
special  case,  to,  33(). 
States,  where  a  party,  193. 
stiikingout,  244,  247. 

substitution  of,  service  of  amended  originating  proceeding  after,  247. 
summons  for,  247. 
when  wrong  plaintiff,  242. 
unnecessarily  joined,  242,  243. 
unsound  mind,  of,  248. 
want  of,  cause  not  to  be  struck  out  for,  245. 


PARTNERS  : 

actions  between,  360. 

by  or  against,  357. 
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PARTNERS— con^mn«i. 
appearance  by,  ^9. 

person  not  a  party,  359. 
under  protest,  3^9. 
application  of  rules  to  person  trading  as  a  firm,  361. 
default  of  appearance,  judgment  against,  in,  360. 
denial  in  defence  of  alleged  constitution  of  a  firm,  291. 
disclosure  of  names  of,  application  by  summons  for,  358. 
on  demand  in  writing  for,  358. 
staying  proceeding  on  default  of,  358. 
execution  in  actions  between,  360. 
execution  of  judgment  against,  360. 
judgment  against  a  firm,  360. 
service  of  originating  proceedings  on,  358. 

notice  in  wnat  capacity  it  is  effected,  359. 

PAYMENT :  pleading,  280. 

PAYMENT  INTO  COURT: 

acceptance  of,  by  plaintiff  in  satisfaction,  294. 

admission  of  liability  by,  293. 

bank  receipt  on,  294. 

consolidated  action,  in,  295. 

costs  after,  294. 

defendant,  by,  293. 

denial  of  liability  with,  293,  317. 

disputed  contract,  action  in  respect  of,  362. 

enforcing  order  for,  354. 

interrogatories  to  guide,  293. 

lien  claimed,  to  release,  366. 

money,  how  dealt  with  in  case,  not  accepted,  295. 

notice  of,  294. 

in  lieu  of  security,  312. 
pleading,  294. 

satisfaction,  notice  of  acceptance,  in,  294,  295. 
security,  in  lieu  of,  312. 
disposal  of  money  after,  314. 
tender,  on  defence  of,  294. 
time  for,  293,  294. 

PAYMENT  OUT  OF  COURT : 

money  paid  in  as  security,  after  disposal  of  same,  314. 
moneys  standing  to  credit  of  cause  or  matter,  372. 
order  for,  when  payment  not  accepted  by  plaintiff,  295. 

PEACE  :  security  for,  and  good  behaviour,  207. 

PENALTIES : 
.     action  for,  to  be  in  name  of  King,  251. 
venue  in  suits  to  recover,  207. 

PERFORMANCE :  pleading,  280. 

PENDENTE  LITE : 

assignment,  creation  or  devolution  of  an  estate,  267. 
perishable  goods,  interlocutory  order  for  sale  of,  362. 

PERSONS  OF  UNSOUND  MIND.— 5ce  Unsound  Mind. 

PETITION  ; 

against  election.    See  Court  of  Disputed  Returns. 

PLACE  OF  Sl'ITINGS  OF  HIGH  COURT  : 

at  principal  seat  and  at  each  place  where  there  is  a  registry,  87. 
for  hearing  appeals,  414,  425,  428. 

PLACE  OF  TRIAL. -5e€  Trial. 

PLAINTIFF.— 5f«  Parties. 
adding,  242,  245,  247. 
address  to  be  indorsed  on  originating  proceeding,  241.     See  Address. 
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PLAINTIFF— con/wMed. 
death  of.  267,  268,  270. 
default  of  appearance  of,  at  tnal,  339. 
definition  of,  73,  212. 
disclosure  by,  of  names  of  partners,  358. 
discontinuance  by,  301.    Set  Discontinuance. 
insolvency  of,  267,  268. 

joinder  of  more  than  one,  jointly  or  alternatively,  242. 
marriage  of,  267,  268. 
security  for  costs  by,  312. 
M'rong,  order  in  case  of,  242,  243. 

PLEADING.— 5ce  also  Crossclaim,  Defence,  Demubreb,  Reply,  Statement of 

ClJlIM. 

abatement,  plea  in,  abolished,  293. 
account  stated  or  settled,  282. 
admissions  in,  279,  281,  329. 

costs  for  not  making  proper,  292. 
alternative  contracts,  282. 
amended  pleading,  to,  310. 
amendment  of,  307,  308. 

where  demurred  to,  299. 
answer  by  way  of  cross-action,  292. 
answers,  several,  279. 
breach  of  trust,  278. 
close  of,  306. 

by  joinder  of  issue,  296. 
collision,  in  action  for,  288. 
condition  oi  mind,  282. 

precedent,  when  to  be  specified,  279. 
confession  and  avoidance  in,  281. 
contract  contained  in  correspondence,  282. 

denial  of,  how  construed,  281. 
copies  of,  for  use  of  Justice  at  trial,  339. 

Justices  on  appeal,  420. 
Justice  on  demurrer,  300,  301. 
cost  of.    See  Costs. 
cross-action,  292. 

cross-claim,  277.     See  Cross-claim. 
damages,  to,  is  unnecessary',  291. 
default  of,  302.     See  Default  of  Pleading. 
defence,  291.     See  Defence. 
delivery  of,  277. 

by  filing,  278,  406. 
defence,  291,  292. 
demurrer,  298. 

enlargement  of  time  for,  292. 

further  defence  or  answer,  when  matter  arises  pending  action,  297. 
joinder  of  issue,  296. 
pleadings  subsequent  to  reply,  296. 
reply,  295. 

statement  of  claim,  290.     See  Statement  of  Claim. 
time  for,  when  appearance  out  of  time,  263. 
time  of  day  for,  397. 

vacation  in,  not  allowed,  without  order,  396. 
where  no  appearance  or  no  address  for  service,  278,  406. 
demurrer,  298.    See  Demurrer. 
deiiialin,  279,  281,291. 

by  joinder  of  issue,  281. 
contract,  of,  281. 
general,  281. 

how  construed,  281. 
specific,  279. 

statement  of  defence,  in,  281,  291.     See  Defence. 
<leparture  in,  280. 
directions  as  to,  summons  for,  271. 
documents,  effect  of,  only  to  be  stated,  282. 
embarrassing  matter  in,  284.     See  Striking  out. 
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PLEADING— coM^inucc/. 

evidence,  not  to  state,  275. 

filing,  before  proceeding,  in  default  of  appearance,  267. 

delivery  of  by,  278,  406. 
fraud,  of,  -278,  279. 

in  trial  without  pleadings,  275. 
fraudulent  intention,  i&2. 
grounds  of  defence  or  reply,  279. 
illegality,  280. 

implied  contracts  or  relations,  282. 
inconsistent  with  previous  pleadings  not  allowed,  280. 
indorsement  on,  of  address  of  solicitor,  279. 

of  notice  to  plead  or  demur,  285. 
infants,  admission  by  non-denial  not  to  conclude,  279. 
irrelevant  or  unnecessary  matter,  284. 
issues  of  facts,  trial  of,  without,  332. 
joinder  of  issue,  281,  296,  :W)6. 
judgment,  283. 

in  default  of.     See  Default  of  Pleading. 
knowledge,  282. 
law,  point  of,  may  be  raised  by,  282. 

presumption  of,  unnecessary,  282. 
limitations,  Statute  of,  to  be  specially  pleaded,  280. 
lunatics,  admissions  by  non -denial  not  to  conclude,  279. 
malice,  282. 

mandamus,  on  return  of  writ  of,  384. 
marking  of,  279. 

material  facts  to  be  stated  in,  275,  276. 
misrepresentation,  278. 
new  assignment  abolished,  296. 

ground  of  claim,  280. 

matter  arising  after  action  brought,  297. 
not  guilty  by  Statute  not  allowed,  279. 
notice,  282. 

to  plead,  285. 
numbers  in,  275. 

particulars  in,  278.     See  Particulars. 
payment,  280. 
payment  into  Court,  294. 
performance,  280. 
point  of  law  may  be  raised  in,  282. 
power  to  make  rules  as  to,  208. 
preliminary  act,  288. 
presumption  of  law,  unnecessary,  282. 
printed  or  written,  278. 
prohibition,  in  lieu  of  writ  of,  385. 
prolix,  cost  of,  275. 

^uo  warranto^  after  information  of,  389. 
release  in,  280. 
relief.     See  Relief. 
reply,  295.     See  Reply. 
scandalous  or  unnecessary,  striking  out,  284. 
separate  and  distinct  facts,  278. 
«et-off,  277.     See  Set-off. 
settled  or  stated  account,  282. 
signed  by  solicitor  or  party,  275. 
statement  of  claim,  289.     See  Statement  of  Claim. 
Stalute  of  Frauds,  280. 
Statute  of  Limitations,  280. 
striking  out,  283,  284.     See  Striking  Oct. 
technical  objection  to,  for  want  of  form,  283. 
trial  without,  274.    See  Trial. 
undue  influence,  278. 

vacation,  in,  not  allowed  without  order,  396. 
wilful  default,  278. 

POINT  OF  LAW,  282.— 5ee  Demurrer,  Law. 
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POLICE  MAGISTRATE: 

power  of,  to  exercise  federal  jurisdiction  of  Court  of  sumirary  jurisdictioD,  195. 

POLITICAL : 

matters  arising  under  treaty,  105. 

distinguished  from  judicial,  6,  70,  72. 

of  inter-State  controversy,  not  the  subiect  of  judicial  inquiry,  110. 

POST  AND  TELEGRAPH  ACT  1901  : 
jurisdiction  of  State  Courts  under,  9,  31. 

PRACTICE  : 

application  of  State  laws  to,  in  High  Court,  50,  203. 
dehnition  of,  42. 

direction  of  Justice  in  cases  not  provided  for,  410. 
power  of  High  Court  to  make  rules  as  to,  208. 

in  Courts  exercising  federal  jurisdiction,  209. 
sources  of,  in  High  Court,  42. 
when  consent  required  to  procedure  by  person  under  a  disability,  249. 

PRAECIPE  :  not  required  on  issue  of  writ,  252. 

PRELIMINARY  ACT,  288,  289. 

PRESERVATION   OF  PROPERTY,  362.     See   Interim    Preservation    or 

Custody  of  Property. 
PRESUMPTION  OF  LAW  ;  need  not  be  pleaded,  282. 
PRINCIPAL  REGISTRAR. -See  Registrar. 
PRINCIPAL  REGISTRY. -/See  Registry. 

PRINTING  : 

evidence  on  appeal,  order  for,  420,  432. 
pleadings,  27b. 

PRIVY  COUNCIL : 

appeal  to,  from  judgments  of  High  Court,  35,  36,  95,  154,  413. 
concurrent  appeal  to,  from  State  Courts,  33. 
quorum  of  Full  Court  on  leave  to  appeal  to,  95. 

PROCEDENDO  ;  writ  of,  388. 

PROCEEDINGS  : 

amendments  of  defects  in,  228,  229. 
at  trial,  339.     See  Trial. 
District  Registry,  in,  214. 

transfer  of,  217. 
effect  of  removal  of  cause  on,  184. 
staying.    See  Stay  of  Action  or  Proceedings. 

PROCEDURE.— iSee  Practice. 

application  of  State  laws  as  to  criminal,  194. 
dehnition  of,  42. 

PROCESS  OF  HIGH  COURT.— ^ee  Execution. 
date  of,  214. 
definition  of,  99. 

enforcement  of,  96.  / 

not  to  issue  against  Commonwealth  or  State,  193. 
power  to  direct  issue  of,  129. 
runs  through  Commonwealth,  99. 
sealing  of,  213. 
signing  of,  213. 
testing  of,  213. 

PRODUCTION : 

books,  of,  order  for,  222. 

documents  of,  321,  323.    See  Documents. 

of  person  in  custody.    See  Habeas  Corpus. 


Digitized  by  VjOOQIC 


INDEX.  501 


PROHIBITION : 

against  an  officer  of  the  Commonwealth,  103,  118,  163. 

a  Court  exercising  federal  jurisdiction,  131,  133,  163,  385. 
appellate  jurisdiction  of  High  Court,  exercise  of,  by  way  of,  132. 
application  for,  how  made,  375. 

title  of  affidavits  on,  375. 
of  proceedings  in  case  of,  375. 
costs  of,  376,  387. 
judgment  on,  387. 

order,  may  be  expressed  in,  without  issue  of  writ,  'J88. 
order  absolute  for,  cost  of  service,  when  allowed,  376. 

in  first  instance,  375. 
order  wiW,  returnable  before  Full  Court,  375. 
original  jurisdiction  of  High  Court  to  grant,  27,  103,  123,  132. 
pleadings  in  lieu  of  writ,  385. 
seal  to  he  affixed  to  writ  of,  407. 
statement  of  claim,  instead  of  writ  of,  385. 
writ  of  procedendo  notwithstanding  issue  of  writ  of,  388. 

PROMISSORY  NOTE.— ^ee  Bill  of  Exchange. 

PROPERTY : 

appeal  to  High  Court  from  State  Supreme  Court  where  judgment  discloses, 

to  value  of  £300,  141. 
custody  of,  when  taken,  or  obtained  under  revenue  laws,  208. 
interim  preservation  of,  89,  361.     See  Interim  Preservation  or  Custody 

OF  Property. 

PUNISHMENT  OF  OFFENCES  ACT  : 

federal  jurisdiction  under,  vested  in  State  Courts,  9. 

PURCHASE  MONEY : 

application  for  disposition  of,  89,  92. 

Q 

QUALIFICATION  :  of  Justices  of  High  Court,  81. 

QUEENSLAND  :  State  Courts  of,  invested  with  federal  jurisdiction,  171. 

QUESTION; 

of  fact.   'See  Issues. 
law.     See  Law,  Special  Case. 

QUO  WARRANTO: 

application  for  leave  to  exhibit  information  of,  375. 
how  made,  375. 

relator  to  be  named  in  affidavit  on,  388. 
title  of  affidavit  on,  375. 

proceedings  in  case  of,  375. 
consolidation  of  proceedings  upon  information  of,  390. 
costs  of,  376,  389. 

security  for,  389. 
High  Court,  jurisdiction  of,  as  to,  131,  135. 
information  of, 

Attorney-General,  in  name  of,  389. 
defence  and  subsequent  proceedings  to,  389. 
disclaimer  by  defendant  on,  390. 
form  of,  389. 
judgment  on,  390. 
relator,  in  name  of,  389. 
signature  and  service  of,  389. 
order  absolute  for, 

costs  of  service  when  allow^ed,  376. 
in  first  instance,  375. 
order  nm  for, 

objections  to  be  stated  in,  389. 
returnable  before  Full  Court,  375. 
relator,  on  application  for  388,  389. 
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QUORUM  OF  FULL  COURT,  94,  95. 


RECEIVERwS : 

application  for  appointment  of,  92,  362. 
appointed  by  Court,  duties  of,  233. 

liability  of,  234,  235. 
manager  distin^ished  from,  233. 
security  to  be  given  by,  366,  368. 

RECOVERY  :  of  special  property  other  than  land  when  lien  claimed,  366. 

REFERENCE : 

Full  Court,  to,  93. 

REGISTRAR : 

certificate  of,  for  payment  out  of  security  account,  315. 
district,  office  of,  187. 

duties  of,  when  defendant  appears  at  Principal  Registry,  215. 
duties  of,  as  to  office  copies,  408. 

on  request  for  temporary  transfer  of  a  cause,  217,  218. 

to  forward  copies  of  proceedings  in  Court  of  Disputed  Returns  to 

House  affected,  450. 
to  issue  writs  of  summons  for  commencement  of  actions,  214. 
to  sign  all  writs,  commissions  and  process,  213. 

and  seal,  408. 
to  transmit  the  documents  in  certain  cases  of  appeal,  419,  426,  431. 
proceedings  and  documents  when  cause  transferred,  217. 
fees  payable  to,  for  his  own  use,  447. 
powers  of,  188. 
principal,  office  of,  187. 

to  keep  register  of  barristers  and  solicitors,  185. 
to  telegraph  to  District  Registrar  entry  of  appearance  at  Principal 
Registry,  262. 
receiver's  security  to  be  taken  before,  367,  368. 
Rules  of  Court  as  to  duties  of,  power  of  Justices  to  make,  188,  209. 
security  given  in  presence  of,  312. 
subpoena  to  attend  before,  344,  345. 

REGISTRY  : 
District, 

appearance  at,  or  Principal  bv  defendant,  when  allowed,  214,  261. 

duplicate  of  seal  of  Court  to  oe  kept  at,  213. 

establishment  of,  87. 

notification  of  District  Registrar  at,  on  appearance  at  Principal,  262. 

register  of  practitioners,  copy  of,  to  be  kept  at,  185. 

transfer  of  proceedings  from,    when    defendant    appears  at   Principal 

Registry,  215. 
where  cause  pending  in,  further  proceedings  may  be  taken  at,  214. 
writ  of  summons  issued  from,  statement  as  to  option  of  appearance,  251, 
433. 
Principal,  of  High  Court,  87. 

register  of  practitioners  to  be  kept  at,  185. 
seal  of  Court  to  be  kept  at,  212. 

where  cause  pending  at  District  Registry  defendant  in  certain  cases 
may  appear  at,  214,  261. 
seals  required  shall  be  kept  at  every,  213. 

office,  kept  at  each,  408. 
service,  by  filing  in,  4<)6. 

temporary  transfer  of  causes  from,  where  no  Justice  present,  217,  218. 
transfer  of  cause  from  one,  to  another,  216. 

transmission  of  documents  from,  to  Registry  on  appeals,  419,  426,  431. 

on  demurrer,  301. 

RELATOR.— ^ec  Quo  Warranto. 
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RELEASE : 

pleading,  in  defence  or  reply,  280. 

REUEF: 

claimed  to  be  indorsed  on  writ  of  summons,  250. 
to  be  specifically  stated  in  pleading,  289. 
founded  on  separate  facts  to  be  stated,  278. 
general,  need  not  be  claimed,  289. 
judgment,  against,  in  cases  of  matters  arising  after  judgment,  353. 

REMITTER  OP  MATTER  in  High  Court  to  State  Court  for  trial,  184. 

for  execution,  163. 

REMOVAL: 

from  office  of  person  MTongfuUy  claiming  to  hold  office  under  the  Common- 
wealth, 131,  135,  388. 

REMOVAL  OF  CAUSE  INTO  HIGH  COURT  : 
application  for,  181. 
cases  in  which,  allowed,  181. 

certified  copy  of  proceedings  to  be  filed  in  High  Court  on,  181. 
defendant  may  set  up  new  defence  after,  184. 
effect  of  order  for,  on  interlocutory  proceedings,  184. 
proceedings  after,  183. 

records  of  Court  below,  sworn  copy  may  be  filed  and  used,  183. 
relief  granted  on,  130. 
remittal  back  after,  184. 
writs  for  return  of  records  in  the  case,  183. 

RENEWAL  OF  WRIT.  253. 

REPLY: 

close  of  proceedings  in  default  of,  306. 

delivery  of,  277. 

demurrer  to,  298. 

joinder  of  issue  on,  296. 

further,  when  matter  arises  pending  action,  297. 

new  assignment  abolished,  296. 

pleading  after,  296. 

separate,  279. 

time  for,  295,  296. 

REPRESENTATIVE  CAPACITY  : 
denial  of,  291. 

REQUEST  : 

to  examine  witnesses,  342. 

RESERVATION  : 

of  points  of  law  in  criminal  cases,  197. 

RESERVED  JUDGMENT : 

of  Justice  may  be  read  in  his  absence,  87. 

RESIDENCE : 

decisions  as  to,  215,  216. 

RESIDENT : 

decisions  as  to,  under  Constitution,  116,  117,  118. 

when  defendant  not.  Court  may  proceed  in  absence  on  giving  prescribed 
notice,  101,102. 

RESIDENTS  OF  DIFFERENT  STATES: 

jurisdiction  of  High  Court  in  matters  between,  24,  27.  103,  112,  177. 
of  State  Courts  in  matters  between,  30,  177. 

REVENUE  LAWS  : 

custody  of  property  taken  or  obtained  under,  208. 
venue  in  suits  under,  207,  208. 

REVIEW  OF  TAXATION  OF  COSTS,  447. 
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REVIVOR,  formal  proceedings  for,  on  death  of  party  to  appeal  not  necessary,  238. 

RULE  NISI,  appeal  from  refusal  of,  420. 

RULES  OF  COURT  : 

Acts  Interpretation  Act  as  to,  50. 

annulment  of.  upon  address  by  Parliament,  209,  236. 

application  of,  to  Court  of  Disputed  Returns,  452. 

decision  as  to  interpretation  of,  by  B^ngUsh  Courts  followed,  240. 

directions  by  Justice  as  to  procedure  where  none  prescribed  by,  410. 

Justices  of  High  Court  may  make,  49,  208,  236. 

for  Court  of  Disputed  Returns,  451. 
non-compliance  with,  408. 
power  of  making,  extends  to  altering,  annulling  or  re-enacting  rules  in  Schedule 

to  High  Court  Procedure  Act,  236.  * 

rules  in  Schedule  to  High  Court  Procedure  Act  X/o  be,  until  altered,  236. 
to  be  laid  before  Parliament,  209,  236. 
to  be  subject  to  Rules  Publication  Act,  60. 
prescribing  duties  of  Registrars,  188. 

limitations  as  to  execution  against  persons,  232. 

mode  of  proof  of  particular  facts,  222. 

process  for  execution  of  judgment,  129. 

time  and  manner  of  institution  of  appeal,  237. 

use  of  seals,  213. 
tUtrd  vires,  50. 
waiver  by  of  inherent  jurisdiction  of  Court  by,  356. 

S 

SALARIES  OF  JUSTICES.  185. 

SALE  OF  PROPERTY  i 

applications  as  to,  89,  92,  373. 

SATISFACTION  : 
of  judgment,  354. 

SCANDALOUS  MATTER : 
interrogatories,  in,  320. 
striking  out  of,  in  affidavit,  349. 
pleading,  284. 

SEAL: 

documents  when  sealed  with,  of  High  Court  receivable  in  evidence,  213. 

duplicate,  at  each  Registry,  213. 

form  and  use  of,  of  High  Court,  212,  213,  407. 

of  High  Court  to  be  kept  at  Principal  Registry,  212. 

office,  408. 

copy  of  record  or  document  sealed  with,  408. 

to  be  kept  at  each  Registry,  213. 

use  of,  408. 
writs,  commissions,  and  process  to  be  under,  213,  408. 

or  office  seal,  40S. 

SEAT  OF  HIGH  COURT,  86. 

SECURITY  : 

account,  payment  into  Court  to,  312. 

payment  out  of  money  paid  into  Court  to,  314,  315. 
attestation  of,  311. 
bond,  form  of,  312. 

disputed  elections,  deposit  of,  in  case  of,  449. 
enforcement  of,  312. 
fiUng  of,  312. 

time  for,  312. 
general  form  of,  311. 

of  the  peace  and  for  ffood  behaviour,  207. 
order  for,  in  case  of  disputed  contract,  362. 
payment  into  Court  in  lieu  of,  312. 
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SECURITY— coH^wtitfrf. 

receiver,  to  be  given  by,  366,  368. 

record  of  Court,  on  filing,  to  become,  312. 

recovery  of  specific  property  other  than  land,  held  as,  366. 

sureties,  approval  of,  by  Registrar,  312. 

title  of,  311. 

SECURITY  FOR  COSTS.— 5ee  also  Security. 
amount  of,  314. 

on  appeal  to  High  Court,  237. 

increase  or  reduction  of,  237,  314,  430. 
appeal,  on.    See  Appeal. 
certiorari f  by  applicant  for  writ  of,  379. 

counter-claiming  defendant  out  of  jurisdiction,  in  case  of,  312. 
directions  as  to,  314. 

form  of,  on  appeal  from  Supreme  Court  of  a  State,  430,  445. 
further,  314. 

general  powers  of  Court  to  require,  to  be  given,  315. 
payment  into  Court  for,  disposal  of  money  after,  314. 
plaintiff  out  of  jurisdiction,  in  case  of,  312. 
poverty,  on  account  of,  315. 
quo  warranto,  on  application  for,  389. 
second  action  for  same  cause,  in  case  of,  313. 
staying  proceedings  until,  given,  314. 
time  for  application  for,  314. 
time  for  giving,  not'to  be  reckoned  in  time  allowed  for  pleading,  397. 

SEIZURE  ON  HIGH  SEAS : 
venue  in  proceedings  on,  208. 

SENIOR  JUSTICE  : 

opinion  of,  prevails  where  Court  e<^ually  divided  if  Chief  Justice  absent,  96. 
performs  duties  of  Chief  Justice  in  absence,  82. 

SENIORITY  OF  JUSTICES,  81. 

SENTENCE  :  definition  of,  75. 
judgment  includes,  73,  212. 

SEPARATE : 

pleadings,  order  for,  242. 
trial,  order  for,  242,  278. 

SERVICE : 

address  for.     See  Address. 

address  for,  of  plaintiff,  when  omitted,  406. 

affidavits  of,  406. 

documents,  of,  323. 
appeal,  of  notice  of,  414,  415,  429. 
appearance  to  writ,  where  no,  how  effected,  406. 
certtorari,  of  order  nisi  for,  36,  378. 
committal,  of  notice  of  motion  for,  357. 

for  contempt,  393. 
Commonwealth,  on,  193.  , 

cross-appeal,  of,  notice  of,  419,  432. 
cross-claim,  of,  291,  292. 
days  on  which,  not  to  be  effected,  406. 
defence,  of,  291,  292. 
demurrer,  of,  298. 

documents,  of,  how  effected,  255,  405. 
proof,  by  affidavit,  227. 
election  petition,  of,  453. 
filing,  by,  in  default,  278,  406. 
habeas  corpuSy  of  writ  of,  391. 
judgment,  of,  when  pleaded,  283. 

and  order,  when  required,  405. 
mandamus,  of  return  of  writ  on  prosecutor,  384. 
of  writ,  of,  .383. 


Digitized  by  VjOOQIC 


506  INDEX. 

SERVICE— continned. 
mode  of,  404,  405. 

new  trial,  of  notice  of  motion  for,  422. 
notice  of  death,  marriage,  or  insolvency  of  party,  in  case  of,  268,  269. 

from  High  Court,  405. 

guardian  ad  litems  on  application  tor  appointment  of,  264. 

of  appearance,  262. 

of  trial,  ;W7. 

without  pleadinffs,  274. 

payment  into  Court,  of,  294. 
order  for  discovery,  328. 

to  continue  proceedings,  269. 
originating  proceedings,  of.     Set  Sbrvick  of  Originating  Pbockedings. 
personal,  manner  of,  404. 
pleading,  of.     Ste  Pleading. 
gi«o  loarrantOf  of  disclaimer  on  infonnation  for,  390. 

of  information  of,  389. 
setting  aside,  in  case  of  conditional  appearance,  263. 
solicitor,  of  order  for  discovery  on,  328. 

of  party  formerly  appearing  in  person,  on,  406. 
State,  on  a,  193. 
subpoena,  of,  345. 
substituted  service,  405. 
summons  for  directions,  of,  270. 
on  application  in  Chambers,  374. 
time  of  day,  for,  397. 
writ  of  summons,  of.    See  Originating  Proceeding. 

SERVICE  OF  ORIGINATING  PROCEEDINGS  : 

acceptance  of  undertaking  as  to,  to  be  in  writing,  254. 

added  party,  on,  247. 

advertisement,  by,  257. 

affidavit,  of,  257,  265. 

British  subject  out  of  jurisdiction,  on,  260. 

committee  of  lunatic,  on,  255. 

copy,  of,  in  case  of  lost  writ,  254. 

corporate  or  uninoorporate  body,  on,  256. 

firm,  upon,  358. 

how  effected,  254,  255. 

husband  and  wife,  on,  255. 

indorsement  of,  257,  434. 

infant,  on,  255. 

lunatic,  on,  255. 

married  woman,  on,  255. 

may  be  effected  anywhere  in  Commonwealth,  56,  99. 

out  of  jurisdiction, 

allowed  in  what  cases,  258. 

British  subject,  260. 

foreigner,  on,  261. 

indorsement  of  writ  for,  259,  435. 

leave  for,  not  required,  251. 

notice  in  lieu  of,  258,  259. 

power  of  Court  to  proceed  where  there  has  been,  102,  113w 

writ  of  summons  for,  251. 
concurrent,  253. 

of  notice  of,  253. 
partners,  upon,  358. 
personal,  how  effected,  255. 

when  to  be,  254. 
power  of  Court  to  proceed  where  there  has  been  no,  on  a  defendant,  101. 
renewal  of  writ  in  cases  of  inability  to  effect,  253. 
return  of  writ  in  case  of  failure  to  effect,  395. 
setting  aside  in  case  of  conditional  appearance,  263. 
substituted  order  for,  257. 
undertaking  by  solicitor  to  accept,  254. 
unsound  mind,  on  person  of,  255. 

SERVICE  AND  EXECUTION  OF  PROCESS  ACT  1901,  115. 
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SET-OFF  : 

amendment  of,  309. 

disallowance  of,  309. 
damages  or  costs  between  parties,  of,  403. 
defence  to,  of  matter  arising  pending  action,  297. 
defendant  may  plead,  277. 
demurrer  to,  298. 

judgment,  where,  balance  in  defendant's  favour,  292. 
misjoinder  of  plaintiffs,  not  affected  by,  243. 
order  for  separate  trial  of,  278. 
particulars  of,  in  trial  without  pleadings,  275. 
striking  out  of,  278. 

SETTING  ASIDE  : 

appearance,  262,  263. 

demurrer,  when  no  ground  stated,  298. 

judgment.    See  Judgment. 

proceedings  for  non-compliance  with  rules,  409. 

SETTING  DOWN  : 
action  for  trial,  338. 
appeal  from  Justice  of  High  Court,  417. 

inferior  Court  exercising  federal  jurisdiction,  426. 
State  Supreme  Court,  431. 
demurrer,  299,  300. 
motion  for  judgment,  351. 
point  of  law  for  hearing,  282. 

special  case  when  a  person  under  disability,  a  party,  331. 
summons  for  directions,  for  further  hearing,  273. 

SIGNATURE  : 

affidavits,  to,  347. 

authority  of  next  friend,  to,  249. 

copy  of  writ,  to,  252. 

party  or  solicitor,  of,  proof  by  affidavit,  227. 

pleadings,  to,  275. 

special  case,  to,  331. 

writs,  commissions,  and  process  of  High  Court,  to,  213,  408. 

SITTINGS : 

Full  Court,  of,  406. 

Justice,  before  single,  407. 

notice  of  trial  by  jury  to  be  for  first  day  of,  338. 

places  of,  87. 

to  hear  appeals,  414,  425,  428. 

SOLICITOR : 

acceptance  of  service  by,  254. 

acts  for  party,  410. 

address  for  service,  241,  262. 

indorsement  of,  on  pleading,  279. 
affidavit  by,  on  entering  appearance  for  infant,  264,  436. 
appearance  of,  for  party  in  Court  exercising  federal  jurisdiction,  203. 
of  several  defendants  by  same,  262, 
undertaking  by,  to  enter,  254,  357. 
appointment  of,  by  Court  where  prisoner  without  means,  196. 

by  party  during  action,  406. 
attachment  of,  for  not  entering  appearance,  263,  357. 

for  not  giving  client  notice  of  order  for  discovery,  &c.,  328. 
authority  to,  by  next  friend,  249. 
costs  of.     See  Costs. 

payment  of,  by,  for  fomenting  litigation,  401. 

for  instituting  action  without  authority,  303. 
taxation  of,  446,  447. 

without  naming  next  friend,  248. 
Crown,  of  Commonwealth,  rights  and  privileges  of,  187. 
discovery,  service  of  order  for,  on,  328. 
fees  payable  to,  446. 
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SOLICITOR—  continued. 

guardian  ad  lilf.m,  costs  of,  402. 

register  of,  entitled  to  practice  in  federal  Courts,  185. 

striking  off  name  from,  185. 
right  of,  to  practice  in  Courts  exercising  federal  jurisdiction,  203. 

federal  Courts,  185. 
service  on,  of  order  for  discovery,  328. 

of  party  formerly  appearing  in  person,  406. 
signature  of  pleadings,  275. 
special  case,  331. 
undertaking  by,  to  accept  service,  264. 

attachment  for  breach  of,  263,  357. 

SOUTH  AUSTRALIA  : 

Courts  of,  invested  with  federal  jurisdiction,  168. 

SPECIAL  CASE  : 

agreement  as  to  payment  of  money  and  costs  of,  331. 

applications  to  have  questions  of  law  decided  by,  331. 

consent  by,  330. 

copies  of,  for  Justices,  332. 

documents  referred  to  in,  330. 

entry  of,  for  argument,  332. 

before  Full  Court,  332. 

memorandum  of,  form  of,  332. 

when  party  under  disability,  331. 
entry  of  judgment  on,  for  agreed  sum,  331. 
filing  ot,  331. 

inferences  of  fact  or  law  may  be  drawn  by  Court  on,  330. 
order  for,  331. 

setting  down,  when  party  to  such  case  under  a  disability,  331,  332. 
signature  to,  331. 
trial  of  preliminary  question  of  law  by,  331. 

SPECIAL  LEAVE  TO  APPEAL.— Sec  Leave  to  Appeal. 

SPECIAL  MAGISTRATE  : 

exercise  of  federal  jurisdiction  by  State  Court  of  summary  jurisdiction,  165, 
195. 

STATE : 

actions  by,  against  Commonwealth,  163,  192.    See  also  Suits. 

by  Commonwealth  against,  163. 

against,  by  persons,  192. 

between  States,  103,  109,  163,  192. 

in  whose  name  brought,  193. 
appeal  to  Privy  Council  on  questions  inter  se,  as  to  constitutional  powers  of 

Commonwealth  and  States,  &c.,  95,  154. 
application  on  l>ehalf  of,  for  removal  of  cause  into  High  Court,  181. 
Court.    See  State  Courts. 
injunction  against  a,  and  its  officers,  19«3. 

{'udgment  for  or  against,  enforcement  of,  13,  194. 
aws,  application  of ,  to  affirmation  in  lieu  of  oath,  223. 

discharge  of  property  taken  in  execution,  233. 

duties  of  receivers  and  managers,  233. 

enforcement  of  judgments,  231. 

to  indictable  offences,  195. 

juries  and  jurors,  222. 

oaths,  form  of,  223. 

procedure  evidence,  Ac,  in  High  Court,  203. 

summary  as  to,  applicable  to  procedure  of  High  Court,  50. 

summary  conviction  of  offenders,  194-195. 
process  not  to  issue  against  property  or  revenue  of,  193. 
relation  between  Commonwealth  and,  as  to  external  affairs,  106. 
rights  of  parties  in  actions  by  or  against,  193. 
service  of  process  on,  how  effected,  193. 
subject-matter  claimed  under  laws  of  different  States,  177,  179. 
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STATE  COURTS : 

appeal  from,  to  Hi^h  Court,  94,  165,  197,  202.  425,  426,  428.    Set  Appeal. 

barristers  and  solicitors,  right  to  appear  in,  203. 

concurrent  jurisdiction  of,  with  High  Court,  176,  177. 

decisions  of,  how  regarded  by  fiigh  Court,  51,  203. 

excluded  from  jurisdiction  in  certain  matters,  163,  165. 

federal  jurisdiction  of,  29,  165,  176,  177. 

in  criminal  matters,  195. 

under  laws  of  Parliament,  30,  31,  177. 
iudfpnent  remitted  to,  for  execution,  163. 

jurisdiction  as  to  security  for  the  peace  and  good  behaviour,  207. 
remitter  to,  of  cause  in  High  Court,  181. 
removal  of  cause  from,  into  High  Court,  181. 
State  laws  applicable  to  procedure  and  evidence  in,  203. 

as  to  procedure  against  offenders  in,  194,  195. 
summary  jurisdiction  of,  165,  194,  195. 

STATEMENT  OF  CLAIM.— 5e6  also  Pleading. 
allegation  of  stated  or  settled  account  in,  282. 
alternative  relief  claimed  by,  278,  289. 
amendment  of,  308,  309,  310. 

to  mtroduce  what  otherwise  alleged  by  new  assignment,  296. 
costs  of  prolix,  275. 

when  delivery  unnecessary,  290. 
delivery  of,  277. 

default  in,  .^02. 

filing,  by,  278,  406. 

order  for,  274. 

time  for,  290. 

when  required,  290. 

with  writ,  290. 
demand  for,  290. 
demurrer  to,  298. 
enlargement  of  claim  by,  289. 

filing  of,  before  proceeding  in  default  of  appearance,  267. 
further  and  better,  285. 
indorsed  on  writ,  250. 
extending,  289. 
material  facts  in,  276. 

motion  for  judgment  on,  when  default  in  delivering  defence,  305. 
place  of  trial,  to  state,  289,  333. 

proof  of,  when  defendant  does  not  appear  at  trial,  339. 
question  of  law  raised  by,  282. 

quo  inarrantOt  information  for,  to  set  out  facts  in  same  manner  as,  389* 
relief  claimed  to  be  specifically  stated  in,  289. 

general,  need  not  be  asked  in,  289. 
striking  out,  283,  284.     Set  Striking  Out. 

STATEMENT  OF  DEFENCE.— 6'cc  Defence. 

STATUTE  OF  LIMITATIONS : 

defence  of,  on  trial  without  pleadings,  275. 

pleading,  280. 

renewal  of  writ  prevents  operation  of,  254, 

STAY  OF  ACTION  OR  PROCEEDINGS  : 
abuse  of  proceedings,  on,  369. 

appeal  or  motion  for  new  trial  not  to  operate  as,  424. 
appeal,  on,  237,  424. 

from  Supreme  Court  of  a  State,  433. 
application  for,  369. 
compromise  of  action,  where,  370. 
costs  of  former  action  not  paid,  where,  371. 
frivolous  or  vexatious  action,  in  case  of,  284. 
general  authority  as  to,  369. 
improperly  instituted  by  a  next  friend,  370. 
money  paid  into  Court,  in  case  of  acceptance  of,  294. 
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STAY  OF  ACTION  OR  PROCEEDINGS— con/mtfecZ. 
order  for,  in  case  of  appeal,  237,  424. 

new  trial,  in  case  of  application  for,  424. 

particulars,  not  to  operate  as,  288. 
partners,  in  action  by,  for  failure  to  disclose  partner's  name,  .358. 
pending  appeal,  237,  424. 

hearing  of  special  case,  331. 
quo  warranto^  in  case  of  information  of,  against  several  persons,  390. 
security  for  costs,  until,  given,  314. 
summons  does  not  operate  as,  374. 
vexatious,  when  proceedings,  369. 
withdrawal  of  juror,  by,  370. 

STIPENDIARY  MACJISTRATE  : 

power  to  exercise  federal  jurisdiction  of  Court  of  summary  jurisdictiou,  165, 
195. 

STOP  ORDER : 

application  for,  368. 

mode  of,  369. 
costs  occasioned  by,  369. 

STRIKING  OUT : 

affidavits,  from,  scandalous  matter,  &c.,  349. 
conditional  appearance,  263. 

defence  for  non-compliance  with  order  for  discovery,  327. 
demurrer,  when  document  not  sufficiently  set  out,  299. 
part  of  alleged  cause  of  action,  302. 

pleadings  when  demurrer  allowed  to  such  part,  300. 
parties,  order  for,  245. 

application  for,  247. 
pleading,  application  for,  283,  284. 

costs  in  case  of,  284. 

disclosing  no  reasonable  cause  of  action  or  defence,  283. 

judgment,  for  non-delivery  of,  when  judgment  pleaded,  283. 

scandalous  or  unnecessary,  284. 
set-off  or  cruszi-claim,  278. 

SUBJECT-MATTER : 

claimed  under  laws  of  different  States,  177,  179. 

SUBPCENA : 

ad  testificandum,  344. 
attendance  of  witness,  for,  344,  345. 
Chambers,  in,  345. 

cross-examination  on  affidavit,  for,  345. 
examiner,  before,  344. 
officer  of  Court,  before,  342,  .344. 
Registrar,  before,  344. 
duces  teainif  344. 
duration  of,  345. 
refusal  to  attend  or  be  sworn  when  summoned  by,  343. 

to  obey,  345. 
subpoena,  service  of,  345. 

affidavit  of,  345. 
time  for,  345. 

SUBSTITUTED  SERVICE  : 
documents,  of,  405. 
originating  proceedings,  of,  257. 

SUIT  : 

definition  of,  73. 

dismissal  of,  where  plaintiff  fails  to  comply  with  order  for  production  of  books, 

Ac,  2-22. 
order  for  discovery,  327. 

SUITS  : 

against  the  Commonwealth, 

by  persons  may  be  brought  in  High  Court  or  Supreme  Court  of  State,  190. 
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SUITS— caniimud. 

by  States,  exclusive  juriediction  of  High  Court,  163,  192. 

judgment  against  Commonwealth  in,  bow  enforced,  194. 

original  jurisdiction  of  High  Court  to  entertain,  103,  108,  190. 

process,  &c.,  not  to  issue  against  property  or  revenue  of  Commonwealth, 
196. 

rights  of  parties  in,  193. 

service  of  process  in,  how  effected,  193. 
by  the  Commonwealth, 

against  a  State,  exclusive  jurisdiction  of  High  Court  in,  163. 

in  whose  names,  may  be  brought,  193. 

judgment  for  Commonwealth  in,  enforcement  of,  194. 

rights  of  parties  in,  193. 

service  of  process  in,  how  effected,  193. 
against  a  State, 

by  persons,  when  may  be  brought  in  High  Court  or  Supreme  Court  of  a 
State,  192. 

by  another  State,  103,  109,  192. 

exclusive  jurisdiction  of  High  Court  in,  163. 

injunction  against  a  State  and  its  officers,  193. 

judgment  in,  against  .State,  how  enforced,  194. 

process,  &c.,  not  to  issue  against  property  or  revenues  of  Slate,  193. 

rights  of  parties  in,  193. 

service  of  process  in,  how  effected,  193. 
by  a  State, 

against  a  State,  103,  109,  192. 

exclusive  jurisdiction  of  High  Court  in,  163. 

in  whose  name,  may  be  brought,  193. 

judgment  for  State  in,  enforcement  of,  194. 

rights  of  parties  in,  193. 

service  of  process  in,  how  effected,  193. 

SUMMARY  CONVICTION  : 
State  laws  applicable  on,  195. 

SUMMARY  JURISDICTION : 

Courts,  of,  federal  jurisdiction  of,  165,  195. 

magistrates  who  may  exercise  federal  jurisdiction  in,  165,  195. 

SUMMONS  : 

adjournment  of,  into  Court,  90,  375. 
application  in  Chambers  to  be  made  by,  374. 
directions,  for,  270.     See  Summons  fob  Directions. 
evidence  on,  by  affidavit  or  orally  as  directed,  227. 
ex  parte  applications,  on,  374. 

when  unnecessary,  374. 
'    included  in  same,  what  may  be,  374. 
infant,  how  to  appear  on,  264. 
irrefijularity,  to  set  aside  proceedings  for,  409. 
originating,  commencement  of  proceedings  by,  240. 
sealing  of,  374. 
service  of,  374. 

by  filing  where  no  appearance,  406. 

mode  of,  404,  405. 

time  for,  374. 
signature  to,  374. 

stay  of  proceedings,  does  not  operate  as,  374. 
writ  of.    See  Writ  of  Summojjs. 

SUMMONS  FOR  DIRECTIONS : 

adjournment  of,  from  time  to  time,  272. 

affidavit  on,  not  necessary,  273. 

costs  of  application  that  should  have  been  included  in,  273. 

form  of,  270. 

matters  included  in,  271. 

notice  of  intention  to  make  application  under,  273. 

order  on,  271. 

parties  to  apply  for  order  on,  273. 
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SUMMONS  FOR  DIRECTIONS-co7i/tn«€rf. 

Rules  of  Court  subject  to  variation  by  order  under,  274. 

service  of,  270. 

setting  down,  for  further  hearing,  273. 

time  for  taking  out,  270. 

SUNDAY : 

exclusion  of,  in  computing  time,  396. 

offices  of  the  Court  not  open  on,  407. 

service  not  to  be  effected  on,  406. 

warrant  in  Admiralty  action  may  be  served  on,  406. 

SUPREME  COURT  OF  A  STATE : 
Admiralty  jurisdiction  of,  30. 
appeal  from.     See  Appeal. 

to.    Sef.  Appeal. 
Chamber  jurisdiction  of,  in  certain  matters  pending  in  High  Court,  92. 
concurrent  jurisdiction  as  to  habeas  corpus  139. 

with  High  Court,  176,  190,  192.     Sie  High  CorRT. 
costs  in,  when  exercising  federal  jurisdiction,  99,  100. 
federal  jurisdiction  of,  30,  165,  195. 
interpleader  proceedings  to  be  taken  in,  233. 
jurisdiction  of,  as  a  Court  of  Disputed  Returns,  448. 
original  jurisdiction,  of,  165,  190,  192. 

under  laws  of  Parliament,  31. 
suits  against  Commonwealth  may  be  brought  in,  190. 

State  may  be  brought  in  certain  cases,  in,  192. 


TASMANIA : 

State  Courts  of,  vested  with  federal  jurisdiction,  172. 

TAXATION  : 
of  costs,  446. 

review  of,  447. 

TAXES  : 

venue  in  suits  to  recover,  208. 

TECHNICAL  OBJECTION.— 6>e  Error, 
to  pleading,  not  to  be  taken,  283. 

TELEGRAPH  : 

affidavit  sent  by,  contents  of,  how  brought  before  Court,  346. 
notification  by,  of  appearance  at  Principal  Registry,  262. 
transmission  of  documents  by,  on  temporary  transfer  of  cause,  218. 

of  order  made  by,  218. 

of  precis  of  evidence  by,  for  application,  219. 

TEMPORARY  TRANSFER  OF  CAUSE,  217-219,  430. 

TENDER : 

before  action,  defence  of,  294. 

TENURE : 

of  office  by  Justices  of  High  Court,  79. 

TERRITORIAL  JURISDICTION  OF  HIGH  COURT,  89. 

TERRITORY : 

Courts  of,  Rules  of  Court  with  respect  to,  209. 
District  Registry  in,  87. 

TESTE  OF : 

writs,  commission  and  process,  213. 

TESTIMONY.— S'cg  Evidence. 
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TIME : 

abridgment  of,  397. 
ilay  of,  for  service,  397. 
eulargement  of,  397. 

for  appeals,  415,  422. 
expiration  of,  on  Sunday  or  close  day,  396. 
month,  means  calendar  month,  398. 
reckoned  in  a  State  by  standard  time  of  that  State,  397. 

vacation   not   to  be  reckoned    in   time   for  filing,   delivery    and   amending 
pleadings,  396. 

TITLE : 

affidavits,  of,  346. 
proceedings,  of,  241. 

on  application  for  ctrtiorari^  &c.,  375. 
security,  of,  311, 

TORT: 

service  out  of  jurisdiction  in  actions  for,  259. 
suit  by  any  person  for,  against  Commonwealth,  190. 
by  a  State,  192. 

TRANSFER  OF  CAUSE  : 

from  one  registry  to  another  on  order  of  the  Court,  216. 

transmission  of  documents  on,  217. 
Principal  Registry,  co,  when  defendant  appears  there,  215. 
notification  of  appearance,  262. 
transmission  of  proceedings,  215. 
temporary,  for  purposes  of  application,  217,  430. 

hearing  of  application  and  re-transfer,  217. 
no  fee  payable  for,  217. 

transmission  of  recjuest  and  documents  upon,  217. 
by  telegraph,  218. 

of  notice  of  application,  218. 

of  order  made,  218. 

of  precis  of  evidence,  219. 

TRAVELLING  EXPENSES  OF  JUSTICES  OF  HIGH  COURT,  185. 

TREASURER  OF  STATE  OR  COMMONWEALTH: 
duty  of,  to  satisfy  judgment,  194. 

TREATY : 

Commonwealth  powers  as  to,  104. 

definition  of,  104. 

interpretation  of,  by  Court,  104. 

judicial  notice  of,  105. 

jurisdiction  of  High  Court  in  matters  arising  under,  exclusive,  163. 

original,  22,  103,  104. 
political  questions  arising  under,  not  under  jurisdiction  of  Court,  104,  105. 
validity  of,  when  inquired  into,  105. 
violation  of,  not  within  judicial  cognizance,  72,  106. 

TRIAL : 

adjournment  of,  340. 

cosU  of,  402. 
affidavit,  on,  by  agreement,  228. 
particular  facts,  of,  227. 
person,  of,  may  be  read,  227. 
service  of  documents,  of,  227. 
signature,  of,  227. 
costs  of.     See  Costs. 
default  of  appearance  at,  by  defendant,  339. 

plaintiff,  339. 
directions  as  to,  summons  for,  271. 
early,  order  for,  365. 
entry  for,  338. 

delivery  of  copy  of  pleadings  on,  339. 
B.C.  33 
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TRIAL-con/inwerf. 

notice  of  trial,  after,  338. 
party  served  with,  of  trial,  by,  338. 
pleadings,  before  close  of,  338. 
time  for,  338. 

withdrawal  after  entry  for,  30*2. 
event  of,  costs  to  follow,  398. 
evidence  at.     See  Evidence. 
fact,  of  questions  of.     See  Issues. 
findings  of  facts  at,  entry  of,  341. 
further  consideration,  on,  341. 
indictment,  on,  46,  195. 
interrogatories  at,  use  of,  328. 
issues,  of.     See  Issues. 
judgment  at.     See  Judgment. 
jury,  with,  application  of  State  laws  on,  222. 
may  be  ordered,  219,  336. 

at  any  time,  336. 
to  bo  before  single  Justice,  336. 
Justice,  to  be  before,  without  jury  unless  otherwise  ordered,  219. 
mode  of,  219,  336. 

application  as  to,  may  be  made  on  summons  for  directions,  27 K 
new,  154,  420.     See  New  Trial. 
nonsuit  at,  340. 

effect  of,  341. 
notice  of, 

avoided  if  entry  for  trial  out  of  time,  338. 

countermanding,  338. 

defendant,  by,  337. 

entry  of  cause  for  trial  before,  338. 

form  of,  337. 

jury,  application  for  trial  with,  after,  336. 

length  of,  337. 

omission  to  give,  by  plaintiff,  337« 

plaintiff,  by,  337. 

service  of,  337. 

without  pleading,  274. 
short,  by  consent,  337. 
time  for  giving,  337,  341. 

in  trial  without  pleading,  274,  337. 
papers  for  Justice  at,  339. 
place  of, 

change  of,  230,  333,  335. 
different  issues,  for  trial  of,  336. 
directions  as  to,  summons  for,  271. 
notice  of  trial,  to  be  named  in,  337. 
statement  of  claim  must  state,  289,  333. 
when,  not  named,  333. 
writ  of  summons,  may  be  named  in,  333. 
pleadings,  without,  274. 
proceedings  at,  339. 

in  default  of  either  party,  339. 
proof  of  claim  in  default  of  appearance  of  defendant  at,  339. 
question  of  fact,  of.     See  Issues. 
separate,  order  for,  242. 
speedy,  365. 
testimony  at,  228. 

venue,  application  for  change  of,  230,  333,  335. 
withdrawal  of  case  entered  for,  302. 
without  pleadings,  274,  275. 

collision,  in  actions  between  vessels  for,  288. 
indorsement  of  writ  as  to,  274. 

defendant  may  apply  for  statement  of  claim  on,  274. 
notice  of  trial  on,  274. 
of  issues  of  fact,  3.32. 
particulars  on,  275. 
special  defences  on,  275. 
writ  of  inquiry,  under,  341-342. 


Goosle 
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TRUST : 

breach  of,  pleading  particulars  of,  278. 


UNDERTAKING : 

appearance,  to  enter,  263. 

attachment  of  solicitor  ior  breach  of,  263,  357. 

damages  as  to,  on  injunction,  366. 

effect  of  order  for  removal  of  cause  on,  184. 

enforcement  of,  356. 

peremptory  order  in  case  of  non-performance  of,  357. 

solicitor,  by,  to  accept  service,  254. 

UNDUE  INFLUENCE  : 
pleading,  278. 

UNSOUND  MIND : 

person  of,  action  by  or  against,  248. 

admission  by,  no,  by  non-denial  in  pleadings,  279. 

committee,  may  sue  or  defend  by,  when  person  declared  of  unsound 

mind,  248. 
consent  of,  to  procedure,  249. 
default  of  appearance  by,  264. 
guardian  ad  litem,  when,  may  defend  by,  248. 
next  friend,  when,  may  sue  by,  248. 
service  on,  255. 
special  case  where,  a  party,  331. 


VACATION  : 

duration  of,  407. 

not  to  be  reckoned  in  time  for  delivery,  &c.,  of  pleadings,  396. 

pleadings,  when  amendable  or  deliverable  in,  396. 

to  be  reckoned  in  computing  time  for  service  of  notice  of  appeal,  415. 

motion  for  new  trial,  422. 

VARY: 

inherent  power  of  Court  to,  judgment,  &c.,  310,  353. 

VENUE.— -S'ce  Trial. 

change  of,  in  suits,  230,  333,  335. 
in  suits  for  forfeitures,  208. 

penalties,  207. 

taxes,  208. 
where  offence  committed  in  several  States,  196. 

VEXATIOUS : 

action  or  defence  is,  nature  of  order  where,  283. 
interrogatories,  319. 

VIEW: 

by  jury,  361. 
Justice,  361. 

VICTORIA : 

State  Courts  of,  vested  with  federal  jurisdiction,  166. 


W 

WAIVER  : 

attachment,  by  Court  to  issue  writ  of,  356. 
irregularity,  of,  409. 
jurisdiction,  of,  263. 
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WARRANT  FOR  ARREST  IN  ADMIRALTY  ACTIONS: 
service  of,  may  be  made  on  Sunday,  406. 

WIFE.— 5ee  Married  Wom.\x. 

WILFUL  DEFAULT  :  pleading,  278. 

WITHDRAWAL  : 

of  action  by  consent,  302.     S^e  Discontinuance. 
juror,  of,  effect  of,  370. 

WITNESSES.— ^See  Evidence. 
abroad,  examination  of,  224. 
attendance  of, 

before  Court  or  Justice,  224,  342,  344. 
examiner,  343,  344. 
officer  of  the  Court,  224,  344. 

on  ascertainment  of  damages,  341 . 
Registrar,  344,  345. 
conduct  money  for,  343. 
cross-examination  on  affidavit,  for,  345. 
enforcing,  344. 
in  Chambers,  344,  345. 
order  for,  disobedience  to,  343. 

to  produce  documents,  342. 
refusal  of,  343. 
subpoena  ifor,  344. 
competency  of.  State  laws  apply  as  to,  203. 
examination  of, 

application  for,  may  be  in  summons  for  directions,  271. 
before  examiner.     See  Examiner. 

officer  of  the  Court,  224. 
commi8»ion  by,  224.     See  ('ommission  to  Examine  Witnesses. 

order  in  lieu  of.  342. 
confined  in  prison,  order  for,  390. 
order  for,  224. 

disobedience  to,  343. 
request  for,  342. 
trial,  at,  228. 
expenses  of,  ordered  to  attend  for  examination,  343. 
objection  by,  to  question  before  examiner,  343. 
order  for  commission  to  examine,  224. 

request  to  examine,  342. 
refusal  of,  to  attend  or  be  sworn,  343. 

costs  occasioned  by,  344. 
subpoena  for,  344.     See  Subpocna. 

testimony  of,  examined  at  former  trial  may  be  ordered  to  be  read  on  new 
trial,  221. 

WRIT :       • 

date  of,  214. 

issue  of,  in  King's  name,  213. 

sealing  of,  213,  407,  408. 

signing,  213,  408. 

testing  of,  213, 

WRIT  OF  ASSISTANCE  : 
order  for  issue  of,  39<J. 

WRIT  OF  ATTACHMENT.— ^ee  Attachment. 

WRIT  OF  CERTIORARI. -See  Certiorari. 

WRIT  OF  HABEAS  CORPUS.— 5f«c  Habeas  Corpus. 

WRIT  OF  INJUNCTION.— 5ee  Injunction. 
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WRIT  OF  INQUIRY  : 

for  assessment  of  damages,  841,  342. 

WRIT  OF  MANI)AMUS.-5ee  Mandamus. 

WRIT  OF  PROCEDENDO,  388. 

WRIT  OF  PROHIBITION.— 5efi  Prohibition. 

WRIT  OF  SaBP(ENA.-5ffc  Subp(ena. 

WRIT  OF  SUMMONS  : 

action,  commencement  of,  by,  241,  250. 
address  of  plaintiff  and  his  solicitor  to  be  indorsed  on,  241. 
amendment  of,  250,  307,  309.     See  Amendment. 
appearance  to,  261.     See  Appearance. 

time  for,  limited  by  writ,  252. 
authority  of  next  friend  to  be  filed  with,  249. 
concurrent,  253. 

renewal  of,  253. 
copy  of,  to  be  left  on  issue,  252. 
date  of,  214. 

District  or  Principal  Registry,  may  be  issued  in,  214. 
duration  of,  253. 
form  of,  251,  433. 

of  service  beyond  the  jurisdiction,  434. 

notice  to  be  served  beyond  jurisdiction  hi  lieu  of,  435. 

in  actions  in  rerriy  434. 

variation  in,  410. 
indorsement  of,  241,  250,  434,  435.     See  Indorsement. 
irregularity  in,  250. 
issue  of, 

concurrent  writ,  253. 

copy  of  writ  to  be  left  on,  252. 

District  or  Principal  Registry,  at,  214. 

for  service  out  of  jurisdiction,  251. 
concurrent,  253. 

notice  of,  251. 

when  deemed  to  have  taken  place,  408. 
lost,  254. 
notice  of,  to  be  served  in  lieu  of  writ,  251. 

form  of,  435. 
renewal  of,  253. 

concurrent,  of,  253. 
evidence  of,  254. 
sealinfij  of,  213,  408. 

service  of,  254.     Sf.e  Service  of  Originating  Phoceedinos. 
setting  aside  of,  on  conditional  appearance,  263. 
signature  of  copy  of,  252. 

signing  of,  by  Registrar  or  other  proper  officer,  213,  408. 
statement  as  to  appearance  in  District  or  Principal  Registry  on,  251,  433. 
substituted  service  of,  257.     Ste  Service  of  Originating  Proceeding 
teste  of,  213. 
time,  in  force,  253. 

limited  for  appearance  to,  252. 
title  lo,  251. 

WRONGFUL  ACT  : 

injunction  against  repetition  of,  366. 
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.  8vo.    Price  258.  Oloth,  postage  Ig,  extra. 

Guide  to  the  Preparation  of  Bills  of  Costs 

With  practical  directions  for  Taxing  Costs  and  Precedents  of  Bills  of  Costs,  in  all 
jurisdictions  of  the  Supreme  Court  of  Victoria,  with  notes  and  decitsions  thereon, 
including  the  *' Probate  Charges  Act  1903,"  witli  precedents  and  notes  ;  also,  F©eS  Of 

the  High  Court  of  Australia. 

By    P.    A.   McANULTY, 

Taxing  Officer  of  the  Buprenie  Court  for  twelve  years,  and  an  Officer  of  the  Law  Depart- 
ment of  the  Public  Service  of  Victoria  for  thirty  four  years.  Compiler  of  "  Victorian 
Scale  of  Costs,  with  Court  Fees  and  Percentages  and  Notes  of  Cases." 
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The  Law  Relating  to  Gold  Mining 


IN    AUSTRALIA    A.\l)    NEW   ZEALAND. 


By    HENRY    J.    ARMSTRONG, 

Solicitor  of  the  Supreme  Court  of  Victoria. 


^amnion's  Australian  BanRlng  Law 

Second  Edition,  price  £1  5s.,  or  Cash  iwitli  order.,  dSl  2s  6d. 


The  Law  and  Practice  of  Banking  in  Australia  and  New  Zealand. 


By    HIS    HONOR    JUDGE    HAMILTON, 

Judge  of  County  Courts, 
Assisted  by  J.  G.  Eaoleson  Esq.  B.A.,  LL.H.,  Harrister-at-Law. 

In  one  vol.  Royal  8vo.,  Price  £2,  or  Cash  with  order,  £1   I*2s. 

A  Digest  of  Australasian  IVIining  Gases 

By 

J.  G.  EAGLESON,  B.A.,  LL.B.,  W.  A.  SANDERSON,  M.A.,LL.M., 
AND  B.  P.  O'DO WD,  B,A.,  LL.B.,  Esquires, 

Barristers- AT- Law. 
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THK 

Administration  and  Probate  Act  1890 

i 

And  Amendments  therkof,  thk  Intestates'  Estates  Act  1896,  the 

Trusts  Act  1901,  and  the  Probate  Charges  Act  1903,  togetiieb 

with  the  Probate  Rules  of  1890  and  1900. 

1 

AND 

NOTES  OF  CASES  UNDER  THE  ACTS  AND  RULES 

H 

By    GEORGE    B.    VASEY,    B.A.,    LL.B., 

1,. 

Barrister-at- La  vv. 

To  which  is  adder!  an  Appendix  OF  Probate  Forms  compiled  by  Thos,  Eales,  Solicitor.                   ^m^M 

VICTORIAN   LAW   REPORTS.       1 

Important  Notice  to  the  Legal  Profession.                 ^H 

V 

/^HARLES  F.  MAXWELL   ((i.  Partridge  &  Co.)  hold   the  stocks  of                ^^M 
\J     the  Victoriaa  Lhw  Reports  from  the  commencement  to  1895,  including                 ^^H 
Wyatt  and  Webb's  Reports,  2  vols.,  1861-63  ;  Wyatt,  Webb,  and  A'Beckett's                 ^^1 
Reports,  6  vols.,  1864-69,  Victorian  Reports,  3  vols.,  1870-72,  Victorian  Law                  ^^| 
Reports,  1  to  20  inchisive,  1875  to  1895. 

Special  Quotations  for  Sets,  odd  Volumes  or  Parts 
on  application. 

; 

Volumes  21  to  29  (1895-1903),  also  supplit^d.     Subscriptions  to  Vol.  30 
received,  price  £3  3s.  per  annum. 

]^^.B. — To  enable  members  of  the  profession,   whose   reports  are  incom- 
plete, to  perfect  their  sets.  Single  Volumes  or  Parts  can  be  obtained  at  a 
greatly  reduced  price. 

Charles  F.  Maxwell, 

\ 

-mG.    PARTRIDGE  &  CO.VS^ 

, 

jCaw  booksellers  and  9^uhlishers. 

i 

Valuations  for  Probate,  Partner-  ;i;  Binding  Orders  receive  prompt 

[ 

L 

1 

ships,  &c.                   f                    attention. 

458    CHANCERY    LANE,    MELBOURNE. 
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